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Conference   Committee's  Substitute    for    House    Substitute    for 
Senate  Joint  Resolution  No.  5. 

(Adopted  by  the  Legislature  of  West  Virginia,  February  21,  l'.'i:!.) 

Creating  a  commission,  known  as  the  Virginia  debt  commission,  to 
provide  for  arranging  and  settling  with  the  commonwealth  of  Vir- 
ginia the  proper  proportion  of  the  public  debt  of  the  original  com- 
monwealth of  Virginia,  it'  any  should  be  borne  by  West  Virginia,  to 

take  into  consideration  all  matters  arising  between  the  common- 
wealth of  Virginia  and  the  State  of  West  Virginia  in  reference  to 
said  original  public  debt,  and  to  report  its  proceedings  to  the  govern- 
or of  the  state. 

YVhf.keas,  The  commonwealth  of  Virginia  instituted  a  suit  in  the 
supreme  court  of  the  United  States  against  the  state  of  West  Vir- 
ginia, to  have  the  state  of  West  Virginia's  proportion  of  the  public 
debt  of  Virginia  as  it  stood  before  one  thousand  eight  hundred  and 
sixty-one,  ascertained  and  satisfied;  and. 

Whereas,  At  the  October  term,  one  thousand  nine  hundred  and 
ten,  the  supreme  court  of  the  United  States  made  a  finding  that 
the  share  of  the  principal  debt  of  the  original  commonwealth  of  Vir- 
ginia to  be  borne  by  the  state  of  West  Virginia,  was  seven  million  one 
hundred  and  eighty  two  thousand  six  hundred  ami  seven  dollars  and 
forty  six  cents;  and, 

Whereas,  Said  court  did  not  fully  and  finally  decide  the  question 
involved,  but  suggested  that  such  proceedings  and  negotiations  should 
lie  had  between  the  states  upon  all  the  questions  involved  in  said  liti- 
gation as  might  lead  to  a  settlement  of  the  same;  therefore,  be  it 
Resolved  by  the  Senate  of  West  Virginia,  the  House  of  Delegates  con- 
curring therein  : 

That  a  commission  of  eleven  members,  known  as  the  Virginia  debt 
commission  is  hereby  created.  The  members  of  said  commission  shall 
be  appointed  by  the  governor,  two  of  whom  shall  be  chosen  from  each 
congressional  district  of  the  state,  and  one  at  large,  not  more  than 
six  of  whom  shall  belong  to  any  one  political  party,  and  all  resigna- 
tions or  vacancies  in  the  said  commission  as  they  occur  shall  be  filled 
by  the  appointment  of  the  governor. 

Said  commission  is  authorized  and  directed  to  negotiate  with  the 
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commonwealth  of  Virginia,  or  with  any  person  or  committee  owning 
or  holding  any  part  of  the  said  indebtedness  for  a  settlement  of  West 
Virginia's  proportion  of  the  debt  of  the  original  commonwealth  of 
Virginia,  proper  to  be  borne  by  the  State  of  West  A'irginia. 

The  commission  is  hereby  directed  to  ascertain  and  report  upon 
and  give  the  utmost  publicity  to  all  the  facts  in  relation  to  the  pend- 
ing suit  instituted  against  the  state  of  West  Virginia  by  the  common- 
wealth of  Virginia  and  to  ascertain  and  report  upon  and  give  like  pub- 
licity to  all  the  facts  and  conditions  under  which  the  West  Virginia 
certificates  are  held  or  owned,  together  with  the  names  and  residences 
of  the  persons  having  the  legal  or  equitable  right  to  receive  from  West 
Virginia  whatever  may  be  ascertained  to  be  payable  thereon. 

To  ascertain  and  report  as  to  any  part  of  the  Virginia  debt  claimed 
against  the  state  of  West  Virginia,  which  is  owned  or  held  or  claimed 
to  be  due,  at  law  or  in  equity,  by  the  commonwealth  of  Virginia  in 
her  own  right;  and  having  made  the  investigation  required  hereby, 
said  commission  is  authorized  and  directed  to  negotiate  with  the  com- 
monwealth of  Virginia  for  a  settlement  of  West  Virginia's  proportion 
of  the  debt  of  the  original  commonwealth  of  Virginia,  proper  to  be 
borne  by  the  state  of  West  Virginia. 

A  majority  of  said  commission  shall  have  authority  to  act.  The 
commission  shall  choose  its  chairman  and  appoint  its  secretary  and 
other  necessary  officers. 

The  expenses  properly  incurred  by  the  commission  and  its  individ- 
ual members,  including  compensation  of  said  members  at  the  rate  of 
ten  dollars  per  day  for  the  time  actually  employed,  shall  be  paid  by 
the  state  out  of  the  moneys  appropriated  for  said  purpose. 

The  commission  shall  make  a  report  to  the  governor  as  soon  as  prac- 
ticable, and  upon  receipt  of  said  report  the  governor  shall  convene  the 
legislature  for  the  consideration  of  the  same. 

The  commission  is  hereby  authorized  to  sit  within  or  without  the 
state  and  to  send  for  papers  and  records  and  to  examine  witnesses 
under  oath. 
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MEMBERS  OF  THE  COMMISSION 


Pursuant  to  the  authority  vested  in  him  by  the  foregoing  resolution 
His  Excellency,  H.  D.  HATFIELD,  Governor,  made  the  following  ap- 
pointments: 

At  Large— W.  E.  WELLS,  Newell. 

First  Congressional  District-JOHN  W.  MASON,  Fairmont;  HENRY 
ZILLIKEN,    Wellsburg. 

Second  Congressional  District — J.  A.  LENHART,  Kingwood;  W.  T. 
JCE,   Philippi. 

Third  Congressional  District — U.  G.  YOUNG,  Buckhannon;  JOSEPH 
E.    CHILTON,    Charleston. 

Fourth  Congressional  District — R.  J.  A.  BOREMAN,  Parkersburg; 
JOHN    M.   HAMILTON,  Grantsville. 

Fifth  Congressional  District — W.  D.  ORD,  Landgraff;  JOSEPH  S. 
MILLER,    Kenova. 
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Supreme  Court  of  the  United  States 


No.  3,  Original. — October  Term,  1910. 


Commonwealth  of  Virginia    ") 

vs.  \      In  Equity. 

State  of  West  Virginia.       J 

[March  0,  1911.] 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  a  bill  brought  by  the  Commonwealth  of  Virginia  to  have 
the  State  of  West  Virginia's  proportion  of  the  public  debt  of  Vir- 
ginia as  it  stood  before  1861  ascertained  and  satisfied.  The  bill 
was  set  forth  when  the  case  was  before  this  Court  on  demurrer. 
206  U.  S.  290.  Nothing  turns  on  the  form  or  contents  of  it.  The 
object  has  been  stated.  The  bill  alleges  the  existence  of  a  debt 
contracted  between  1820  and  1861  in  connection  with  internal  im- 
provements intended  to  develop  the  whole  State,  but  with  es- 
pecial view  to  West  Virginia,  and  carried  through  by  the  votes  of 
the  representatives  of  the  West  Virginia  counties.  It  then  sets 
forth  the  proceedings  for  the  formation  of  a  separate  State  and  the 
material  provisions  of  the  ordinance  adopted  for  that  purpose  at 
Wheeling  on  August  20,  1861,  the  passage  of  an  act  of  Congress 
for  the  admission  of  the  new  State  under  a  constitution  that  had 
been  adopted,  and  the  admission  of  West  Virginia  into  the  Union, 
all  of  which,  we  sball  show  more  fully  a  little  further  on. 
Then  follows  an  averment  of  the  transfer  in  1863  to  West  Virginia 
of  the  property  within  her  boundaries  belonging  to  West  Virginia. 
to  be  accounted  for  in  the  settlement  thereafter  to  be  made  with 
the  last   named    State.      As   West    Virginia   ^i^   the   benefit    of   this 
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property  without  an  accounting,  on  the  principles  of  this  decision, 
it  needs  not  to  be  mentioned  in  more  detail.  A  further  appropria- 
tion to  West  Virginia  is  alleged  of  $150,000,  together  with  un- 
appropriated balances,  subject  to  accounting  for  the  surplus  on 
hand  received  from  counties  outside  of  the  new  State.  Then  fol- 
lows an  argumentative  averment  of  a  contract  in  the  Constitution 
of  West  Virginia  to  assume  an  equitable  proportion  of  the  above- 
mentioned  public  debt,  as  hereafter  will  be  explained.  Attempts 
between  1865  and  1872  to  ascertain  the  two  States'  proportion  of 
the  debt  and  their  failure  are  averred,  and  the  subsequent  legisla- 
tion and  action  of  Virginia  in  arranging  with  the  bondholders, 
that  will  be  explained  hereafter  so  far  as  needs.  Substantially  all 
the  bonds  outstanding  in  1861  have  been  taken  up.  It  is  stated 
that  both  in  area  of  territory  and  in  population  West  Virginia 
was  equal  to  about  one-third  of  Virginia,  that  being  the  proportion 
that  Virginia  asserts  to  be  the  proper  one  for  the  division  of  the 
debt,  and  this  claim  is  based  upon  the  division  of  the  State,  upon 
the  above-mentioned  Wheeling  ordinance  and  the  Constitution  of 
the  new  State,  upon  the  recognition  of  the  liability  by  statute  and 
resolution,  and  upon  the  receipt  of  property  as  has  been  stated 
above.  After  stating  further  efforts  to  bring  about  an  adjustment 
and  their  failure,  the  bill  prays  for  an  accounting  to  ascertain  the 
balance  due  to  Virginia  in  her  own  right  and  as  trustee  for  bond- 
holders and  an  adjudication  in  accord  with  this  result. 

The  answer  admits  a  debt  of  about  $33,000,000,  but  avers  that 
the  main  object  of  the  internal  improvements  in  connection  with 
which  it  was  contracted  was  to  afford  outlets  to  the  Ohio  Eiver  on 
the  west  and  to  the  seaboard  on  the  east  for  tne  products  of  the 
eastern  part  of  the  State,  and  to  develop  the  resources  of  that  part, 
not  those  of  what  is  now  West  Virginia.  In  aid  of  this  conclusion 
it  goes  into  some  elaboration  of  details.  It  admits  the  proceedings 
for  the  separation  of  the  State  and  refers  to  an  act  of  May,  1862, 
consenting  to  the  same,  to  which  we  also  shall  refer.  It  denies  that 
it  received  property  of  more  than  a  little  value  from  Virginia  or 
that  West  Virginia  received  more  than  belonged  to  her  in  the  way 
of  surplus  revenue  on  hand  when  she  was  admitted  to  the  Union, 
and  denies  that  any  liability  for  these  items  was  assumed  by  her 
Constitution.  It  sets  forth  in  detail  the  proceedings  looking  to  a 
settlement,  but  as  they  have  no  bearing  upon   our  decision   we   do 
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not  dwell  upon  them.  It  admits  the  transactions  of  Virginia  with 
the  bondholders  and  sets  up  that  they  .discharged  the  Common- 
wealth from  one-third  of  its  debt  and  that  what  may  have  been 
done  as  to  two-thirds  does  not  concern  the  defendant,  since  Vir- 
ginia admits  that  her  share  was  not  less  than  that.  If  the  bonds 
outstanding  in  1861  have  been  taken  up  it  is  only  by  the  issue  of 
new  bonds  for  two-thirds  and  certificates  to  be  paid  by  West  'X  ir- 
ginia  alone  for  the  other  third.  Liability  for  any  payments  by 
Virginia  is  denied  and  accountability,  if  any,  is  averred  to  be  only 
on  the  principle  of  $  9  of  the  Wheeling  ordinance,  to  be  stated. 
It  is  set  up  further  that  under  the  Constitution  of  West  Virginia 
her  equitable  proportion  can  be  established  by  her  Legislature 
alone,  that  the  liquidation  can  be  only  in  the  way  provided  by  that 
instrument,  and  hence  that  this  suit  cannot  be  maintained.  The 
settlement  by  Virginia  with  her  creditors  also  is  pleaded  as  a  bar. 
and  that  she  brings  this  suit  solely  as  trustee  for  them. 

The  grounds  of  the  claim  are  matters  of  public  history.  After 
the  Virginia  ordinance  of  secession,  citizens  of  the  State  who  dis- 
sented from  that  ordinance  organized  a  government  that  was  rec- 
ognized as  the  State  of  Virginia  by  the  Government  of  the  United 
States.  Forthwith  a  convention  of  the  restored  State,  as  it  was 
called,  held  at  Wheeling,  proceeded  to  carry  out  a  long  entertained 
wish  of  many  West  Virginians  by  adopting  an  ordinance  for  the 
formation  of  a  new  State  out  of  the  western  portion  of  the  old  Com- 
monwealth. A  part  of  section  !)  of  the  ordinance  was  as  follows: 
"The  new  state  shall  take  upon  itself  a  just  proportion  of  the  public 
debt  of  the  Commonwealth  of  Virginia  prior  to  the  first  day  of  Janu- 
ary. 1861,  to  be  ascertained  by  charging  to  it  all  state  expenditures 
within  the  limits  thereof,  and  a  just  proportion  of  the  ordinary  ex- 
penses of  the  state  government,  since  any  part  of  said  debt  was  con- 
tracted ;  and  deducting  therefrom  the  monies  paid  into  the  treasury 
of  the  Commonwealth  from  the  counties  included  within  the  said 
new  state  during  the  same  period."  Having  previously  provided  for 
a  popular  vote,  a  constitutional  convention,  &c,  the  ordinance  in 
§  10  ordained  that  when  the  Genera]  Assembly  should  give  its  consent 
to  the  formation  of  such  new  State,  it  should  forward  to  the  Congress 
of  the  United  States  such  consent,  together  with  an  official  copy  of 
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such  constitution,  with  the  request  that  the  new  State  might  be  ad- 
mitted   into  the  union  of   States. 

A  constitution  was  framed  for  the  new  State  by  constitutional 
convention,  as  provided  in  the  ordinance,  on  November  26,  1861, 
and  was  adopted.  By  Article  8,  §  8,  "An  equitable  proportion  of 
the  public  debt  of  the  Commonwealth  of  Virginia,  prior  to  the  first 
of  January  in  the  year  one  thousand  eight  hundred  and  sixty-one, 
shall  be  assumed  by  this  State;  and  the  Legislature  shall  ascertain 
the  same  as  soon  as  may  be  practicable,  and  provide  for  the  liquida- 
tion thereof,  by  a  sinking  fund  sufficient  to  pay  the  accruing  interest, 
and  redeem  the  principal  within  thirty-four  years."  An  act  of  the 
Legislature  of  the  restored  State  of  Virginia,  passed  May  13,  1862, 
gave  the  consent  of  that  Legislature  to  the  erection  of  the  new  State 
"under  the  provisions  set  forth  in  the  constitution  for  the  said  State 
of  West  Virginia."  Finally  Congress  gave  its  sanction  by  an  act  of 
December  31,  1862,  c.  6,  12  Stat.  633,  which  recited  the  framing  and 
adoption  of  the  West  Virginia  constitution  and  the  consent  given  by 
the  Legislature  of  Virginia  through  the  last  mentioned  act,  as  well 
as  the  request  of  the  West  Virginia  convention  and  of  the  Virginia 
Legislature,  as  the  grounds  for  its  consent.  There  was  a  provision 
for  the  adoption  of  an  emancipation  clause  before  the  act  of  Congress 
should  take  effect,  and  for  a  proclamation  by  the  President,  stating 
the  fact,  when  the  desired  amendment  was  made.  Accordingly,  after 
the  amendment  and  a  proclamation  by  President  Lincoln.  West  Vir- 
ginia became  a  State  on  June  20,  1863. 

It  was  held  in  1870  that  the  foregoing  constituted  an  agreement 
between  the  old  State  and  the  new,  Virginia  v.  West  Virginia,  11 
Wall.  39,  and  so  much  may  be  taken  practically  to  have  been  de- 
cided again  upon  the  demurrer  in  this  ease,  although  the  demurrer 
was  overruled  without  prejudice  to  any  question.  Indeed,  so  much 
is  almost  if  not  quite  admitted  in  the  answer.  After  the  answer 
had  been  filed  the  cause  was  referred  to  a  master  by  a  decree  made 
on  May  4,  1908,  209  U.  S.  514,  534,  which  provided  for  the  as- 
certainment of  the  facts  made  the  basis  of  apportionment  by  the 
original  Wheeling  ordinance,  and  also  of  other  facts  that  would  fur- 
nish an  alternative  method  if  that  prescribed  in  the  Wheeling  or- 
dinance should  not  be  followed ;  this  again  without  prejudice  to 
any  question  in  the  cause.     The  master  has  reported,  the  case  has 
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been  heard  upon  the  merits,  and  now  is  submitted  to  the  decision 
of  the  Court. 

The  case  is  to  be  considered  in  the  unteclmieal  spirit  proper  for 
dealing  with  a  quasi-international  controversy,  remembering  that 
there  is  no  municipal  code  governing  the  matter,  and  that  this 
Court  may  be  called  on  to  adjust  differences  that  cannot  be  dealt 
with  by  Congress  or  disposed  of  by  the  legislature  of  either  State 
alone.  Missouri  v.  Illinois,  200  U.  S.  496,  519,  52"0.  Kansas  v. 
Colorado,  206  U.  S.  46,  82-84.  Therefore  we  shall  spend  no  time 
on  objections  as  to  multifariousness,  laches  and  the  like,  except  so 
far  as  they  affect  merits,  with  which  we  proceed  to  deal.  See 
Rhode  Island  v.  Massachusetts,  14  Peters,  210,  257.  United  Stairs 
v.  Beebe,  127  U.  S.  338. 

The  amount  of  the  debt  January  1,  1861.  that  we  have  to  ap- 
portion no  longer  is  in  dispute.  The  master's  finding  was  accepted 
by  West  Virginia  and  at  the  argument  we  understood  Virginia  not 
to  press  her  exception  that  it  should  be  enlarged  by  a  disputed 
item.  It  was  $33,897,073.82,  the  sum  being  represented  mainly  by 
interest-bearing  bonds.  The  first  thing  to  be  decided  is  what  the 
final  agreement  was  that  was  made  between  the  two  States.  Here 
again  we  are  not  to  be  bound  by  technical  form.  A  State  is  supe- 
rior to  the  forms  that  it  may  require  of  its  citizens.  But  there 
would  be  no  technical  difficulty  in  making  a  contract  by  a  con- 
stitutive ordinance  if  followed  by  the  creation  of  the  contem- 
plated State.  Wedding  v.  Meyler,  192  U.  S.  573,  583.  And,  on 
the  other  hand,  there  is  equally  little  difficulty  in  making  a  con- 
tract by  the  constitution  of  the  new  State,  if  it  be  apparent  that 
the  instrument  is  not  addressed  solely  to  those  who  are  to  be  sub- 
ject to  its  provisions,  but  is  intended  to  be  understood  by  the  par- 
ent State  and  by  Congress  as  embodying  a  just  term  which  con- 
ditions the  parent's  consent.  There  can  be  no  question  that  such 
was  the  case  with  West  Virginia.  As  has  been  shown,  the  consent 
of  the  Legislature  of  the  restored  State  was  a  consent  to  the  ad- 
mission of  West  Virginia  under  the  provisions  set  forth  in  the 
Constitution  for  the  would-be  State,  and  Congress  gave  its  sanc- 
tion only  on  the  footing  of  the  same  Constitution  and  the  consent 
of  Virginia  in  the  last-mentioned  act.  These  three  documents 
would  establish  a  contract  without  more.  We  may  add.  with  refer- 
ence to  an  argument  to  which  we  attach  little  weight,  that  they  es- 
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tablish  a  contract  of  Wesl  Virginia  with  Virginia.  There  is  no  ref- 
erence to  the  form  of  the  debt  or  to  its  holders,  and  it  is  obvious 
that  Virginia  had  an  interest  that  it  was  most  important  that  she 
should  be  able  to  protect.  Therefore  West  Virginia  must  be  taken 
to  have  promised  to  Virginia  to  pay  her  share,  whoever  might  be 
the  persons  to  whom  ultimately  the  payment  was  to  be  made. 

We  are  of  opinion  that  the  contract  established  as  we  have 
said  is  not  modified  or  affected  in  any  practical  way  by  the  pre- 
liminary suggestions  of  the  Wheeling  ordinance.  Neither  the  or- 
dinance nor  the  special  mode  of  ascertaining  a  just  proportion  of 
the  debt  that  it  puts  forward  is  mentioned  in  the  Constitution  of 
West  Virginia,  or  in  the  act  of  Virginia  giving  her  consent,  or  in 
the  act  of  Congress  by  which  West  Virginia  became  a  State.  The 
ordinance  required  that  a  copy  of  the  new  constitution  should  be 
laid  before  Congress,  but  said  nothing  about  the  ordinance  itself. 
It  is  enough  to  refer  to  the  circumstances  in  which  the  separation 
took  place  to  show  that  Virginia  is  entitled  to  the  benefit  of  any 
doubt  so  far  as  the  construction  of  the  contract  is  concerned.  See 
opinion  of  Attorney-General  Bates  to  President  Lincoln,  10  Op. 
Att.  Gen.  426.  The  mode  of  the  Wheeling  ordinance  would  not 
throw  on  West  Virginia  a  proportion  of  the  debt  that  would  be 
just,  as  the  ordinance  requires,  or  equitable,  according  to  the 
promise  of  the  Constitution,  unless  upon  the  assumption  that  in- 
terest on  the  public  debt  should  be  considered  as  part  of  the  ordi- 
nary expenses  referred  to  in  its  terms.  That  we  believe  would  put 
upon  West  Virginia  a  larger  obligation  than  the  mode  that  we 
adopt,  but  we  are  of  opinion  that  her  share  should  be  ascertained 
in  a  different  way.  All  the  modes,  however,  consistent  with  the 
plain  contract  of  West  Virginia,  whether  under  the  Wheeling  or- 
dinance or  the  Constitution  of  that  State,  come  out  with  surprising- 
ly similar  results. 

It  was  argued,  to  be  sure,  that  the  debt  of  Virginia  was  incurred 
for  local  improvements  and  that  in  such  a  case,  even  apart  from 
the  ordinance,  it  should  be  divided  according  to  the  territory  in 
which  the  money  was  expended.  W7e  see  no  sufficient  reason  for 
the  application  of  such  a  principle  to  this  case.  In  form  the  aid 
was  an  investment.  It  generally  took  the  shape  of  a  subscription 
for  stock  in  a  corporation.  To  make  the  investment  a  safe  one  the 
precaution    was    taken    to    require    as    a    condition    precedent    that 
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two  or  three-fifths  oL  the  stock  should  have  been  subscribed  for  by 
solvent  persons  fully  able  to  pay,  and  that  one-fourth  of  the 
subscriptions  should  have  been  paid  up  into  the  hands  of  the 
treasurer.  From  this  point  of  view  the  venture  was  on  behalf  of 
the  whole  State.  The  parties  interested  in  the  investment  were 
the  same,  wherever  the  sphere  of  corporate  action  might  be.  The 
whole  State  would  have  got  the  gain  and  the  whole  State  must  bear 
the  loss,  as  it  does  not  appear  that  there  are  any  stocks  of  value 
on  hand.  If  we  should  attempt  to  look  farther,  many  of  the  corpora- 
tions concerned  were  engaged  in  improvements  that  had  West  \  ir- 
ginia  for  their  objective  point,  and  we  should  be  lost  in  futile  detail 
if  we  should  try  to  unravel  in  each  instance  the  ultimate  scope  of 
the  scheme.  It  would  he  unjust,  however,  to  stop  with  the  place 
where  the  first  stems  were  taken  and  not  to  consider  the  purpose  with 
which  the  enterprise  was  begun.  All  the  expenditures  had  the  ulti- 
mate good  of  the  whole  State  in  view.  There  Tore  we  adhere  to 
our  conclusion  that  West  Virginia's  share  of  the  debt  must  be  as- 
certained in  a  different  way.  In  coming  to  it  we  do  but  apply  against 
West  Virginia  the  argument  pressed  on  her  behalf  to  exclude  her 
liability  under  the  Wheeling  ordinance  in  like  cases.  By  the  ordi- 
nance West  Virginia  was  to  be  charged  with  all  State  expenditures 
within  the  limits  thereof,  lint  she  vigorously  protested  against  be- 
ing charged  with  any  sum  expended  in  the  form  of  a  purchase  of 
stocks. 

But  again,  it  was  argued  that  if  this  contract  should  be  found  to 
he  what  we  have  said  then  the  determination  of  a  just  proportion 
was  left  by  the  Constitution  to  the  Legislature  of  West  Virginia, 
and  that  irrespectively  of  the  words  of  the  instrument  it  was  only 
by  legislation  that  a  just  proportion  could  be  lived.  These  argu- 
ments do  not  impress  us.  The  provision  in  the  Constitution  of  the 
State  of  West  Virginia  that  the  Legislature  shall  ascertain  the  pro- 
portion as  soon  as  may  he  practicable  was  not  intended  to  undo 
the  contract  in  the  preceding  words  by  making  the  representative 
ami  mouthpiece  of  one  of  the  parties  the  sole  tribunal  for  its  en- 
forcement. It  was  simply  an  exhortation  and  command  from  su- 
preme to  subordinate  authority  to  perform  the  promise  as  soon  as 
might  be  and  an  indication  of  the  way.  Apart  from  the  language 
used,  what   is   just  and    equitable   is   a    judicial    question    similar   to 
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many  that  arise  in  private  litigation,  and  in  nowise  beyond  the  com- 
petence of  a  tribunal  to  decide. 

The  ground  now  is  clear,  so  far  as  the  original  contract  between 
the  two  States  is  concerned.  The  effect  of  that  is  that  West  Vir- 
ginia must  bear  her  just  and  equitable  proportion  of  the  public 
delit  as  it  was  intimated  in  Hartman  v.  Greenhow,  102  U.  S.  672, 
so  long  ago  as  L880,  that  she  should.  It  remains  for  us  to  consider 
such  subsequent  acts  as  may  have  affected  the  original  liability  or 
as  may  bear  on  the  determination  of  the  amount  to  be  paid.  On 
March  30,  1871,  Virginia,  assuming  that  the  equitable  share  of 
West  Virginia  was  about  one-third,  passed  an  act  authorizing  an 
exchange  of  the  outstanding  bonds,  &c,  and  providing  for  the 
funding  of  two-thirds  of  the  debt  with  interest  accrued  to  July  1, 
1871,  by  the  issue  of  new  bonds  bearing  the  same  rate  of  interest 
as  the  old,  six  per  cent.  There  were  to  be  issued  at  the  same  time, 
for  the  other  one-third,  certificates  of  same  date,  setting  forth  the 
amount  of  the  old  bond  that  was  not  funded,  that  payment  thereof 
with  interest  at  the  rate  prescribed  in  the  old  bond  would  be  pro- 
vided for  in  accordance  with  such  settlement  as  should  be  had  be- 
tween Virginia  and  West  Virginia  in  regard  to  the  public  debt, 
and  that  Virginia  held  the  old  bonds  in  trust  for  the  holder  or  his 
assignees.  There  were  further  details  that  need  not  be  mentioned. 
The  coupons  of  the  new  bonds  were  receivable  for  all  taxes  and 
demands  due  to  the  State.  Hartman  v.  Greenhow,  102  U.  S.  672. 
McGahey  v.  Virginia.  135  U.  S.  662.  The  certificates  issued  to  the 
public  under  this  statute  and  outstanding  amount  to  $12,703,451.79. 

The  burden  under  the  statute  of  1871  still  being  greater  than 
Virginia  felt  able  to  bear,  a  new  refunding  act  was  passed  on  March 
28,  1879,  reducing  the  interest  and  providing  that  Virginia  would 
negotiate  or  aid  in  negotiating  with  West  Virginia  for  the  settle- 
ment of  the  claims  of  certificate  holders  and  that  the  acceptance  of 
certificates  kfor  West  Virginia's  one-third'  under  this  act  should  be 
an  absolute  release  of  Virginia  from  all  liability  on  account  of  the 
same.  Few  of  these  certificates  were  accepted.  On  February  1-4,  1882, 
another  attempt  was  made,  but  without  sufficient  success  to  make 
it  necessary  to  set  forth  the  contents  of  the  statute.  The  certificates 
for  balances  not  represented  by  bonds,  ''constituting  West  Virginia's 
share  of  the  old  debt,"  stated  that  the  balance  was  "to  be  accounted 
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for  by  the  state  of  West  Virginia  without  recourse  upon  this  com- 
monwealth." 

On  February  20,  1892,  a  statute  was  passed  which  led  to  a  set- 
tlement, described  in  the  bill  as  final  and  satisfactory.  This  pro- 
vided for  the  issue  of  bonds  for  nineteen  million  dollars  in  exchange 
for  twenty-eight  millions  outstanding,  not  funded,  the  new  bonds 
bearing  interest  at  two  per  cent  for  the  first  ten  years  and  three  per 
cent  for  ninety  years;  and  certificates  in  form  similar  to  that  just 
stated,  in  the  act  of  1882.  On  March  6.  1894,  a  joint  resolution  of 
the  Senate  and  House  of  Delegates  was  passed,  reciting  the  passage  of 
the  four  above  mentioned  statutes,  the  provisions  for  certificates,  and 
the  satisfactory  adjustment  of  the  liabilities  assumed  by  Virginia  on 
account  of  two-thirds  of  the  debt,  and  appointing  a  committee  to 
negotiate  with  West  Virginia,  when  satisfied  that  a  majority  of  the 
certificate  holders  desired  it  and  would  accept  the  amount  to  be  paid 
by  West  Virginia  in  full  settlement  of  the  one-third  that  Virginia  had 
not  assumed.  The  State  was  to  be  subjected  to  no  expense.  Finally 
an  act  of  March  6,  1900,  authorized  the  commission  to  receive  and 
take  on  deposit  the  certificates,  upon  a  contract  that  the  certificate 
holders  would  accept  the  amount  realized  from  West  Virginia  in  full 
settlement  of  all  their  claims  under  the  same.  It  also  authorized  a 
suit  if  certain  proportions  of  the  certificates  should  be  so  deposited, 
as  since  then  they  have  been — the  State,  as  before,  to  be  subjected 
to  no  expense. 

On  January  9,  1906,  the  commission  reported  that  apart  from 
certificates  held  by  the  State  and  not  entering  into  this  account, 
there  were  outstanding  of  the  certificates  of  1871  in  the  hands  of 
the  public  $12, 703,451. ;'J.  as  Ave  have  said,  of  which  the  commis- 
sion held  $10,851,294.09,  and  of  other  certificates  there  were  in 
the  hands  of  the  public  $2,778,239.80,  of  which  the  commission  held 
>^.:;-??,141.32. 

On  the  foregoing  facts  a  technical  argument  is  pressed  that  Vir- 
ginia has  discharged  herself  of  all  liability  as  to  one  third  of  the 
debt:  that,  therefore,  she  is  without  interest  in  this  suit,  and  can- 
not maintain  it  on  her  own  behalf:  that  she  cannot  maintain  it 
as  trustee  for  the  certificate  holder-.  New  Hampshire  v.  Louisiana 
108  U.  S.  76;  and  that  the  bill  is  multifarious  in  attempting  to 
unite  claims  made  by  the  plaintiff  as  such  trustee  with  some  other? 
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set  up  under  the  Wheeling  ordinance,  &c.,  which,  in  the  view  we 
take,  it  has  not  been  necessary  to  mention  or  discuss.  We  shall  as- 
sume it  to  be  true  For  the  purposes  of  our  decision,  although  it  may 
be  open  to  debate,  Greenhow  v.  Yashon,  81  Va.  336,  342,  343,  that 
the  certificate  holders  who  have  turned  in  their  certificates,  being 
much  the  greater  number,  as  has  been  seen,  by  doing  so,  if  not  be- 
fore, surrendered  all  claims  under  the  original  bonds  or  otherwise 
against  Virginia  to  the  extent  of  one-third  of  the  debt.  But  even 
on  that  concession  the  argument  seems  to  us  unsound. 

The  liability  of  West  A7irginia  is  a  deep  seated  equity,  not  dis- 
charged by  changes  in  the  form  of  the  debt,  nor  split  up  by  the  uni- 
lateral attempt  of  Virginia  to  apportion  specific  parts  to  the  two 
States.  If  onei- third  of  the  debt  were  discharged  in  fact,  to  all 
intents,  we  perceive  no  reason,  in  what  has  happened,  why  West  \  ir- 
ginia  should  not  contribute  her  proportion  of  the  remaining  two- 
thirds.  But  we  are  of  opinion  that  no  part  of  the  debt  is  extin- 
guished, and  further,  that  nothing  has  happened  to  bring  the  rule 
of  New  Hampshire  v.  Louisiana  into  play.  For  even  if  Virginia  is 
not  liable  she  has  the  contract  of  West  Virginia  to  bear  an  equitable 
share  of  the  whole  debt,  a  contract  in  the  performance  of  which  the 
honor  and  credit  of  Virginia  is  concerned,  and  which  she  does  not 
lose  her  right  to  insist  upon  by  her  creditors  accepting  from  necessity 
the  performance  of  her  estimated  duty  as  confining  their  claims  for 
the  residue  to  the  party  equitably  bound.  Her  creditors  never  could 
have  sued  her  if  the  supposed  discharge  had  not  been  granted,  and 
the  discharge  does  not  diminish  her  interest  and  right  to  have  the 
whole  debt  paid  by  the  help  of  the  defendant.  The  suit  is  in  Vir- 
ginia's own  interest,  none  the  less  that  she  is  to  turn  over  the  pro- 
ceeds. See  United  States  v.  Beebe,  127  IT.  S.  338,  342.  United 
Slates  v.  Nashville,  Chattanooga  &  St.  Louis  By.  Co.,  118  U.  S.  120, 
125,  126.  Moreover,  even  in  private  litigation  it  has  been  held  that 
a  trustee  may  recover  to  the  extent  of  the  interest  of  his  cestui  que 
trust.  Lloyd's  v.  Harper,  16  Ch.  D.  290.  309,  315.  Lamb  v.  Vice, 
6  M.  &  W.,  467,  472.  We  may  add  that  in  all  its  aspects  it  is  a  suit 
on  the  contract,  and  it  is  most  proper  that  the  whole  matter  should 
be  disposed  of  at  once. 

It  remains  true  then,  notwithstanding  all  the  transactions  between 
the  old  Commonwealth  and  her  bondholders,  that  West  Virginia  must 
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bear  her  equitable  proportion  of  the  whole  debt.  With  a  qualifica- 
tion which  we  shall  mention  in  a  moment,  we  are  of  opinion  that  the 
nearest  approach  to  justice  that  we  can  make  is  to  adopt  a  ratio  de- 
termined by  the  master's  estimated  valuation  of  the  real  and  personal 
property  of  the  two  States  on  the  date  of  the  separation,  June  20, 
1863.  A  ratio  determined  by  population  or  land  area  would  throw  a 
larger  share  on  West  Virginia,  but  the  relative,  resources  of  the 
debtor  populations  are  generally  recognized,  we  think,  as  affording  a 
proper  measure.  It  seems  to  us  plain  that  slaves  should  be  excluded 
from  the  valuation.  The  master's  figures  without  them  are,  for  Vir- 
ginia $.300,887,367.74,  and  for  West  Virginia  $92,416,021.65.  These 
figures  are  criticised  by  Virginia,  but  we  see  no  sufficient  reason  for 
going  behind  them,  or  ground  for  thinking  that  we  can  get  nearer 
to  justice  in  any  other  way.  It  seems  to  us  that  Virginia  cannot 
complain  of  the  result.  They  would  give  the  proportion  in  which  the 
$33,897,073.82  was  to  be  divided,  but  for  a  correction  which  Vir- 
ginia has  made  necessary.  Virginia  Avith  the  consent  of  her  creditors 
has  cut  down  her  liability  to  not  more  than  two-thirds  of  the  debt, 
whereas  at  the  ratio  shown  by  the  figures  her  share,  subject  to  mathe- 
matical correction,  is  about  .7651.  If  our  figures  are  correct,  the  dif- 
ference between  Virginia's  share,  say  $25,931,261.47,  and  the  amount 
that  the  creditors  were  content  to  accept  from  her,  say  $22,598,049.21, 
is  $3,333,212.26;  subtracting  the  last  sum  from  the  debt  leaves 
$30,563,861.56  as  the  sum  to  be  apportioned.  Taking  .'235  as  repre- 
senting the  proportion  of  West  Virginia  we  have  $7,182,507.46  as 
her  share  of  the  principal  debt. 

We  have  given  our  decision  with  respect  to  the  basis  of  liability 
and  the  share  of  the  principal  of  the  debt  of  Virginia  that  West 
Virginia  assumed.  In  any  event,  before  we  could  put  our  judg- 
ment in  the  form  of  a  final  decree  there  would  be  figures  to  be 
agreed  upon  or  Id  be  ascertained  by  reference  t<>  a  Master.  Among 
other  things  there  still  remains  the  question  of  interest.  Whether 
any  interest  is  due,  and  if  due  from  what  time  it  should  be  allowed 
and  at- what  rate  it  should  be  computed,  are  matters  as  to  which 
there  is  a  serious  controversy  in  the  record,  and  concerning  which 
there  is  room  for  a  wide  divergence  of  opinion.  There  are  many 
elements  to  he  taken  into  account  on  one  side  and  on  the  other. 
The   circumstances  of   the  asserted   default    and   the  conditions  sur- 
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rounding  the  failure  earlier  to  procure  a  determination  of  the 
principal  sum  payable,  including  the  question  of  laches  as  to  either 
party,  would  require  to  be  considered.  A  long  lime  has  elapsed. 
Wherever  the  responsibility  for  the  delay  mighl  ultimately  be  placed, 
or  however  it  might  be  shared,  it  would  be  a  severe  result  to 
capitalize  charges  for  half  a  century — such  a  thing  hardly  could 
happen  in  a  private  case  analogous  to  this.  Statutes  of  limitation, 
if  nothing  else,  would  be  likely  to  interpose  a  bar.  As  this  Is  ao 
ordinary  commercial  suit,  but,  as  we  have  said,  a  quasi-interna- 
tional difference  referred  to  this  court  in  reliance  upon  the  honor 
and  constitutional  obligations  of  the  States  concerned  rather  than 
upon  ordinary  remedies,  we  think  it  best  at  this  stage  to  go  no 
farther,  but  to  await  the  effect  of  a  conference  between  the  parties, 
which,  whatever  the  outcome,  must  take  place.  If  the  cause  should 
be  pressed  •contentiously  to  the  end,  it  would  be  referred  to  a  master 
to  go  over  the  figures  that  we  have  given  provisionally,  and  to  make 
such  calculations  as  might  become  necessary.  But  this  case  is  one 
that  calls  for  forbearance  upon  both  sides.  Great  States  have  a 
temper  superior  to  that  of  private  litigants,  and  it  is  to  be  hoped  that 
enough  has  been  decided  for  patriotism,  the  fraternity  of  the  Union, 
and  mutual  consideration  to  bring  it  to  an  end. 
True  copy. 

Teste:  James  H.  McKexxey. 

[Seal  of  Court.]  Cleric  of  Supreme  Court,  U.  8. 

Note: — The  above  opinion  is  printed  and  circulated  in  accord- 
ance with  the  custom  of  this  office  to  keep  the  public  informed  of 
the  proceedings  of  this  cause. 

William  G.  Coxley. 

Attorney  General. 
Charleston,  March  9,  1911. 
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No.  3 — Original. — October  Term,  1911. 

Commonwealth  of  Virginia 

vs.  }    In   Equity. 

State  of  West  Virginia. 

[October  30,  1911.] 
Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  a  motion  on  behalf  of  the  Commonwealth  of  Virginia  that 
the  Court  proceed  to  determine  all  questions  left  open  by  the  de- 
cision of  March  6,  1911.  220  U.  S.  1.  The  grounds  of  the  motion 
are  these :  On  April  20,  1911,  the  Virginia  Debt  Commission  wrote 
to  the  Governor  of  West  A7irginia,  referring  to  the  suggestion  of  a 
conference  between  the  parties  in  the  decision,  and  requested  that 
he  would  take  steps  that  would  lead  to  such  a  conference  at  an  early 
date.  At  that  time  the  Governor  of  West  Virginia  had  called  an 
extra  session  of  the  Legislature  upon  another  matter.  The  consti- 
tution forbade  the  Legislature,  when  so  convened,  entering  upon 
any  business  except  that  stated  in  the  call,  but  as  there  were  twenty- 
six  days  between  the  call  and  the  session  that  followed  it,  there  was 
time  for  the  Governor  to  issue  a  further  proclamation  on  the  subject 
of  the  debt.  The  Governor  in  his  message  to  the  Legislature  re- 
ferred to  the  matter,  and  put,  as  questions  to  be  considered,  whether 
tlic  appointment  of  the  Virginia  Debt  Commission  was  enough  to 
require  West  Virginia-  now  lto  take  the  initiative,'  and  whether  a 
Commission  should  be  appointed  to  meet  the  Virginia  Commission. 
He  also  stated  that  if,  without  formal  action  of  three-fifths  of  the 
body  under  the  Constitution,  a  majority  should  express  to  him  the 
opinion  that  the  Legislature  ought  to  be  called  into  extraordinary 
session  to  consider  the  matter,  he  should  deem  it  sufficient  reason  for 
a  call.  Hut  it  seems  that  he  did  not  use  his  power  of  his  own  motion 
or  receive  such  an  expression  as  induced  him  to  use  it,  and  the  Leg- 
islature does  not  meet  in  regular  session  until  January,  1913.  The 
Commonwealth  of  Virginia  concludes  from  these  facts  that  there  is 
no  likelihood  of  a  conference  with  any  satisfactory  results. 
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The  Attorney  General  of  West  Virginia  answered  that  the  mem- 
bers of  the  Legislature  convened  in  May,  1911,  were  elected  before 
this  cause  had  been  argued  and  under  conditions  that  left  them  un- 
certain as  to  the  wishes  of  their  constituents;  that  the  Governor 
was  of  opinion  that  he  could  not  constitutionally  amend  his  procla- 
mation so  as  to  embody  consideration  of  the  debt,  and  that  there  is 
no  one  in  West  Virginia  except  the  Legislature  that  has  power  to 
cleal  with  the  matter.  He  then  suggested  a  doubt  whether  the  Vir- 
ginia Debt  Commission  was  empowered  to  deal  with  the  case  in  its 
present  phase,  in  view  of  the  provision  in  the  Resolution  creating 
it  that  it  should  not  negotiate  except  upon  the  basis  that  Virginia 
is  bound  only  for  the  two-thirds  of  the  debt  that  she  had  provided 
for,  and  concluded  that  this  Court  ought  not  to  act  before  the  West 
Virginia  Legislature  at  its  next  regular  session  can  consider  the 
case  in  the  spirit  anticipated  by  the  opinion  of  the  Court. 

With  regard  to  the  doubt  implied  by  the  Governor  of  West  Vir- 
ginia whether  it  now  is  incumbent  upon  that  State  to  take  the  in- 
itiative, and  that  suggested  by  its  Attorney  General  whether  the 
Virginia  Debt  Commission  has  the  necessary  power,  we  are  of 
opinion  that  neither  of  them  furnishes  a  just  ground  for  delay.  The 
conference  suggested  by  the  Court  is  a  conference  in  the  cause. 
The  body  that  directed  the  institution  of  the  suit  has  taken  the 
proper  step  on  behalf  of  the  plaintiff,  and  it  is  for  the  defendant  to 
say  whether  it  will  leave  the  Court  to  enter  a  decree  irrespective 
of  its  assent  or  will  try  to  reach  a  result  that  the  Court  will  accept. 
The  conference  is  not  for  an  independent  compromise  out  of  Court, 
but  an  attempt  to  settle  a  decree.  The  provision  as  to  negotiations, 
in  the  Virginia  Resolution  preceding  the  Statute  authorizing  this 
suit,  refers,  we  presume,  to  a  settlement  out  of  Court  and  has 
nothing  to  do  with  the  conduct  of  the  cause.  If  the  parties  in  charge 
of  the  suit  consent,  this  Court  is  not  likely  to  inquire  very  curiously 
into  questions  of  power,  if,  on  its  part,  it  is  satisfied  that  they  have 
consented  to  a  proper  decree. 

A  question  like  the  present  should  be  disposed  of  without  undue 
delay.  Rut  a  State  cannot  be  expected  to  move  with  the  celerity  of 
a  private  business  man ;  it  is  enough  if  it  proceeds,  in  the  language 
of  the  English  Chancery,  with  all  deliberate  speed.  Assuming,  as 
we  do.  that  the  Attorney  General  is  correct  in  saying  that  only  the 
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Legislature  of  the  defendant  State  can  act,  we  are  of  opinion  that 
the  time  has  not  come  for  granting  the  present  motion.  If  the 
authorities  of  West  Virginia  see  fit  to  await  the  regular  session  of 
the  Legislature,  that  fact  is  not  sufficient  to  prove  that  when  the 
voice  of  the  State  is  heard  it  will  proclaim  unwillingness  to  make  a 
rational  effort  for  peace. 

Motion  overruled   without   prejudice. 


IN  THE 


SUPREME  COURT  OFTHE  UNITED  STATES 


OCTOBER  TERM,    1910 


ORIGINAL   NO.  3. 


COMMONWEALTH    OF    VIRGINIA,    Plaintiff, 

vs.        )        In   Equity. 
STATE   OF   WEST   VIRGINIA,    Defendant. 


DEFENDANT'S  BRIEF 


PART      I. 


ARGUMENT  OF  CASE  ON  THE   BILL  AND  ANSWER  AND   EXHIBITS. 


INTRODUCTORY  STATEMENT. 

Complainant's  bill  was  filed  at  the  October  term,  1906,  to  which 
defendant  interposed  demurrer  and  amended  demurrer,  which,  after 
argument,  in  March,  1907,  were  overruled  in  the  opinion  of  this 
Court  pronounced  May  27,  1  ^ < i ;    (206  TJ.  S.  290). 

The  briefs  and  argument  of  counsel  on  the  demurrer  are  contained 
in  West  Virginia  Compilation,  Vol.  I.  (See  last  paragraph  of  this 
statement.) 

Defeidant  filed  her  answer  and  its  exhibits  in  October,  1907. 

May  4.  190S,  the  cause,  by  a  decree,  was  referred  to  a  Special  Master 
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with  directions  (209  U.  S.  514),  which  directions  were  modified, 
June  1,  1908,  by  substituting  in  paragraph  2  of  the  decree  of  reference 
the  words  "assessed  valuation*'  for  the  word  "value." 

There  is  contained  in  Vol.  2  of  West  Virginia  Compilation,  at  the 
pages  indicated,   the  following: 

Form  of  decree  proposed  by  each  party,  referring  cause  to  a  Master, 
plaintiffs  at  p.  35,  defendant's  p.  41;  the  motion  of  defendant  to 
modify  the  decree  of  reference,  p.  325 ;  the  order  modifying  said 
decree,  p.  371;  the  names  recommended  by  each  party  as  fit  persons 
to  be  appointed  Master,  by  plaintiff  at  p.  61,  by  defendant  at  p.  57; 
the  order  appointing  Mr.  Charles  E.  Littlefield  Special  Master,  p. 
375.  The  volume  also  contains  the  briefs  and  arguments  of  counsel 
on  the  motion  to  refer  the  cause  to  a  Master  and  on  the  motion  to 
modify  the  decree  of  reference. 

Beginning  on  November  16,  1908,  and  ending  on  July  2,  1909, 
sessions  were  held  by  the  Special  Master  at  Richmond,  Va.,  to  take 
evidence.  Thereafter  the  Special  Master  held  sessions  in  the  city  of 
New  York,  to  hear  arguments  of  counsel,  the  last  whereof  was  held 
on  January  1,  1910. 

March  17,  1910.  the  Special  Master  filed  his  report. 

In  April.  1910,  the  parties  filed  printed  exceptions  to  the  Master's 
report. 

The  printed  Reeord   consists  of  two  volumes;  the  Record  proper, 

referred  to  herein  as  "  P.,  p. ";  and  the  Appendix  to  the  record, 

referred  to  herein  as  *'App..  p. ."     The  Appendix  contains  such 

statutes  and  ordinances  and  extracts  therefrom,  and  selections  from 
constitutions  of  Virginia  and  West  Virginia,  as  were  deemed  most 
material  to  the  questions  in  the  cause,  compiled  by  the  parties  under 
direction  of  the  Special  Master. 

The  Record  consists  of  Part  I.  and  Tart  11.  The  former  contains 
the  Bill  and  its  exhibits;  defendant's  demurrer  and  amended  demur- 
rer; opinion  of  the  Court  overruling  demurrer  (206  U.  S.  290)  ; 
defendant's  answer  and  its  exhibits;  decree  referring  cause  to  the 
Master;  motion  to  modify  decree  of  reference;  and  the  orders  modi- 
fying decree,   and   appointing  the  Special  Master. 

Part  II.   contains   the  proceedings   and   evidence  taken    before  the 
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Special  Master,  arranged  under  the  seven  paragraphs  of  the  decree  of 
reference;  followed  by  the  evidence  of  general  application  to  the  cause. 
Cinder  each  paragraph  is  printed  the  exhibits  and  other  evidence 
germane  to  the  subject  of  the  paragraph. 

Bui  Dot  all  the  exhibits,  documents  and  other  evidence  adduced  is 
printed  in  the  Record.  In  order  to  ke<  p  the  Record  as  small  as  might 
lie,  under  direction  of  the  Master  much  was  omitted  therefrom.  None 
of  the  original  principal  exhibits  of  either  party  are  printed,  except 
under  Paragraph  VII.  After  the  oral  evidence  of  the  expert  account- 
ant- of  each  party  was  given,  by  direction  of  the  Master,  these  account- 
ants prepared  "Joint  Exhibits,"  from  which  all  items  were  omitted 
about  which  there  was  no  disagreement  as  to  amount;  and  in  which 
the  items  and  details  thereof  about  which  there  were  disagreement 
were  stated.     Some  other  exhibits  were  also  omitted. 

So,  the  oral  evidence  of  the  expert  accountants  printed  in  the  Eecord 
was  given  under  the  original  exhibits  and  before  the  "Joint  Exhibits" 
were  prepared.  All  matters  of  mere  routine  were  also  omitted  from 
the  Record  ;  but  all  the  exhibits,  evidence,  etc..  introduced  before  the 
Master  at  the  hearings  specified  are  part  of  the  record  of  the  cause, 
and  were  returned  by  the  Master  with  his  report, 

Some  evidence  was  taken  by  the  Master  after  the  Record  was 
printed,  and  designated  as  "Supplemental  Exhibits"  1  to  11. 

Besides  the  foregoing,  there  have  been  used  in  the  cause  two  books, 
gotten  out  by  the  Attorneys  General  of  West  Virginia,  referred  to 
above  as  West  Virginia  Compilation.  Vol.  I.  and  Vol.  II.,  and  referred 
to  herein  as  "W.  Va.  Comp.,  Vol.  — ,  p.  — ."  Copies  of  these  books 
have  been  filed  in  the  clerk's  office  of  the  Court. 


Historical  Statement  Showing  Formation  of  West  Virginia  and 
Her  Assumption  of  a  Just  Proportion  of  the  Public  Debt. 

On  November  15,  I860.  Governor  John  Letcher  issued  a  proclama- 
tion convoking  the  General  Assembly  of  Virginia  in  extra  session. 
In  obedience  to  this  proclamation,  the  general  assembly  convened 
in  the  Capitol  at  Richmond  at  the  time  designated  therein,  and  on 
January  14,  1861,  passed  an  act  providing  "for  electing  members  of 
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a  convention  and  to  convene  the  same."  The  delegates  to  this  con- 
vention were  to  be  elected  on  the  4th  of  February,  1861,  and  to  assem- 
ble at  Richmond  on  the  14th  of  the  same  month. 

The  convention  assembled  at  Richmond  at  the  time  appointed, 
composed  of  152  delegates,  of  whom  47  were  from  counties  now 
included  in  West  Virginia,  and  on  April  17,  1861,  the  following 
ordinance  was  adopted  by  said  convention : 

"An  Ordinance  to  Repeal  the  Ratification  of  the 
Constitution  of  the  United  States  of  Amer- 
ica by  the  State  of  Virginia,  and  to  Resume 
all  the  Rights  and  Powers  Granted  under 
said  Constitution. 

"The  people  of  Virginia,  in  their  ratification  of  the 
Constitution  of  the  United  States  of  America,  adopted 
by  them  in  Convention  on  the  twenty-fifth  day  of  June, 
in  the  year  of  our  Lord,  one  thousand  seven  hundred 
and  eighty-eight,  having  declared  that  the  powers 
granted  under  the  said  Constitution  were  derived  from 
the  people  of  the  United  States,  and  might  be  resumed 
whensoever  the  same  should  be  perverted  to  their  injury 
and  oppression,  and  the  Federal  Government  having 
perverted  said  powers,  not  only  to  the  injury  of  the 
people  of  Virginia,  but  to  the  oppression  of  the  South- 
ern Slaveholding  States. 

"Now,  therefore.  We,  the  people  of  Virginia,  do 
declare  and  ordain.  That  the  ordinance  adopted  by  the 
people  of  this  State  in  Convention,  on  the  twenty-fifth 
day  of  June,  in  the  year  of  our  Lord,  one  thousand  seven 
hundred  and  eighty-eight,  whereby  the  Constitution  of 
the  United  States  of  America  was  rati  lied;  and  all  acts 
of  the  General  Assembly  of  this  State  ratifying  or 
adopting  amendments  to  said  Constitution,  are  hereby 
repealed  and  abrogated  :  that  the  union  between  the 
State  of  Virginia  and  the  other  States  under  the  Con- 
stitution aforesaid  is  hereby  dissolved,  and  that  the 
State  of  Virginia  is  in  full  possession  and  exercise  of  all 
the  rights  of  sovereignty  which  belong  and  appertain 
to  a  free  and  independent  State. 

"And  they  do  further  declare,  That  said  Constitution 
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of  the  United  States  of  America  is  no  longer  binding 
on  any  of  the  citizens  of  this  State. 

"This  Ordinance  shall  take  effect  and  he  an  act  of 
this  day,  when  rati  lief]  by  a  majority  of  the  votes  of  the 
people  of  this  State,  cast  at  a  poll  to  be  taken  thereon, 
on  the  fourth  Thursday  in  May  next,  in  pursuance  of  a 
schedule  hereinafter  to  be  enacted." 

The  Ordinance  of  Secession  was  accompanied  by  a  Schedule  pro- 
viding, among  other  things,  for  a  vote  of  the  people  on  the  question  of 
the  ratification  of  the  ordinance  by  the  people  of  Virginia,  to  be 
taken  on  the  fourth  Thursday  in  May,  1861.  The  ninth  section  of 
this  ordinance  provided  as  follows : 

"The  election  for  members  of  Congress  for  this  State 
to  the  House  of  Representatives  of  the  Congress  of  the 
United  States,  required  by  law  to  be  held  on  the  fourth 
Thursday  in  May  next,  is  hereby  suspended  and  pro 
hibited  until  otherwise  ordained  by  this  Convention." 

On  April  18,  1861,  said  Convention  adopted  the  following  resolu- 
tion: 

''Resolved,  That  the  Governor  of  this  Commonwealth 
be  requested  to  communicate  immediately  to  the  Presi- 
dent of  the  Confederate  States,  the  fact  that  this  Con- 
vention, on  yesterday,  adopted  an  Ordinance  resuming 
the  powers  delegated  by  Virginia  to  the  Federal  Govern- 
ment, and  to  express  to  the  said  President  the  earnest 
desire  of  Virginia  to  enter  into  an  alliance,  offensive  and 
defensive,  with  the  said  Confederate  States." 

Pending  the  question  of  the  ratification  of  the  Ordinance  of 
Secession  by  a  vote  of  the  people  of  Virginia,  the  State  entered  into 
the  following  temporary  convention  with  the  Confederate  States  of 
America : 

"1st.  Until  the  union  of  said  Commonwealth  with 
said  Confederacy  shall  be  perfected,  and  said  Common- 
wealth shall  become  a  member  of  said  Confederacy 
according  to  the  Constitutions  of  both  powers,  the  whole 
military  force  and  military  operations,  offensive  and 
defensive,  of  said  Commonwealth  in  the  impending 
conflict  with  the  United  States,  shall  be  under  the  chief 
control  and  direction  of  the  President  of  said  Confed- 
erate States,  upon  the  same  principles,  basis  and  footing 
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as  if  said  Commonwealth  were  now,   and  during  the 
interval,  a  member  of  said  Confederacy. 

"2nd.  The  Commonwealth  of  Virginia  will,  after 
the  consummation  of  the  union  contemplated  in  this 
convention,  and  her  adoption  of  the  Constitution  for  a 
permanent  Government  of  said  Confederate  States,  and 
she  shall  become  a  member  of  said  Confederacy,  under 
said  permanent  constitution,  if  the  same  occur,  turn 
over  to  said  Confederate  States  all  the  public  property, 
naval  stores  and  munitions  of  war,  etc.,  she  may  then 
be  in  possession  of,  acquired  from  the  United  States,  on 
the  same  terms  and  in  like  manner  as  the  other  States 
of  said  Confederacy  bave  done  in  like  cases. 

"3rd.  Whatever  expenditures  of  money,  if  any,  said 
Commonwealth  of  Virginia  shall  make  before  the  union 
under  the  Provisional  Government,  as  above  contem- 
plated, shall  be  consummated,  shall  be  met  and  provided 
for  by  said  Confederate  States. 

"This  Convention,  entered  into  and  agreed  to.  in  the 
city  of  Richmond,  Virginia,  on  the  twenty-fourth  day  of 
April,  eighteen  hundred  and  sixty-one,  by  Alexander  H. 
Stephens,  the  duly  authorized  commissioner  to  act  in  the 
matter  of  the  said  Confederate  States,  and  John  Tyler, 
William  Ballard  Preston.  Samuel  McD.  Moore,  James 
P.  Holcombe,  James  C.  Bruce  and  Lewis  E.  Harvie, 
parties  duly  authorized  to  act  in  like  manner  for  said 
Commonwealth  of  Virginia — the  whole  subject  to  the 
approval  and  ratification  of  the  proper  authorities  of 
both  governments  respectively. 

"In  testimony  whereof,  the  parties  aforesaid  have 
hereto  set  their  hands  and  seals,  the  day  and  year 
aforesaid,  and  at  the  place  aforesaid,  in  duplicate 
originals. 

"John  Tyler,  (Seal) 

•'William  Ballard  Preston,   (Seal) 
"Samuel  McD.  Moore,  (Seal) 

"James  P.  Holcombe,  (Seal) 

"James  C.  Bruce,  (Seal) 

"Lewis  E.   Narvik.  (Seal) 

••Committee  of  tlie  Convention. 

"Alexander  11.  Stephens,       (Seal) 
"Commissioner  for  Confederate   sin les." 
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On  t lit'  day  upon  which  the  Convention  adopted  the  Ordinance  of 
Secession,  it  took  steps  to  enable  the  government  of  Virginia  to 
possess  itself  of  the  property  of  the  Federal  Government  within  its 
territorial  jurisdiction ;  and  Virginia  accordingly  reduced  into  her 
own  possession  the  Norfolk  and  Gosport  Navy  Yards,  with  vessels, 
steam  engines,  machinery,  tools,  supplies  and  other  property,  valued 
at  $2,497,1 30.92J  and  the  old  and  new  custom  houses  at  Norfolk, 
valued  at  $207,000.00. 

On  the  same  day  (April  IT)  the  Commonwealth  of  Virginia, 
through  said  Convention,  provided  for  a  State  Military  force.  This 
was  done  by  the  adoption  of  "An  Ordinance  to  call  the  volunteers 
into  the  service  of  the  State  and  for  other  purposes."  On  the  19th 
of  April,  the  office  of  Major-General  of  the  Military  and  Naval  forces 
of  the  State  was  created.  Three  days  later  Governor  Letcher  nominated 
Robert  E.  Lee  for  this  office,  which  was  promptly  confirmed  by  the 
Convention.  April  27th,  an  Ordinance  providing,  for  Enlistment  in 
the  Provisional  Army  was  adopted.  It  provided  that  all  free,  able- 
bodied  men.  between  the  ages  of  eighteen  and  forty-five,  might  enlist, 
and  the  enlistment  should  be  binding  on  minors,  provided  they  be 
allowed  four  days  to  reconsider  and  retract  their  enlistment. 

On  the  29th  of  April,  five  Congressmen  were  elected  to  represent 
Virginia  in  the  Provisional  Congress  of  the  Confederate  States,  about 
to  assemble  at  Montgomery,  Alabama.  These  were  the  Hon.  E.  M. 
T.  Hunter,  of  Essex  county;  William  C.  Rives,  of  Albemarle  county; 
the  Hon.  John  W.  Brockenbrough,  of  Rockbridge  county ;  Walter  R. 
Staples,  of  Montgomery  county,  and  Judge  Gideon  D.  Camden,  of 
Harrison  county. 

By  another  Ordinance,  adopted  April  30th,  the  term  of  service  of 
all  volunteers  called  into  service  under  the  Ordinance  of  the  17th  of 
April.   1861,  was  twelve  months,  unless  sooner  discharged. 

On  May  1,  1861,  the  Convention  adopted  an  Ordinance  absolving 
all  citizens  of  Virginia  from  their  allegiance  to  the  United  States. 

On  May  T.  1861,  the  representatives  of  Virginia  in  the  Confederate 

Congress  took  their  seats  in  that  body,  except  said  Camden,  and  a 

Resolution  adopted  by  the  Congress  of  the  Provisional  Government, 

gratified  the  terms  of  alliance  entered  into  on  the  24th  of  the    preced- 
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ing  April,  by  and  between  Alexander  H.  Stephens,  the  Confederate 
Commissioner,  and  the  Commissioners  of  Virginia,  and  the  old  Com- 
monwealth was  thus  formally  admitted  into  the  Confederate  States 
of  America,  May  7th,  1861. 

"A  Brief  Summary. — The  Convention  having  adopted 
an  Ordinance  of  Secession;,  forbidden  the  election  in 
the  State  of  representatives  to  the  Federal  Congress; 
effected  an  Alliance,  offensive  and  defensive,  between 
Virginia  and  the  Confederate  States;  adopted  the  Con- 
stitution of  the  Provisional  Government  of  said  States : 
elected  five  members  of  the  Confederate  States  Con- 
gress, f  onr  of  whom  hastened  to  take  their  seats ;  released 
all  officers  from  the  oaths  they  had  taken  to  support  the 
Constitution  of  the  United  States,  and  absolved  all  the 
people  of  Virginia  from  their  allegiance  to  the  United 
States;  captured  the  property  of  the  National  Govern- 
ment at  Harper's  Ferry;  took  possession  of  the  Norfolk 
and  Gosport  N^vy  Yards,  with  the  property  connected 
therewith;  occupied  the  custom  houses  at  Norfolk  and 
Richmond;  and  made  arrangements  by  which  the  State 
was  formally  admitted  a  member  of  the  Confederate 
States, — the  whole  done  before  the  time  arrived  for  the 
people  to  vote  for  the  ratification  or  rejection  of  the 
Ordinance  of  Secession, — the  Convention  adjourned 
until  June  12th  ensuing."' 

See  "How  West  Virginia  Was  Made,"  by  Lewis,  pp. 
8-23. 

Pending  the  vote  upon  the  question  of  ratifying  the  Ordinance  of 
Secession,  the  loyal  citizens  left  within  the  counties  now  constituting 
West  Virginia  asserted  an  earnest  and  patriotic  endeavor  to  avoid  the 
calamity  incident  to  the  adoption  of  this  ordinance.  After  publica- 
tion by  the  authorities  at  Richmond  of  its  adoption,  the  citizens  of 
the  old  state  living  within  the  present  boundaries  of  West  Virginia, 
instituted  a  movement  to  restore  the  practical  governmental  relations 
■of  Virginia  to  the  United  States. 

The  first  convention  called  by  the  people  of  Northwestern  Virginia, 
known  as  the  May  Convention,  adjourned  on  the  15th  day  of  May, 
1861,  after  having  provided  for  the  meeting  of  a  second  convention  in 
the  event  that  the  Ordinance  of  Secession  should  be  ratified  by  the 
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people  on  the  23rd  day  of  May  ensuing.  This  was  done  by  means  of  a 
resolution,  reported  by  the  Committee  on  Federal  Relations,  adopted 
by  the  convention,  as  follows: 


"Resolved,  That,  in  the  event  of  the  Ordinance  of 
Secession  being  ratified  by  a  vote,  we  recommend  to  the 
people  of  the  Counties  here  represented,  and  all  others 
disposed  to  co-operate  with  us,  to  appoint,  on  the  4th 
day  of  June,  1861,  delegates  to  a  General  Convention,  to 
meet  on  the  11th  of  that  month,  at  such  place  as  may  be 
designated  by  the  Committee  hereinafter  provided,  to 
devise  such  measures  and  take  such  action  as  the  safety 
and  welfare  of  the  people  they  represent  may  demand, 
each  county  to  appoint  a  number  of  Representatives  to 
said  Convention  equal  to  double  the  number  to  which  it 
will  be  entitled  in  the  next  House  of  Delegates;  and 
the  Senators  and  Delegates  to  be  elected  on  the  23rd 
inst.,  by  the  counties  referred  to,  to  the  next  General 
Assembly  of  Virginia,  and  who  concur  in  the  views  of 
this  Convention,  to  be  entitled  to  seats  in  the  Convention 
as  members  thereof." 

The  second  convention  of  the  people  of  Northwestern  Virginia 
assembled  on  June  11,  1861.  It  adopted  an  ordinance  for  the  reor- 
ganization of  the  State  government  of  Virginia.  This  ordinance  pro- 
vided for  the  appointment  of  a  governor  and  a  lieutenant  governor, 
and  also  for  other  State  officers  of  Virginia,  and  declared  that  the 
members  elected  to  the  General  Assembly  of  Virginia  should  meet 
in  Wheeling  and  constitute  the  legislative  department  of  the  govern- 
ment :  and  all  other  necessary  steps  were  taken  to  restore  the  govern- 
ment of  Virginia  to  her  proper  place  in  the  Union;  in  fact,  the 
government  of  Virginia  was  duly  restored  in  this  convention.  After 
transacting  all  the  business  necessary  to  this  restoration,  the  conven- 
tion adjourned  to  meet  on  the  first  Tuesday  in  August,  1861,  in  the 
city  of  Wheeling.  On  Tuesday,  August  6,  1861,  this  convention, 
which  adjourned  on  the  25th  of  June  of  the  same  year,  re-assembled 
pursuant  to  its  adjournment.  At  its  second  session  this  convention 
provided  by  ordinance  for  the  formation  of  a  New  State  out  of  the 
territory  of  Virginia  now  constituting  West  Virginia,  and  for  the 
call  of  a  convention,  to  which  delegates  should  be  elected,  for  the 
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formation  of  a  constitution  for  the  new  State.  This  election  was 
duly  held,  and  the  delegates  elected  to  such  convention  met,  and 
framed  a  constitution.  The  convention  assembled  on  the  26th  of 
November,  1861,  and,  having  finished  its  work,  adjourned  on  Feb- 
ruary 18,  1862.-  A  schedule  was  attached  to  this  proposed  constitu- 
tion, providing  for  an  election  to  take  the  sense  of  the  people  on  the 
question  of  ratification.  The  election  was  held  on  April  3,  and 
resulted  in  its  ratification  by  the  people.  On  May  13,  1862,  the 
General  Assembly  of  Virginia  passed  an  act  giving  the  assent  of  Vir- 
ginia to  the  formation  and  erection  of  the  proposed  new  State;  and 
on  April  20,  1863,  a  proclamation  was  made  by  the  President  of  the 
United  States,  reciting  the  act  of  Congress  approved  on  the  31st  day 
of  December,  1862,  by  which  the  State  of  West  Virginia  was  declared 
to  be  one  of  the  United  States  of  America,  and  was  admitted  into  the 
Union  on  an  equal  footing  with  the  original  States  in  all  respects 
whatsoever,  upon  the  condition  that  certain  changes  should  be  duly 
made  in  the  proposed  constitution  of  that  State;  and  then  reciting 
that  proof  of  a  compliance  with  that  condition  had  been  submitted 
to  him,  he  therefore  declared  in  pursuance  of  the  act  of  Congress,  that 
the  said  act  would  take  effect  and  be  in  force  from  and  after  sixty 
days  from  April  20,  1863:  and  accordingly  on  that  day,  June  20, 
1863,  West  Virginia  became  one  of  the  United  States. 

See  "How  West  Virginia  Was  Made;'  pages     78     et 
seq.,  317  et  seq. 

A  condensed  history  of  the  formation  of  West  Virginia  appears  in 
the  case  of  Virginia  v.  West  Virginia.  78  U.  S.  39  (20  L.  Ed.  67.) 
There  can  be  no  question  as  to  the  validity  of  the  acts  of  the  Eestored 
Government  of  Virginia  which  resulted  in  the  formation  of  the 
State  of  West  Virginia,  as  this  is  settled  by  the  case  just  cited, 
and  also  because  the  new  Stale  was  recognized  as  one  of  the  States 
of  the  Union  by  all  branches  of  the  general  government.  The  for- 
mation of  the  State  of  West  Virginia  was  the  result  of  the  acts 
of  the  loyal  government  of  Virginia — a  government  in  harmony 
willi  the  general  government,  and  one  performing  all  the  acts  of  a 
government  of  a  State  in  all  its  practical  relations  with  the  Federal 
government.     The  ninth  section  of  the  ordinance  providing  for  the 
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formation  of  the  new  State,  contains  the  following  as  to  the  assump- 
tion by  Wesi  Virginia  of  a  part  of  the  public  debt  of  Virginia  : 

"Said  new  State  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt  of  the  Commonwealth  of  Virginia 
prior  to  the  1st  day  of  January,  1861.  to  be  ascertained 
by  charging  to  it  all  State  expenditures  within  the  limits 
thereof,  and  a  just  proportion  of  the  ordinary  expense: 
Of  the  State  government  since  any  part  of  said  debt  was 
contracted,  and  deducting  therefrom  the  monies  paid 
into  the  treasury  of  the  Commonwealth  from  the 
counties  included  within  the  said  new  State  within  the 
same  period.*' 

Appendix  to  E.,  p.  122. 

The  Constitution  of  the  new  State,  adopted  in  1862,  by  a  vote  of 
the  people,  with  reference  to  the  said  debt,  provides  as  follow- : 

"An  equitable  proportion  of  the  public  debt  of  the 
Commonwealth  of  Virginia  prior  to  the  first  day  of 
January  in  the  year  one  thousand  eight  hundred  and 
sixty-one,  shall  be  assumed  by  this  State;  and  the  Legis- 
islature  shall  ascertain  the  same  as  soon  as  may  be 
practicable,  and  provide  for  the  liquidation  thereof,  by 
a  sinking  fund  sufficient  to  pay  the  accruing  interest, 
and  redeem  the  principal  within  thirty-four  years." 

Appendix  to  R.,  p.  125. 

Shortly  after  the  close  of  the  late  Civil  War,  Virginia  brought  suit 
against  West  Virginia  to  establish  jurisdiction  over  the  counties  of 
Jefferson  and  Berkeley,  claimed  by  the  defendant  as  a  part  of  her 
territory.  This  suit  was  not  decided  until  March  6,  1871,  when  the 
demurrer  filed  to  the  bill  was  sustained  and  the  bill  dismissed. 

Virginia  v.  West  Virginia,  78  IT.  S.  39  (20  L.  Ed.  67). 

Therefore,  it  was  not  known  until  the  decision  of  this  case  whether 
the  counties  of  Jefferson  and  Berkeley  were  a  part  of  Virginia  or 
West  Virginia :  and  hence  no  settlement  could  be  made  between  the 
two  States  with  reference  to  the  public  debt,  on  the  basis  of  the 
ordinance,  of  Virginia,  above  quoted,  providing  the  method  by  which 
the  settlement  should  be  effected,  until  after  this  case  was  decided. 
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Virginia  Sought  No  Adjustment  with  West  Virginia  of  Any  Part 
of  the  Public  Debt  as  Alleged  in  Her  Bill 

With  reference  to  the  efforts  at  settlement  between  the  two  states 
touching  the  public  debt,  the  bill  makes  this  averment : 

"After  the  year  1865,  and  prior  to  the  year  1872, 
attempts  were  made  at  different  times  by  the  public 
authorities  of  both  the  Commonwealth  of  Virginia  and 
the  State  of  West  Virginia,  respectively,  to  ascertain 
their  contributive  proportions  of  the  common  liability 
resting  upon  them  for  the  public  debt  of  Virginia 
contracted  prior  to  January  1st,  1861 ;  but  all  such 
attemps  proved  ineffectual  and  vain,  and  no  accounting 
or  settling  of  any  kind  was  ever  had  between  the  two 
States  in  regard  to  this  debt.'' 

Eecord,  p.  10. 

The  answer  of  the  defendant  to  this  paragraph  of  the  bill  appears 
in  the  record  at  pages  119-151.  The  facts  in  relation  to  this  matter 
are  as  follows : 

The  first  governor  of  West  Virginia,  the  Hon.  Arthur  I.  Boreman, 
in  his  first  message  to  the  first  legislature  of  that  state,  in  discussing 
the  financial  condition  and  prospects  of  the  new  state,  said : 

''The  constitution  provides  that  this  state  shall 
assume  an  equitable  proportion  of  the  debt  of  Virginia, 
prior  to  the  first  day  of  January.  1861,  but  no  settle- 
ment can  be  made  at  present,  and  when  it  is  made  our 
'equitable  proportion'  cannot  be  much."' 

In  his  message,  dated  January  16,  1866,  to  the  legislature  of  that 
year,  Governor  Boreman,  after  quoting  section  8  of  article  8  of  the 
constitution  of  West  Virginia,  says  that  the  execution  of  this  provis- 
ion of  the  constitution  had  theretofore  been  impracticable  on  account 
of  the  existence  of  the  war,  but  now  that  the  war  is  over  and  peace  is 
restored,  he  recommended  the  appointment  of  commissioners  on 
behalf  of  the  state  to  meet  a  like  commission  from  Virginia. 

Prior  to  December,  1866,  Virginia  instituted  a  suit  in  equity 
against  the  State  of  West  Virginia  in  this  Honorable  Court  for  a 
decision  of  the  question  whether  or  not  the  counties  of  Berkeley  and 
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Jefferson  constituted  a  part  of  the  State  of  West  Virginia.  This  cause 
was  not  determined  until  the  Gth  day  of  March,  1871,  on  which  day  it 
Mas  decided  in  favor  of  West  Virginia.  During  pendency  of  this 
suit  no  adjustment  of  West  Virginia's  liability,  as  provided  in  the  ordi- 
nance, could  he  made,  because  until  the  boundaries  of  West  Virginia 
were  definitely  determined  it  could  not  possibly  he  known  what  (1) 
amount  of  money  was  spent  within  the  boundaries  as  state  expendi- 
tures, (2)  what  her  just  proportion  of  the  expenses  of  the  state 
government  was,  nor  (3)  the  amount  paid  into  the  state  treasury  from 
her  counties,  as  provided  by  the  ordinance. 

In  his  message  in  the  legislature  of  1867,  Governor  Boreman 
refers  to  his  recommendation  of  the  appointment  of  commissioners, 
made  in  last  message,  to  meet  commissioners  from  the  State  of  Vir- 
ginia, and  states  that  it  had  not  been  done  because  the  authorities  of 
Virginia  had  made  no  provision  for  such  settlement.  He  states  that 
he  was  informed  that  the  Honorable  Alexander  H.  H.  Stuart,  of  Vir- 
ginia, together  with  two  others,  had  been  appointed  under  a  resolu- 
tion adopted  by  the  general  assembly  of  Virginia ;  first,  for  the  purpose 
of  securing  a  reunion  of  the  two  states,  or  secondly,  for  the  purpose 
of  adjusting  the  public  debt  and  for  a  fair  division  of  the  public 
property.  On  February  28  of  the  same  year,  the  legislature  of  West 
Virginia  by  resolution  declared  that  the  people  of  that  state  were 
unalterably  opposed  to  a  reunion  with  the  people  of  Virginia,  but 
expressed  the  willingness  of  West  Virginia  to  effect  a  prompt  and 
equitable  settlement  between  the  two  states,  and  directed  the  Governor 
as  soon  as  the  said  suit  in  the  Supreme  Court  of  the  United  States 
relating  to  the  counties  of  Berkeley  and  Jefferson  had  been  disposed 
of,  to  appoint  three  commissioners  on  the  part  of  West  Virginia  to 
treat  with  commissioners  of  Virginia  upon  the  matter  of  adjusting 
the  public  debt  as  provided  in  the  ordinance  of  1861  and  the  consti- 
tution of  AVest  Virginia  (W.  Va.  Compilation,  vol.  1,  pp.  414-6). 

In  January.  1868,  the  governor  of  West  Virginia  informed  the 
legislature  in  his  annual  message,  that  the 


••Commissioners  to  treat  with  Virginia  in  regard  to 
the  public  debt  of  that  state,  have  not  yet  been  .appointed 
under  the  resolutions  of  that  subject  adopted  by  the 
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legislature,  February  28,  1867.  The  resolutions  pre- 
scribe that  the  suit  brought  by  Virginia  in  the  Supreme 
Court  of  the  United  States,  to  recover  jurisdiction  over 
the  counties  of  Berkeley  and  Jefferson,  shall  be  finally 
disposed  of  before  such  appointment  shall  be  made, 
which  event  has  not  yet  transpired ;  and,  if  it  had,  there 
might  still  be  a  question  whether  such  settlement  should 
take  place  in  the  present  condition  of  affairs  in  Vir- 
ginia/' 

The  "present  condition  of  affairs  in  Virginia"  referred  to  was 
doubtless  that  arising  0ut  of  the  anomalous  situation  caused  by  the 
refusal  of  Congress  to  admit  representatives  from  Virginia,  from 
December,  1865,  until  the  state  was  re-admitted  into  the  Union  in 
1870.  Congress,  it  appears,  refused  to  recognize  as  valid  the  legis- 
lature That  assembled  under  the  Alexandria  constitution  of  Virginia. 
Later,  the  state  was  placed  under  military  government;  a  new  con- 
stitution was  adopted  in  1868,  ratified  by  the  people  in  July,  1869, 
and  Virginia  re-admitted  into  the  Union  January  26,  1870.  Xo 
negotiations  could  properly  or  safely  have  been  carried  on  with  Vir- 
ginia during  this  period  of  "reconstruction,"  even  if  the  suit  to 
recover  Berkeley  and  Jefferson  counties  had  not  been  pending. 

Again,  in  his  message  in  I860  to  the  legislature  of  West  Virgiira, 
the  Governor  stated  that  commissioners  had  not  been  appointed  by 
him  up  to  that  time,  owing  to  the  fact  that  the  suit  between  the 
states  was  still  pending.  Virginia  having,  by  an  act  approved  Feb- 
ruary is.  1870,  provided  for  the  appointment  of  three  commissioners 
to  treat  with  the  authorities  of  West  Virginia,  the  Governor  of  West 
Virginia,  by  communication  dated  February  24,  1870,  advised  the 
legislature  of  West  Virginia  of  the  passage  of  that  act;  and  thereupon 
the  legislature  of  West  Virginia,  March  1,  1870,  appointed  a  joint 
committee  of  its  two  houses  to  confer  with  the  Virginia  commissioners 
and  report  to  the  legislature,  providing,  however,  that  such  appoint- 
ment of  commissioners  should  not  in  any  manner  prejudice  the  rights 
of  Wes1  Virginia  involved  in  the  suit  then  still  pending  in  this  Court 
respecting  the  counties  of  Berkeley  and  Jefferson.  (W.  Va.  Comp., 
vol.  1,  pp.  116-7.) 

On  March  3,  1870,  the  Governor  of  West   Virginia  was  authorized 
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by  the  Legislature  by  joint  resolution  to  appoinl  three  resident  citizens 
of  the  stale  l«i  treat  with  the  authorities  of  Virginia  upon  the  subject 
of  the  public  deht  of  that  state,  but  it  was  provided  that  nothing  in 
that  action  was  to  be  construed  as  impairing  the  jurisdiction  of  West 
Virginia  over  the  counties  of  Berkeley  and  Jefferson.  (W.  Va.  Conip., 
vol.  1,  pp.  I  17-8.)  As  the  resolution  was- passed  on  the  last  day  of  the 
session,  and  as  there  was  omission  to  make  appropriation  of  money 
to  carry  out  its  provisions,  the  Governor  of  West  Virginia,  in  his  mes- 
sage of  is;  1,  stated  that  no  appointment  had  been  made  owing  to  the 
lack  of  funds  to  pay  the  compensation  and  expenses  of  such  commis- 
sion. 

Tending  the  efforts  thus  being  made  on  the  part  of  West  Virginia, 
the  general  assembly  of  Virginia,  through  the  Governor  of  that  state, 
tendered  to  West  Virginia  a  proposition  for  an  arbitration  of  the 
question  relating  to  the  debt,  the  arbitrators  not  to  be  citizens  of  either 
state,  each  state  to  appoint  two,  and  an  umpire  to  be  chosen  by  the 
arbitrators  if  deemed  necessary.  This  proposal  was  submitted  to  the 
legislature  of  West  Virginia  on  February  17,  1871;  but  on  the  15th, 
two  days  prior  to  the  communication  of  this  action  of  Virginia,  the 
legislature  of  West  Virginia  had  passed  a  joint  resolution,  authorizing 
the  Governor  to  appoint  three  disinterested  citizens  of  the  state  to  treat 
with  the  authorities  of  Virginia  upon  the  subject  of  the  adjustment 
of  the  public  debt  of  that  state  existing  prior  to  January  1,  1861,  to 
report  on  various  matters  relating  to  the  creation  of  the  debt,  upon 
the  investments  held  by  the  state  of  Virginia,  and,  providing,  among 
other  things,  compensation  for  the  commissioners  and  for  the  employ- 
ment of  an  accountant  or  clerk.      (W.  Va.  Comp.,  vol.  1,  pp.  4-18-9.) 

The  proposal  of  Virginia  relating  to  arbitration  was  referred  by  the 
legislature  of  West  Virginia  to  a  joint  special  committee  of  the  two 
houses,  which  committee  reported  a  preamble  and  joint  resolution, 
rejecting  the  tender  of  arbitration  because  the  adjustment  of  the  debt 
should  be  subject  to  the  ratification  of  the  legislatures  of  the  two  states, 
and  because  citizen  commissioners  from  the  two  states  would  be 
necessarily  more  familiar  with  the  circumstances  attending  the  crea- 
tion of  the  said  debt  and  other  questions  connected  therewith.  This 
joint  resolution  also  invited  Virginia  to  appoint  three  disinterested 
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citizens  of  that  state  as  commissioners,  with  authority  to  treat  with 
the  commissioners  theretofore  authorized  upon  the  part  of  West 
Virginia;  but  it  was  provided  that  their  report  should  be  subject  to  the 
approval  and  ratification  of  the  legislature  of  the  State  of  West  Vir- 
ginia and  the  general  assembly  of  the  commonwealth  of  Virginia. 
The  Governor  of  West  Virginia  was  directed  by  said  resolution  to 
communicate  to  the  Governor  of  Virginia,  without  delay,  certified 
copies  of  the  preamble  and  resolution.  (W.  Va.  Comp.,  vol.  1,  pp. 
449-54.)  Accordingly,  the  Governor  of  West  Virginia  appointed  three 
commissioners  for  the  purpose  aforesaid.  This  commission  is  known 
as  the  "West  Virginia  Debt  Commission  of  1871.'*'  After  their 
appointment  they  proceeded  to  Eichmond,  where  all  the  evidences  of 
the  receipt  and  expenditure  of  the  money  were  kept,  and  there  spent 
some  time  in  the  examination  of  such  documents  as  were  accessible. 
Realizing  the  necessity  for  further  and  more  accurate  information 
than  they  could  obtain  unassisted,  they  addressed  a  communication 
to  the  second  auditor  of  Virginia,  soliciting  specifically  the  necessary 
information.  To  this  request  the  second  auditor  made  a  reply,  in 
which  he  declined  to  furnish  the  information  desired,  a  copy  of  which 
reply  is  filed  as  "Exhibit  Xo.  2"  of  defendant's  answer  (B..  p.  166). 

Soon  after  their  appointment  the  commission  addressed  a  letter  to 
the  Governor  of  Virginia,  notifying  him  of  their  appointment,  their 
organization,  and  the  duties  put  upon  them,  and  requesting  him  to 
indicate  at  his  earliest  convenience  what  "channel  of  communication 
will  be  open  to  us."  Xearly  a  month  later  they  received  from  the 
I  rovernor  of  Virginia  a  copy  of  a  letter  from  him  to  the  Governor  of 
West  Virginia,  declining  to  recognize  the  West  Virginia  commission- 
ers (W.  Va.  Comp.,  vol.  1,  pp.  457-9).  A  few  weeks  later,  in  his 
message  to  the  legislature,  the  Governor  of  Virginia  "proceeds,"  to 
quote  the  language  of  the  West  Virginia  Debt  Commission,  "to 
asperse  the  good  faith  of  the  State  of  West  Virginia"  (W.  Va.  Comp., 
vol.  1,  p.  463).  Having  failed  in  their  effort  to  obtain  either  the 
recognition  or  the  co-operation  of  the  Governor  or  the  second  auditor 
of  Virginia,  the  commission  left  Richmond,  because,  as  they  say  in  their 
report,  "further  stay  was  not  likely  to  add  to  the  scant  information 
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already  gleaned  by  them  from  the  public  documents"  (W.  Va.  Comp., 
vol.    1,  p.  462). 

The  failure  and  refusal  of  Virginia  to  recognize,  receive,  or 
co-operate  with  the  commissioners  placed  them  at  a  great  disadvan- 
tage, and  they  therefore  obtained  only  such  facts  and  figures  as 
enabled  them  to  make  an  imperfect  report  to  the  Governor  of  West 
Virginia  with  reference  to  the  matters  with  which  they  were  charged ; 
and  because  of  the  incompleteness  and  inaccuracy  of  their  report,  and 
because  it  appeared  therefrom,  that  in  making  their  investigations 
they  wholly  disregarded  the  provisions  of  the  ordinance  of  the 
Wheeling  convention  adopted  August  20,  1861,  and  did  not  follow  the 
method  of  settlement  therein  prescribed,  their  report  was  not  adopted 
by  the  Legislature  of  West  Virginia.  In  1ST:],  the  senate  of  West 
Virginia  made  an  investigation  of  the  subject  of  the  debt,  through  its 
li nance  committee,  of  which  J.  M.  Bennett,  who  was  for  eight  years 
auditor  of  the  old  state  of  Virginia,  and  whose  time  expired  when 
the  city  of  Eichmond  was  evacuated  in  1865,  was  chairman.  This 
committee  made  a  report  on  December  22,  1873,  from  which  it 
appeared  that  West  Virginia  upon  a  settlement  with  Virginia,  based 
on  the  provisions  of  section  nine  of  the  ordinance,  did  not  owe  to 
Virginia  anything  whatever,  but  that,  on  the  contrary,  Virginia 
was  indebted  to  West  Virginia  on  account  of  said  debt  on  January 
1,  1861,  in  the  sum  of  -$512,000,  not  including  interest.  A  copy  of 
this  report  is  printed  in  the  record  at  page  166,  as  Exhibit  3  of  defend- 
ant's answer. 

A  few  weeks  after  the  West  Virginia  Debt  Commission  of  1871 
retired  from  Eichmond  after  their  fruitless  endeavors  there  for  recog- 
nition and  co-operation,  and  alter  the  Governor  of  Virginia  had,  in  his 
message  to  the  general  assembly,  questioned  the  good  faith  of  West 
Virginia,  Virginia  passed  her  first  funding  act,  that  of  1871,  in  which 
she  assumed  two-thirds  of  the  amount  of  the  debt  as  her  full  share, 
and.  ;'/,'  violation  am!  repudiation  of  act  lion  nine  of  the  ordinance  of 
August  20,  1861.  arbitrarily  set  aside  the  other  one-third  as  West 
Virginia's  portion.  This  is  the  more  remarkable  when  it  is  remem- 
bered that  she  refers  to  and  quotes  from  said  section  nine  of  the 
ordinance  in  the  preamble  of  this  act  (E.,  p.  18).     And  to  the  same 
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effect  wore. the  funding  acts  of  1870,  1882,  and  1892.  The  joint 
resolution  of  the  general  assembly  of  Virginia,  approved  March  6, 
1894,  to  provide  for  adjusting  the  portion  of  the  debt  to  be  borne  by 
West  Virginia,  and  creating  the  Virginia  Debt  Commission,  provides 
(II.,  p.  4!) )  : 

"But  said  commission  shall  in  no  event  enter  into  any 
negotiation  hereunder  except  upon  the  basis  that  Vir- 
ginia is  hound  only  for  the  two-thirds  of  the  debt  of  the 
original  state  which  she  has  already  provided  for  as  her 
equitable  proportion  thereof."' 

And  the  act  of  the  general  assembly  of  Virginia,  approved  March 
6,  1900,  is  to  the  same  effect,  namely,  that  Virginia  is  liable  for  two- 
thirds  only  of  the  debt  as  her  part  thereof,  which  she  has  already 
provided  for. 

West  Virginia,  since  the  passage  of  the  funding  act  of  1871 — cer- 
tainly since  the  adoption  of  the  joint  resolution  of  1891, — could  enter 
upon  negotiations  with  Virginia  upon  no  other  basis.  West  Virginia 
must  agree,  as  a  preliminary  to  any  such  negotiations  with  Virginia, 
that  Virginia  was  liable  for  two-thirds  only  of  the  debt,  that  this 
was  her  "equitable  proportion,"  and  that  she  has  settled  that.  And 
what  besides  would  it  be  held  that  West  Virginia  recognized  pr 
admitted  or  agreed  to  had  she  entered  into  negotiations  with  Virginia 
on  such  basis?  This,  that  she  had  recognized  that  she  was  liable  for 
the  other  third  as  her  "equitable  proportion" ;  for,  it  would  be 
reasoned,  that  since  it  takes  three  thirds  to  make  a  whole,  and  as 
Virginia  was  liable  for  two-thirds  only,  West  Virginia  must  be  liable 
for  the  other  third.  It  is  and  was  not  reasonable  to  ask  that  West 
Virginia  should  place  herself  in  such  a  position,  especially  as  it  would 
have  set  aside  the  agreement  West  Virginia  made  with  reference  to 
•her  portion  of  the  debt  and  the  method  of  ascertaining  the  same, 
contained  in   section   nine  of  the  ordinance. 

West  Virginia  has  never  receded  from  the  said  provisions  of  the 
ordinance  with  reference  to  the  settlement  of  her  just  proportion  of 
the  public  debt  of  Virginia,  hut  has  uniformly  adhered  thereto 
throughout  her  history  as  a  state.  The  resolutions  adopted  by  her 
Legislature  in  recent  years,  in  which  she  declared  that  she  did  not  owe 
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the  state  of  Virginia  anything  on  aeeouni  of  said  debt,  and  would  no1 
negotiate  with  her  concerning  the  same,  were  based  upon  the  said 
report  of  the  finance  committee  of  1ST:!,  upon  Virginia's  persistent 
refusal  t<>  recognize  the  basis  of  settlement  provided  for  in  said 
ordinance,  and  upon  the  conditions  of  uegotiations  dictated  by 
Virginia  in  her  said  joint  resolutions  of  1894,  and  said  act  of  1900. 

After  the  said  proposition  of  Virginia,  made  in  1871,  to  soled 
arbitrators,  which  was  declined  by  West  Virginia,  as  hereinbefore 
staled.  Virginia  at  no  time  signified  lier  desire  to  settle  with  West 
Virginia  the  matters  relating  to  West  Virginia's  proportion  of  said 
public  debt  until  after  the  adoption  of  said  joint  resolution  approved 
March  6,  1894,  whereby  she  had  compromised  and  settled  with  her 
creditors  and  been  released  from  all  liability,  which  resolution  pro- 
vided  thai  the  commission  thereby  created  should  not  proceed  with 
negotiations  with  West  Virginia  until  assurances  should  be  received 
from  the  holders  of  a  majority  in  amount  of  the  certificates  issued 
by  Virginia  under  her  funding  acts,  hereinbefore  referred  to,  that 
they  desired  the  commission  to  undertake  such  negotiations  and  would 
accept  the  amount  so  ascertained  to  be  paid  by  West  Virginia 
in  full  settlement  of  the  one-third  of  the  debt  of  the  original  state 
which  had  not  been  assumed  by  Virginia  ;  and  also  that  in  no  event 
should  said  commission  enter  into  negotiations  except  upon  the  basis 
that  Virginia  was  hound  only  for  the  two-thirds  of  the  debt  of  the 
original  state  and  which  she  had  already  provided  for  as  her  equitable 
proportion  thereof.  Under  this  resolution  no  negotiations  were  pro- 
posed to  West  Virginia  until  the  year  180,"),  and  then  only  upon  the 
conditions  prescribed  in  said  joint  resolution  of  1891,  which  has 
never  yet  been  repealed  or  modified  in  this  respect.  Xegotiations 
were  again  offered  by  Virginia  in  1906,  but  upon  the  same  condition 
that  is,  that  West  Virginia  should  enter  upon  such  negotiations  with 
the  admission  on  her  part  that  Virginia  should  he  liable  for  two-thirds 
only  of  the  debt,  which  was  again  declined  by  West  Virginia. 

It  will  be  clearly  seen,  therefore,  that  the  allegations  in  the  bill 
that  "attempts  were  made  at  different  times  by  the  public  authori- 
ties of  both  the  commonwealth  of  Virginia  and  the  State  of  West 
Virginia,  respectively,  to  ascertain  their  contributive  proportion  of 
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the  common  liability,"  is  not  supported  to  the  extent  and  effect  sought 
to  be  shown  by  the  bill  filed  in  this  case. 

It  is  averred  in  the  bill  that  it  was  soon  apparent  that  Virginia 
had  by  the  act  of  March  6,  1871,  assumed  a  heavier  burder  than  she 
was  able  to  bear,  and  other  plans  for  the  settlement  of  the  debt  were 
attempted  to  be  made  by  the  action  of  the  General  Assembly  on  March 
28,  1879,  and  February  14,  1882,  until  at  length,  it  is  alleged,  that  a 
final  and  satisfactory  settlement  of  the  portion  of  the  debt  of  the 
original  state  which  Virginia  should  assume  and  pay  was  definitely 
concluded  by  the  Act  of  "February  20,  1892.  See  K.,  pp.  21-47. 
Virginia  files  with  her  lull  copies  of  each  of  these  Acts  of  hei 
General  Assembly  as  exhibits  Xos.  2.  3  and  4.  It  is  also  shown 
by  the  bill  that  Virginia  by  her  Act  of  March  30,  1871,  sought  to  fix 
her  liability  upon  the  basis  of  two-thirds  of  the  original  debt,  and 
it  is  alleged  that  this  was  the  intention  of  that  act. 

All  Questions  Arising  Upon  the  Record  of  this  Case  Are  Still 
Open  for  the  Consideration  and  Decision  of  the  Court. 

Before  entering  upon  the  further  consideration   of  the  case,   the 
attention  of  the  Court  is  respectfully  called  to  its  former  decision 
rendered  upon  the  demurrer  filed  to  the  bill  in  this  cause,  appearing 
in  206  U.  S.  290-322,  the   third  point  of  the  syllabus   reading 
follows : 

i 

"The  question  whether  the  Commonwealth  of  Vir- 
ginia has  been  released  from  all  liability  on  account  of 
the  public  debt  evidenced  by  bonds  of  the  state  out- 
standing on  January  1.  1861,  will  not  be  passed  upon 
en  a  demurrer  to  a  bill  filed  by  that  stale  against  the 
State  of  West  Virginia  which  seeks  an  adjudication  of 
the  amount  due  the  former  by  the  latter  as  the  equitable 
proportion  of  the  public  debl  of  the  original  State  of 
Virginia  which  was  assumed  by  West  Virginia  at  the 
time  of  its  creation  as  a  state,  hut  the  consideration  of 
such  question  will  he  postponed  until  the  final  hearing." 

Again,  in  this  case,  reported  in  209  l".  S.  51  t-537,  in  the  opinion 
of  the  Court   referring  this  cause  to  a  Master,  specifying  the  matters 
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as  to  which  the  Master  should  report,  the  Court  uses    the    following 
language : 

''The  answers  to  these  inquiries  to  he  without  preju- 
dice to  any  question  in  the  cause." 

Inasmuch  as  the  question  of  the  release  of  Virginia  by  her  creditors 
from  all  liability  to  her  on  account  of  the  debt  in  question,  and  her 
lack  of  interest  to  prosecute  this  suit  so  far  as  it  relates  to  the 
settlement  of  said  debt,  or  the  ascertainment  of  the  just  proportion 
thereof  payable  by  West  Virginia,  is  still  open  for  consideration,  these 
matters  may,  therefore,  be  properly  argued  on  the  hearing  of  the 
cause  at  this  time,  as  well  as  all  other  questions  that  properly  arise 
in  the  cause. 

The  Bill  Sets  Up   Four  Distinct  and   Independent   Grounds  in 
Respect  to  Each  of  Which  Virginia  Seeks  Relief. 

To  intelligently  argue  this  case,  it  is  necessary  to  know  just  what 
Virginia  seeks  to  recover  by  her  bill.  An  examination  of  it  discloses 
four  distinct  and  independent  grounds  upon  which  she  asks  adjudica- 
tion, and  in  respect  to  each  of  which  she  seeks  a  recovery  against 
West  Virginia. 

The  first  of  these  grounds  is  that  which  relates  to  the  part  of  the 
public  debt  held  by  third  persons  which  Virginia  alleges  West  Vir- 
ginia should  be  required  to  assume  and  pay,  and  which  Virginia  has 
not  paid  and  declines  to  pay,  for  the  very  substantial  reason,  as  shown 
by  her  bill  and  its  exhibits,  that  from  its  payment  she  has  been  ex- 
onerated by  the  acts  and  consent  of  her  creditors,  the  holders  thereof, 
and  as  to  which  she  avers  that  she  sues  in  trust  for  the  benefit  of 
those  creditors  or  holders  of  said  unpaid  part  of  said  debt  who  may  be 
entitled  thereto. 

The  second  of  these  grounds  is  that  which  relates  to  the  part  of  the 
said  debt  not  held  by  third  persons  but  which  Virginia  averts  she  holds 
in  her  Literary  and  Sinking  funds,  of  which  she  herself,  as  she  con- 
tends, is  the  owner,  and  as  to  which  she  sues  in  her  own  right  and 
not  as  trustee. 

The  third  ground  is  predicated  upon  the  allegation  that  Virginia 
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has  paid  off  or  retired  of  principal  and  interest  of  said  debt  a  sum 
considerably  in  excess  of  $25,000,000,  which  she  owns  in  her  own 
right,  and  on  account  of  which  she  avers  that  she  has  "a  just  claim 
against  West  Virginia  for  contribution  to  the  extent  of  West  Vir- 
ginia's equitable  liability  therefor/*'  This  claim  she  asserts  in  her 
own  right. 

The  fourth  and  last  ground  in  respect  to  which  she  asks  a  decree 
against  West  Virginia  is  based  upon  certain  property  which  she  avers 
was  transferred  to  and  became  the  property  of  West  Virginia,  under 
two  acts  of  the  legislature  of  Virginia  passed  respectively  on  the  3rd 
and  4th  days  of  February,  1863,  amounting,  in  the  aggregate,  as 
alleged  in  the  bill,  to  several  millions  of  dollars,  the  exact  amount  of 
which  it  is  alleged  the  plaintiff  is  unable  to  state.  This  claim  is  also 
asserted  by  Virginia  in  her  own  right. 

These  four  several  phases  of  the  bill  will  be  presented  and  consid- 
ered in  the  order  we  have  here  respectively  designated. 

Questions   Arising  Upon  the  Record   for  the  Consideration  and 
Decision  of  the  Court. 

First.  Virginia  has  no  interest  in  this  suit,  so  far  as  it  seeks  to 
ascertain  West  Virginia's  proportion  of  said  debt,  Virginia  suing 
therefor  in  her  alleged  capacity  as  trustee;  because  no  liability  now 
attaches  to  Virginia  in  respect  thereto,  as  Virginia  has  been  released 
therefrom   by   the   concurrent   acts  of   herself   and   her  creditors. 

Second.  Inasmuch  as  the  bonds  held  by  Virginia  through  the 
agency  of  her  Literary  and  Sinking  funds  do  not  constitute  any  part 
of  the  debt  within  the  meaning  and  contemplation  of  the  ordinance  of 

1861,  or  the  provision  of  the  eonstitution  of  West  Virginia  adopted  in 

1862,  Virginia  cannot  maintain  this  suit  as  to  this  phase  of  the  hill ; 
for  the  very  cogent  reason  that  these  bonds  are  assets  belonging  to 
Virginia  herself,  and  do  not  constitute  a  debt  in  any  sense  of  the 
term. 

Third.  To  authorize  a  suit  for  contribution,  where  the  principle 
of  this  doctrine  is  applicable,  il  is  absolutely  essential  that  the  party 
seeking  contribution  shall  have  paid  more  than  his  just  share  of  a 
common  debt.     The  very  contrary  appears  from  exhibit  3  filed  with 
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plaintiff's  bill  (E.  pp.  26-38)  and  made  a  pari  thereof.  From  the  bill 
and  tin's  exhibit  it  appears  that  every  dollar  which  Virginia  ever  paid 
on  account  of  said  debt  was  actually  applied  in  reduction  of  that  part 
of  the  debt  which  she  herself  assumed,  and  that  no  part  thereof  was 
ever  applied  upon  the  unfunded  part  which  Virginia  contends  should 
be  assumed  and  paid  by  West  Virginia;  and,  inasmuch  as  West  Vir- 
ginia has  not  received  any  benefit  whatever  of  any  sum  paid  by  Vir- 
ginia, she  is  not  liable  to  the  plaintiff  for  contribution.  It  is  clear, 
therefore,  that  Virginia  can  not  maintain  the  bill  as  to  this  phase  of 
the  cause,  predicated  upon  her  alleged  right  of  contribution. 

Fourth.  The  plaintiff  produced  no  proof  of  the  value  of  the  prop- 
erty embodied  in  the  claim  of  Virginia  against  West  Virginia,  for 
property  transferred  by  the  former  to  and  received  by  the  latter  by 
the  act  of  February  3,  1863  (App.  to  E.,  p.  128).  In  the  printed 
record  the  only  evidence  of  this  value  is  that  furnished  by  West  Vir- 
ginia. West  Virginia  admitted  that  the  value  of  the  bank  stocks 
received  by  her  was  $186,630.00.  The  Special  Master  found  that  the 
value  of  the  other  property  so  received  by  West  Virginia  was  $73,- 
578.00  (Report,  pp.  181-103).  Hence,  if  Virginia  can  maintain  this 
suit  as  to  this  feature  of  her  bill,  she  could  recover  only  the  sum  of 
$260,20*8.00. 

Fifth.  But  Virginia  has  blended  in  this  suit,  with  the  claim  which 
she  asserts  in  her  representative  capacity  as  trustee,  various  other  claims 
which  she  asserts  in  her  own  right,  thus  clearly  creating  a  multifarious 
demand,  which  cannot  be  asserted  in  one  and  the  same  cause,  unless 
the  court  shall  be  constrained  for  convenience'  sake  to  treat  those 
demands  which  she  asserts  in  her  own  right  as  mere  matter  of  sur- 
plusage and  not  entitling'  her  to  any  relief  on  account  thereof. 

Sixth.  Treating  then  the  claims  which  Virginia  asserts  in  her  own 
right  as  not  proper  subjects  for  relief  but  as  surplusage,  Virginia  has 
no  claim  whatever,  as  shown  by  the  bill  and  its  exhibits,  which  she  can 
sustain  in  this  cause;  and  therefore  the  whole  lull  must  be  dismissed. 

The  propositions  which  we  have  here  presented,  and  which  clearly 
arise  upon  the  record  in  this  cause,  will  be  discussed  in  the  order 
named;. and  in  our  argument  we  will  consider  the  various  acts  of 
legislation  adopted  by  the  State  of  Virginia  which  ultimately  resulted 
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in  her  release  from  any  and  all  liability  regarding  the  unfunded  part 
■of  the  Virginia  debt  created  before  and  existing  on  January  1,  1861. 
It  is  clear  that  this  is  the  date  from  which  we  must  reckon,  because 
this  date  is  fixed  by  the  ordinance  of  Virginia  herself  in  section  9 
thereof  (E.  p.  116),  and  the  constitution  of  West  Virginia  adopted 
in  1862  (K.  p.  147),  and  to  the  provisions  whereof  Virginia  gave 
assent  and  therefore  accepted  as  the  condition  of  her  assent  to  the 
formation  out  of  her  territory  of  the  new  state  (E.  p.  165). 

Virginia  Has  no  Interest  in  this  Suit  so  far  as  it  Seeks  to  As- 
certain West  Virginia's  Proportion  of  Said  Debt. 

Virginia  has  no  in  I  crest  in  this  suit  so  far  as  it  seeks  to  ascertain 
\Ye*t  Virginia's  proportion  of  the  debt,  because  any  part  of  the  debt 
which  West  Virginia  may  have  assumed  by  reason  of  the  ordinance  or 
Iter  constitution  was  direct  to  the  creditors  and  not  to  Virginia;  and 
because  no  liability  now  attaches  to  Virginia  in  respect  thereto,  as 
Virginia  has  been  released  therefrom  by  the  concurrent  acts  of  herself 
•and  the  creditors. 

Following  in  consecutive  order  the  propositions  arising  on  the 
record,  we  necessarily  begin  with  the  consideration  of  the  Wheeling 
Ordinance  and  the  first  Constitution  adopted  by  the  State  of  West 
Virginia. 

Any  assumption  of  any  part  of  the  public  debt  that  West  Virginia 
may  have  taken  upon  herself  by  reason  of  the  Wheeling  Ordinance  of 
August  20,  1861,  or  by  reason  of  the  West  Virginia  constitution  of 
1862,  was  to  the  creditors  and  not  to  the  Commonwealth  of  Virginia. 
Both  the  terms  of  the  Ordinance  and  of  the  Constitution  relating 
thereto  are  clear  and  distinct,  and  show  that  West  Virginia  did  not 
assume  to  pay  any  part  of  the  public  debt  to  Virginia.  That  part  of 
said  Ordinance  relating  thereto  is  as  follows: 

"Sec.  9.  The  new  stale  shall  take  upon  itself  a  just 
proportion  of  the  public  debt  of  the  Commonwealth  of 
Virginia  prior  to  the  first  day  of  January,  1861.  to 
be  ascertained  by  charging  to  il  all  slate  expenditures 
within  the  Limits  thereof,  and  a  just  proportion  of  the 
ordinary  expenses  of  the  state  government,  since  any 
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part  of  said  debt,  was  contracted;  and  deducting  there- 
from the  moneys  paid  into  the  treasury  of  the  common- 
wealth from  the  counties  included  within  the  said  new 
state  during  the  same  period."     *     *     *     :;: 

"Sec.  10.  When  the  general  assembly  shall  give  its 
consent  to  the  formation  of  such  new  state,  it  shall  for- 
ward to  the  congress  of  the  United  States  such  consent, 
together  with  an  official  copy  of  such  constitution,  with 
the  request  that  the  said  new  state  may  be  admitted  in 
the  union  of  states."     App.  to  K.,  }>.  122. 

That  part  of  the  West  Virginia  Constitution  referred  to  in  section 
10  of  said  Ordinance  is  as  follows: 

"Sec.  s.  An  equitable  proportion  of  the  public  debt 
of  the  Commonwealth  of  Virginia,  prior  to  the  first  day 
of  January  in  the  year  one  thousand  eight  hundred  and 
sixty-one,  shall  be  assumed  by  this  State:  and  the 
Legislature  shall  ascertain  the  same  as  soon  as  may  be 
practicable,  and  provide  for  the  liquidation  thereof,  by  a 
sinking  fund  sufficient  to  pay  the  accruing  interest,  and 
redeem  the  principal  within  thirty-four  years."  App.  to 
B.,  p.  125. 

From  the  foregoing  it  clearly  appears,  therefore,  that  the  Common- 
wealth of  Virginia  had  full  knowledge  that  any  assumption  West 
Virginia  made  of  any  part  of  the  public  debt  was  to  the  creditors  and 
not  to  the  Commonwealth  of  Virginia.  The  terms  of  said  Ordinance 
and  the  provisions  of  the  West  Virginia  Constitution  were  known 
to  Virginia.  Section  3  of  the  act  of  the  General  Assembly  of  Virginia 
pased  May  13,  1862,  required  the  Governor  of  Virginia  to  transmit 
to  the  senators  and  representatives  of  Virginia  in  Congress,  said  act 
of  the  General  Assembly  and  a  "certified  original  of  the  said  Con- 
stitution and  schedule."     App.  to  E.,  p.  126. 

That  the  assumption  was  to  the  creditors,  and  not  to  Virginia,  is 
evident  not  only  from  the  words  of  the  Ordinance  and  the  Constitution, 
but  also  from  the  condition  of  the  times.  The  people  of  Virginia  in- 
habiting that  part  which  became  West  Virginia  were  loyal  to  the 
Union;' they  adhered  to  and  were  under  the  jurisdiction  of  a  govern- 
ment which  was  in  a  state   of  war  with  the  government  to  which  what 
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is  now  the  State  of  Virginia  adhered  and  was  loyal.  The  two  states 
of  Virginia  and  West  Virginia  were  in  armed  conflict.  Virginia  had 
"suspended,"  or  postponed  until  after  the  end  of  the  war,  her 
obligations  to  those  citizens,  including  those  of  West  Virginia,  who 
adhered  to  the  Union.  She  "repudiated"  that  part  of  her  debt, 
and  the  interest  thereon,  held  by  citizens  loyal  to  the  Union.  She 
lield  up  the  property  of  the  citizens  of  West  Virginia  who  adhered 
to  the  Federal  government.  The  Ordinance  and  the  Constitution 
were  framed  under  these  conditions — in  a  time  of  war;  when  it 
was  impossible  to  forecast  tbe  result  of  that  war;  when  no  victory  had 
favored  the  Union  cause,  but  when  the  victories  favored  the  cause  of 
the  Southern  Confederacy;  indeed,  when  the  chances  favored  the  suc- 
cess of  the  Confederacy,  and  the  creation  of  another  nation  in  the  ter- 
ritory of  the  Federal  government  seemed  probable.  It  would  be  most 
unreasonable  to  suppose  that  West  Virginia  would,  under  such  condi- 
tions, agree  to  pay  money  over  to  Virginia  for  the  benefit  of  West 
Virginia's  own  citizens  who  were  at  that  time  the  creditors  of 
Virginia.  It  would  be  most  reasonable  that  West  Virginia  would 
look  to  the  interests  of  her  own  citizens,  and  that  any  money 
she  should  pay  would  be  paid  so  as  to  prefect  their  interests. 
And  this  is  what  she  did  do.  And  hence  she  agreed  to  take  upon  her- 
self or  assume  a  just  or  equitable  proportion  of  the  debt;  but  provided 
that  this  proportion  should  be  ascertained  by  her  own  legislature. 
Tbere  is  nothing  in  the  compact  that  she  would  consult  Virginia 
either  as  to  the  portion  she  would  pay  or  as  to  the  persons  to  whom 
she  would  pay  it.  To  this  agreement  and  compact  Virginia  assented. 
Upon  this  agreement  and  compact,  Virginia  assenting,  West  Virginia 
was  admitted  into  the  Union.  It  is  fundamental  that,  while  courts  can 
enforce  agreements  between  parties,  they  cannot  make  agreements  for 
parties;  they  cart  only  enforce  the  agreements  the  parties  have  made. 
The  lawfully  Restored  Government  of  Virginia,  when  site  framed 
the  ordinance  for  the  creation  of  the  new  state  (E.,  p.  6),  and  when 
she  gave  consent  for  the  admission  of  West  Virginia  into  the  Union, 
did  not  contemplate  thai  any  pari  of  the  public  debt  should  be  paid 
by  Wesi  Virginia  to  the  mother  stale:  nor  would  Congress,  under 
conditions  then  existing,  have  given  its  consent  to  the  admission 
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of  West  Virginia  if  it  had  been  understood  that  the  said  ordinance 
and  the  constitution  provided  that  the  share  of  the  public  debt  which 
West  Virginia  would  pay  was  to  be  paid  to  the  old  state.  It  was  the 
understanding  of  the  Restored  Government  of  Virginia,  of  the 
Trainers  of  the  constitution  of  West  Virginia,  and  of  Congress,  thai 
payment  would  be  made  direct  to  the  creditors  of  Virginia,  and  not 
to  the  state  of  Virginia.  The  circumstances  attending  the  passage 
df  the  act  of  Congress  admitting  West  Virginia  into  the  Union 
clearly  indicate  this.  In  support  of  this  proposition,  we  quote  from 
Exhibit  Xo.  8  of  plaintiff's  bill   the  following  excerpt  : 

"V  brief  extract  from  the  debates,  when  the  bill  pro- 
viding for  the  admission  of  West  Virginia  was  under 
consideration,  will  serve  my  purpose  tonight: 

"Mr.  Olin  :  '1  desire  to  ask  what  will  become  of  the 
bonds  and  other  obligations  which  Virginia  has  issued 
or  incurred  by  the  recognition  of  a  new  state?" 

"Mr.  Htjtchins:  T  will  answer  my  friend  from 
Xew  York.  Here  is  the  provision  of  the  constitution  of 
West  Virginia  in  reference  to  that  matter :  An 
'equitable  portion  of  the  debt  of  Virginia  prior  to  Jan- 
nary  the  first,  1861,  shall  be  assumed  by  this  state,  and 
the  legislature  shall  ascertain  the  same  as  soon  as  may 
be  practicable.' " 

"Mr.  Crittenden  :  'There  is  another  question ; 
the  State  of  Virginia  owes  a  large  debt.  How  is  this 
debt  to  be  divided  ?'  " 

"All!.  Blair  :  'The  constitution  framed  by  the  con- 
vention of  the  people  of  the  proposed  new  state  binds 
the  new  state  to  pay  its  just  proportion  of  the  debt 
owed  by  Virginia  prior  to  the  ordinance  of  secession."  "' 

"Mr.  Crittenden:  T  only  knew  that  in  this  bill 
there  was  no  provision  made  for  a  division  of  the  said 
debt.  The  gentlemen  tells  us  there  is  a  provision  made 
for  it  in  the  constitution,  and  I  am  satisfied  with  that. 
As  it  lias  been  attended  to,  1  have  no  more  to  say 
about  it.*"'     (Eecord,  pp.  80.  81.) 

For  the  original  of  the  above  quotations  from  the  debates  in  Con- 
gress, see  pp.  45-4?  of  Congressional  Globe,  Part  I.,  3d  sess.  37th 
Conff.  1862-63. 
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From  that  debate  we  add  the  following  quotation  from  the  speech 
of  Representative  Edwards  (p.  47)  : 

''But  it  is  said,  further,  that  there  may  be  some  diffi- 
culty about  the  public  debt  of  Virginia.  Well,  sir,  if 
Virginia  remains  in  rebellion,  if  she  succeeds,  in  con- 
junction with  others  of  the  southern  states,  in  estab- 
lishing the  independence  of  the  southern  confederacy, 
where  then,  I  ask,  will  the  creditors  of  that  state,  many 
of  them  living  in  the  northern  states,  go  for  the  collec- 
tion of  their  debts?  What  is  the  market  value  of  the 
securities  of  the  state  now  under  the  circumstances  of 
her  rebellion?  Sir,  if  I  had  bonds  of  that  state  in  my 
possession,  I  should  consider  them  worth  far  more  with 
the  new  state  of  Western  Virginia  in  the  Union  as  a 
free  state,  with  her  industrious  population,  she  having 
provided  in  her  constitution  to  assume  her  just  propor- 
tion of  all  the  debts  of  the  state,  than  if  the  old  state 
remained  entire  and  wasting  the  resources  of  both  its 
eastern  and  western  portions  in  supporting  the  rebel- 
lion." 

It  seems  clear  that  the  solicitude  of  Congress  related  to  the  holders 
of  the  debt,  and  it  was  believed  by  them  that  these  creditors  would 
have  the  right  to  look  to  the  new  state  for  payment  to  them  of  the 
just  and  equitable  proportion  of  the  debt  she  had  assumed.  The 
question  asked  by  Mr.  Crittenden,  and  his  comment  on  the  reply  to 
it,  and  the  remarks  of  Mr.  Edwards,  and,  indeed,  the  whole  course 
of  the  debate,  so  far  as  it  touched  the  debt  question,  go  to  show  that 
it  Mas  contemplated  by  all  the  parties  that  payment  would  be  made  to 
the  creditors  and  not  to  the  State  of  Virginia.  There  is  no  reason  to 
believe  that  it  was  the  intention  of  either  the  Eestored  Government 
of  Virginia,  or  of  Congress,  that  West  Virginia  was  to  assume  i*  just 
or  equitable  proportion  of  the  public  debt  of  Virginia  and  then  turn 
the  same  over  to  the  old  State  of  Virginia,  the  greater  part  of  whose 
territory  was  then  in  rebellion  against  the  Federal  Government  and 
held  by  armies  in  hostility  to  that  government.  Why  would  the 
Federal  Government,  under  such  circumstances,  concern  itself  about 
the  fiscal  affairs  of  the  rebellious  government  of  Virginia?  There 
was  every  reason,  however,  why  Congress  should  concern  itself  about 
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the  interest  of  the  loyal  creditors  of  Virginia;  and  the  same  senti- 
ment winch  prompted  Congress  to  have  solicitude  for  the  interest  of 
such  creditors,  would  also  prompt  the  loyal  Kestored  Government  of 
Virginia  concerning  them.  At  that  date  there  could  be  no  negotia- 
tions between  West  Virginia  and  the  old  state;  nor  could  it  be  told 
with  any  certainty  how  soon  in  the  future  there  could  he  such  nego- 
tiations between  them,  because  the  result  of  the  war  was  at  that  time 
very  uncertain,  and  no  one  could  tell  either  what  the  result  of  the 
war  would  be  nor  how  long  it  would  continue  nor  what  would  be  the 
conditions  after  its  close.  The  language  of  the  ordinance  and  of  the 
constitution  of  West  Virginia  is  that  West  Virginia  should  assume 
or  take  upon  herself  and  pay  a  just  or  an  equitable  proportion  of  the 
debt.  But,  very  significantly,  neither  instrument  declares  ii  should 
be  paid  to  Virginia.  If  the  intention  had  been  to  pay  it  to  Virginia, 
then  it  would  seem  a  reasonable  assumption  that  it  could  not  be  paid 
to  Virginia  until  the  amount  was  ascertained  by  negotiations  between 
the  two  states.  In  other-  words,  if  it  was  the  contemplation  that 
whatever  West  Virginia  was'liable  for  was  a  liability  to  Virginia,  then 
it  would  follow  that  Virginia  should  have  something  to  say  about  the 
amount  thereof.  But  the  constitution  of  West  Virginia  distinctly 
provided  that  the  legislature  of  West  Virginia  alone  should  ascertain 
the  amount  :  and  this  was  agreed  to  by  both  the  Restored  Govern- 
ment of  Virginia  and  the  Congress  of  the  United  States,  the  former 
in  giving  its  consent  to  the  formation  of  the  new  state,  and  the 
latter  by  its  act  admitting  West  Virginia  into  the  Union. 

This  is  the  view  taken  by  the  Supreme  Court  of  Appeals  of  the 
Commonwealth  of  Virginia,  in  the  case  of  Higgiribotham  v.  Common- 
wealth, 25  Graft.  627,  decided  in  1874,  and  cited  by  Virginia  in  her 
brief  in  this  cause.  It  was  upon  this  principle  of  a  direct  Liability 
from  West  Virginia  to  the  creditors,  that  Virginia  based  her  first  act 
of  March  30,  1871  (E.,  p.  17),  whereby  she  funded  a  large  amount 
of  the  public  debt  upon  the  Stasis  of  two-thirds  to  herself  and  one-third 
to  West  Virginia.  It  was  upon  this  principle  that  she  passed  the  acts 
of  March  28,  1879  (E.,  pp.  "21-26),  and  of  February  14.  1882  (R., 
pp.  26-38),  and  of  February  26,  1892  (E.,  pp.  38-4;).  It  was 
upon    this    principle   that    Virginia    adopted    her      joint      resolution 
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approved  March  6,  1894  (E.,  p.  49).  It  was  upon  this  principle  that 
Virginia  passed  the  act  of  March  6,  1900  (E.,  p.  50).  It  was  upon 
this  principle  of  construction  that  Virginia  waived,  in  said  funding 
acts  of  1871,  1882  and  1892,  the  clause  in  her  constitution  of  1869, 
which  provided  that  such  part  of  the  public  debt  as  should  be  assumed 
by  West  Virginia  should  be  applied  to  the  discharge  of  said  debt. 
It  was  also  upon  this  principle  of  construction  that  Virginia  super- 
seded section  1!'  of  article  10  of  her  constitution  of  1869  by  her 
constitution  of  1902.  in  the  latter  of  which  she  impliedly  remits  the 
holders  of  the  unfunded  part  of  her  debt  to  the  State  of  West 
Virginia  for  the  direct  payment  thereof. 

We  next  take  up  in  consecutive  order  the  consideration  of  those  acts 
whereby  Virginia  was  ultimately  released  from  all  liability  as  to  that 
part  of  the  state  debt  which  she  has  assumed  to  be  her  just  portion 
thereof.     The  first  of  which  is  the 

Act  of  1871, 

which  had  for  its  express  object  the  funding  of  said  debt  and  the 
fixing,  upon  her  own  basis,  of  Virginia's  proportion  thereof,  and 
remitting  her  creditors  to  West  Virginia  for  the  payment  of  the  res- 
idue. This  act.  which  is  filed  as  exhibit  number  1  with  plaintiff's  bill 
(  if.  p.  1?  ),  contains  the  following  recital: 

"Whereas  in  the  formation  of  the  State  of  West 
Virginia,  there  were  included  within  its  boundaries 
about  one-third  of  the  territory  and  population  of  the 
State  of  Virginia;  and  whereas,  in  the  Ordinance 
authorizing  the  organization  of  said  state,  it  was  pro- 
vided that  the  said  state  shall  take  upon  itself  a  just 
proportion  of  the  public  debt  of  the  Commonwealth 
of  Virginia  prior  to  the  first  day  of  January,  eighteen 
hundred  and  sixty-one,  which  provision  has  not  yet  been 
fulfilled,  although  repeated  and  earnest  efforts  in  that 
behalf  have  been  made  by  this  state,  and  will  continue 
to  be  made  as  long  as  may  be  necessary;  and  whereas 
the  people  of  this  commonwealth  are  anxious  for  the 
prompt  liquidation  of  her  portion  of  said  debt,  which  is 
estimated  to  be  two-thirds  of  the  same;  and  whereas  it 
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has  been  suggested  thai  the  authorities  of  West  Virginia 
may  prefer  to  pay  that  state's  portion  of  said  debt  to  the 
holders  thereof  and  not  to  this  state,  as  the  constitution 
of  this  state  provides ;  now,  therefore,  to  enable  the  State 
of  West  Virginia  to  settle  her  proportion  of  said  debt 
with  the  holders  thereof,  and  to  prevent  any  complica- 
tions or  difficulties  which  might  be  interposed  to  any 
other  matter  of  settlement,  and  for  the  purpose  of 
promptly  restoring  the  credit  of  Virginia  by  providing 
for  the  prompt  and  certain  payment  of  the  interest  upon 
her  proportion  of  said  debt  as  the  same  shall  become 
due ;  therefore, 

"1.     Be  it  enacted,"  etc.     (E.,  p.  18.) 

The  act  then  provides : 

"That  from  and  after  its  passage  *  *  *  no  bond, 
certificate  or  other  evidence  of  indebtedness  shall  be 
issued  for  any  portion  of  the  debt  of  this  .-fate;  nor 
shall  any  interest  be  paid  upon  any  part  or  portion  of 
said  debt  except  as  hereinafter  provided."     (E.  p.  18.) 

The  act  then  provides  for  the  funding  of  the  two-thirds  of  the  debt, 
with  its  accrued  and  unpaid  interest  to  the  first  day  of  July,  1  8 '  . 
to  bear  interest  at  the  rate  of  six  per  cent  per  annum,  to  be  due  and 
payable  in  thirty-four  years  from  date,  redeemable  at  the  pleasure 
of  the  state,  the  bonds  to  he  made  payable  to  order  or  bearer,  the 
coupons  to  be  paid  semi-annually  and  receivable  for  taxes  and  other 
debts  due  the  state  (E.  18).  The  third  section  of  the 'act  provides  for 
the  surrender  of  the  old  and  the  acceptance  of  the  new  bonds  for 
two-thirds  of  the  amount  of  said  debt,  and  the  issuance  of  a  certificate, 
bearing  the  same  date  as  the  new  bond,  for  the  other  one-third  of  the 
debt,  "'and  that  payment  of  said  amount,  with  interest  thereon  at  the 
rate  prescribed  in  the  bond  surrendered,  will  be  provided  for  in 
accordance  with  such  settlement  as  shall  hereafter  be  made  between 
the  states  of  Virginia  and  "West  Virginia  in  regard  to  the  public  debt 
of  the  state  of  Virginia  existing  at  the  time  of  its  dismemberment, 
and  that  the  state  of  Virginia  holds  said  bonds,  so  far  as  unfunded,  in 
trust  for  the  holder  or  his  assignees.  *  *  *  The  remaining  one- 
third  of  unpaid  interest,  both  on  the  bonds  and  certificates,  shall  be 
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payable  in  money,  and  the  principal  of  said  certificates  in  new 
sterling  bonds  of  the  same  character  as  the  old,  in  accordance  with, 
such  final  settlement  as  shall  be  made  with  West  Virginia."  (E.  p.  19.). 

Section  1  of  this  act  provides: 

'"The  treasurer,  by  proper  endorsement,  written  or 
stamped,  upon  each  bond,  certificate  of  stock  or  interest 
certificate  so  surrendered  and  delivered  to  him,  shall 
cancel  the  same,  and  endorse  thereon  the  date  of  such 
cancellation,  and  shall  preserve  the  same  in  his  office 
until  otherwise  directed  by  law."     (E.  p.  20.) 

An  examination  of  this  act  discloses  that  jxrovision  is  made  only 
for  the  payment  of  the  new  bonds  funded  under  this  act  and  the 
interest    accruing    thereon.     By   this    act    Virginia   signifies    to    her 

reditors  that  she  will  pay  no  bond  or  any  part  of  said  debt  except  the 
two-thirds  thereof  provided  for  in  this  act,  nor  any  interest  thereon 
except  upon  the  bonds  issued  by  her  to  cover  said  two-thirds. 

The  provisions  of  tin's  act  were  accepted  by  a  large  number  of  her 

•reditors,  as  shown  by  the  number  of  certificates  issued  under  it, 
which  amounted  on  January  23,  1905,  to  $10,639,776.12  (E.  p.  55.) 
The  acceptance  of  the  provision  of  this  act  by  the  creditors  con- 
stituted between  them  and  Virginia  a  lawful  contract,  as  declared  by 
this  court  in  liar/ man  v.  Greenhow,  102  U.  S.  672  (26  L.  Ed.  271). 
The  consideration  (if  this  valid  contract  was  based  upon  the  negotia- 
bility and  receivability  of  the  coupons  for  taxes  and  other  dues  owing 
to  liie  state,  written  on  their  face,  and  the  conditional  promise  of 
Virginia  to  pay  the  unfunded  part  of  said  debt.  This  act  did  leave  a 
conditional  liability  upon  Virginia  to  pay  or  provide  for  the  payment 
of  the  unfunded  debt  of  the  Commonwealth  represented  by  certificates 

?sued  by  her,   from  which  she  could  not  relieve  herself  without  the 

ssenl   'if  her  creditors;  but  Virginia  was  relieved    from  this  condi- 
tional liability  by  the  consent  of  the  creditors,  and  the  subsequent  acts 
I  ommonwealth  relating  to  the  debt,  and  hereinafter  cited. 

Act  of  1879. 

To  obtain  w  reduction  of  the  rate  of  interest   upon  the  two-thirds 
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of  said  debt  assumed  by  Virginia,  this  act   (1879)   was  passed,  the 
recital  in  such  act  declaring  that, 

"The    council    of    foreign    bondholders    of    London, 

England,  and  the  funding  association  of  the  United 
States  of  America,  limited,  have,  in  view  of  this  belief 
expressed  their  willingness  to  jointly  endeavor  to  obtain 
the  consent  of  the  creditors  to  an  abatement  in  the  rate 
of  interest.''     (B.  p.  21.) 

The  act,  to  effectuate  its  purpose,  divides  the  outstanding  indebted- 
ness of  the  state  into  two  classes,  as  follows : 

"Class  I.,  which  shall  be  taken  to  include  all  tax- 
receivable  coupon  bonds,  and  all  registered  bonds  and 
fractional  certificates  which  are  convertible  under  the 
act  approved  March  thirtieth,  eighteen  hundred  and 
seventy-one,  into  such  tax-receivable  coupon  bonds. 

"Class  II.,  which  shall  be  taken  to  include  all  bonds 
funded  under  the  act  approved  March  thirtieth,  eighteen 
hundred  and  seventy-one.  as  amended  by  the  act 
approved  March  seventh,  eighteen  hundred  and  seventy- 
two;  and  also  two-thirds  of  the  face  value,  with  two- 
thirds  of  the  unpaid  accrued  interest  up  to  the  first  of 
July,  eighteen  hundred  and  seventy-one,  on  all  unfunded 
bonds,  including  sterling  bonds."     (E.,  p.  22.) 

It  will  be  seen  that  this  act  deals  with  the  entire  debt,  both  that 
funded  under  the  act  of  1871  and  that  not  so  funded,  and  of  that  "so 
unfunded  this  new  act  provides  for  the  funding  of  two-thirds  of  it  at 
its  face  value  with  two-thirds  of  its  unpaid  accrued  interest. 

The  act  is  made  effectual  upon  the  following  condition,  provided 
in  the  act  as  part  of  section  5  thereof: 

"If  on  or  before  the  first  day  of  May,  eighteen  hun- 
•dred  and  seventy-nine,  the  council  of  foreign  bond- 
holders and  the  funding  association  of  the  United 
States  of  America  aforesaid,  shall  file  with  the  governor 
their  assent  to  and  acceptance  of  the  terms  of  this  act, 
the  same  shall  be  taken  to  be  a  contract  between  the 
state  and  the  said  corporations,  and  the  governor  shall 
forthwith  provide  for  the  preparation  of  the  bonds 
provided  for  by  this  act.*'     (B..  p.  23.) 
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The  act  also  provides  for  the  funding  of  the  entire  debt,  on  the 
basis  of  two-thirds  thereof  assumed  by  Virginia,  and  gives,  in  effect, 
an  indefinite  period  for  such  purpose  (E.,  p.  23.) 

Provision  is  made  by  section  6  of  this  act  for  the  cancellation  of  the 
bonds  surrendered  under  it  (E.,  pp.  23,  24),  and  section  7  thereof 
provides  as  follows : 

''The  owners  of  all  classes  of  bonds  mentioned  in  this 
act,  who  shall  exchange  their  securities  for  the  bonds 
created  under  this  act  and  who  shall  not  have  yet 
received  certificates  representing  the  remaining  one 
third  of  their  principal  and  interest,  due  and  payable  by 
the  state  of  West  Virginia,  shall  receive  certificates  of 
a  like  character  to  those  issued  under  the  act  of  March 
thirtieth,  eighteen  hundred  and  seventy  one,  when  they 
make  such  exchange;  and  the  state  of  Virginia  will 
negotiate  or  aid  the  creditors  holding  all  of  such  certifi- 
cates issued  under  this  act,  or  previous  acts,  in 
negotiating  with  the  state  of  West  Virginia  for  an 
amicable  settlement  of  tht  claims  of  such  creditors 
against  the  state  of  West  Virginia.  The  acceptance 
of  the  said  certificates  for  West  Virginia's  one-third, 
issued  under  this  act,  shall  be  taken  and  held  as  a  full 
and  absolute  release  of  the  state  of  Virginia  from  all 
liability  on  account  of  said  certificates."     (E.,  p.  24. 

The  act  provides  in  section  8  thereof  for  the  payment  of  interest 
on  the  bonds  issued  thereunder  (E.,  p.  24).  The  act  also  provides 
for  a  sinking  fund  to  pay  the  principal  of  the  bonds  (section  9;  E., 
pp.  24,  25).  It  repeals  all  acts  inconsistent  with  it,  and  therefore 
repeals  the  act  of  1871  and  the  acts  amendatory  thereof.  The  rate 
of  interest  under  the  act  of  1871  was  six  per  cent,  per  annum  (E., 
p.  18) ;  while  under  this  act  the  annual  rate  was  three  per  cent  for 
ten  years,  four  per  cent  for  twenty  years,  and  five  per  cent  for  ten 
years  (E.,  pp.  21,  22). 

Act  of  1882. 

The  following  is  the  title  of  the  act  of  1882 : 

"An  act  to  ascertain  and  declare  Virginia's  equitable 
share  of  the  debt  created  before  ami   actually  existing 
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at  the  time  of  the  pari  it  Ion  of  her  (ijerrieory  and 
resources,  and  to  provide  for  the  issuance  of  bonds 
covering'  the  same,  and  the  regular  and  prompt  payment 
of  interest  thereon."     (E.,  p.  26.) 

To  this  act  there  is  this  preamble : 

'"Whereas  to  the  end  which  this  act  comprehends, 
a  full  statement  of  the  debt  is  essential;  and  whereas 
the  following  has  been  carefully  made  up  from  the 
records  of  the  second  auditor's  office  of  the  state,  it  is 
confidently  submitted  as  presenting  a  true  state  of  the 
account  between  the  state  and  her  creditors — the 
account  is  as  follows."     (E.  p.  26.) 

Then  follows  a  full  statement  of  the  account  of  the  debt  as  between 
Virginia  and  the  holders  thereof. 

On  January  1,  1861,  there  were  three  classes  of  this  debt: 

Sterling,  bearing  5  per  cent  interest.  .  .  $  1,973,000.00 
Dollar,  bearing  6  per  cent  interest.  .  .  .  29,533,582.90 
Guaranteed,  bearing  6  per  cent  interest  294,130.00 

Total $31,800,612.90 

Interest  on  this  debt : 

Past  due  and  uncalled  for   $    101,023.63 

Maturing  at  this  date,  January  1,  1861        944,156.38 

Total $1,045,180.01 

Then  follows  a  statement  of  the  debt  as  of  July  1,  1863,  amount- 
ing to  $33,141,212.12.  This  is  followed  by  a  statement  of  accrued 
interest  to  July  1,  1863,  amounting  to  $5,954,716.08.  Of  this  total 
principal  as  of  July  1,  1863,  Virginia  assumes  two-thirds  as  her 
"equitable  portion,"  which  is  $22,094,141.96.  Of  this  total  amount  of 
interest  Virginia  assumes  two-thirds,  which  is  $3,969,810.72;  an 
aggregate  of  principal  and  interest  of  $26,063,952.38. 

Virginia  continues  this  statement  in  detail  to  July  1,  1882,  crediting 
herself  and  charging  to  her  creditors  all  payments  made  by  her  on 
account  of  said  debt  from  January  1,  1861,  to  July  1,  1882,  making 
an  aggregate  balance  of  $21,035,377.15,  principal  and  interest,  and 
inclusive  of  $1,428,245.25  held  by  the  literary  fund  of  the  state  and 
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$602,016.90  as  interest  on  such  fund  (R.,  pp.  27-32).  This  total  sum 
of  $21,035,377.15  represents  two-thirds  of  the  debt,  principal  and 
interest,  as  of  July  1,  1882,  after  deducting  everything  ever  paid  by 
Virginia  on  account  of  said  debt  during  the  period  between  January 
1,  1861,  and  July  1,  1882 — a  period  of  twenty-one  and  one-half  years. 

The  act  then  continues  with  an  extended  recital  classifying  this 
debt,  stating  her  intention  to  provide  a  uniform  rate  of  interest, 
treating  the  said  sum  of  $21,035,377.15  as, 

"the  amount  of  Virginia's  equitable  share  of  the  debt     ■ 
of  the  old  and  entire  state,  as  the  same  is  ascertained 
and  now  formally  declared  by  the  foregoing  account" 
(R.,  pp.  33,  34.)* 

Then  follows  sections  1,  2  3  and  4  of  the  act,  authorizing  the 
issuance  of  new  bonds  for  said  debt,  prescribing  the  form  of  the  bond, 
fixing  therein  the  rate  of  interest  at  three  per  cent  per  annum,  and  the 
form  of  the  coupon  to  accompany  the  bond  (R.,  pp.  34,  35).  Section  5 
of  the  act  prescribes  the  denomination  of  the  bonds  to  be  issued  in 
exchange  for  the  outstanding  indebtedness  of  the  state  as  enumerated 
in  the  act  for  "her  equitable  share"  (which  the  act  fixes  as  we  have 
seen  at  two-thirds  of  the  original  debt  after  deducting  therefrom  all 
money  paid  by  her  on  account  thereof)  of  each  class  as  shown  in  the 
recital  to  the  act  (R.,  p.  33),  extending  from  A  to  F  inclusive.  For 
her  equitable  share  of  class  A  she  refunds  at  53  per  cent;  class  B  at 
60  per  cent;  class  C  at  69  per  cent;  class  D  at  80  per  cent;  class 
E  at  69  per  cent;  class  F  at  63  per  cent,     (R,,  pp.  35,  36.) 

Section  6  of  this  act  of  1882  provides  as  follows: 

"For  all  balance  of  such  indebtedness,  constituting 
West  Virginia's  share  of  the  old  debt,  principal  and 
interest,  in  the  settlement  of  Virginia's  equitable  share 
as  aforesaid,  the  said  board  of  sinking  fund  commis- 
sioners shall  issue  a  certificate  as  follows : 
N"o 

"The   commonwealth   of  Virginia   has  this   day   dis- 
charged her  equitable  share  of  the  (registered  or  coupon, 

as  the  case  may  be)  bond  for dollars,  held  by 

,  dated  the   day  of 

and  numbered   to  bo  accounted  for  bv  the  State 
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of  West  Virginia,  without  recourse  upon  this  common- 
wealth. 

"Done  at  the  capitol  of  the  State  of  Virginia,  this 
day  of eighteen 

Second   Auditor. 

Treasurer." 

(K.,  p.  36.) 

It  is  prescribed  in  section  8  of  this  act: 

"All  the  bonds  and  certificates  of  debt  and  evidences 
of  past  due  and  unpaid  interest  taken  in  under  the 
provisions  of  this  act,  shall  he  canceled  by  the  Treasurer 
in  the  presence  of  the  board  of  commissioners  of  the 
sinking  fund  as  the  same  are  required,  and  by  the  treas- 
urer the  same  sliall  he  carefully  preserved  until  such 
time  as  the  general  assembly  may  otherwise  direct.  A 
schedule  of  the  honds.  certificates  and  other  evidences 
of  debt  so  cancelled  from  time  to  time  shall  he  certified 
h\  said  hoard  and  filed  with  the  treasurer  for  preserva- 
tion.*"    (JR.,  p.  :5( . ) 

The  act,  in  section  11,  provides  for  a  sinking  fund  (R.,  p.  37),  in 
section  13  for  the  payment  of  interest  on  the  bonds  issued  under  the 
act  (R.,  p.  38),  and  section  15  declares: 

"That  from  and  after  the  passage  of  this  act,  no 
bonds,  certificates  or  other  evidences  of  indebtedness, 
shall  be  issued  for  any  portion  of  the  debt  of  this  state, 
nor  shall  any  interest  be  paid  upon  any  part  or  portion 
of  said  debt,  except  as  hereinbefore  provided." 

Act  of  1892. 

While  the  act  of  1882  contemplated  and  provided  for  the  funding 
of  all  the  said  debt  assumed  by  Virginia  and  her  release  from  the 
balance  thereof,  in  March,  1890,  as  appears  from  a  recital  in  this 
act  of  1892  (R.,  p.  38),  it  had  not  all  been  funded  by  said  act  of 
1882;  so  that  in  March,  1890,  a  commission  was  appointed  on  the 
part  of  Virginia,  to  receive  propositions  for  funding  the  debt  of  the 
Commonwealth  not  funded  under  the  act  of  1882,  known  as  the 
"Riddleberger  bill''  (R.,  p.  38). 
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This  act  recites  as  a  fact  that, 

"said  Virginia  debt  commission  has  submitted  a  report 
to  the  general  assembly,  wherein  it  appears  that  under 
a  certain  agreement,  dated  May  twelfth,  eighteen  hun- 
dred and  ninety,  lodged  with  the  Central  Trust  Com- 
pany of  Xew  York,  Frederick  P.  Olcott,  William  L. 
Bull,  Henry  Budge,  Charles  D.  Dickey,  Junior,  Hugh 
B.  Garden  and  John  Gill,  constituting  a  committee  for 
certain  of  the  creditors  of  Virginia,  called  the  'Bond- 
holders' committee'  have  proposed  to  said  commission 
to  surrender  to  the  state  in  bulk  not  less  than  twenty- 
three  million  of  dollars  of  the  public  debt,  unfunded 
under  said  act  approved  February  fourteenth,  eighteen 
hundred  and  eighty-two,  in  exchange  for  an  issue  of  new 
bonds,  as  hereinafter  specified,  the  same  to  be  appor- 
tioned between  the  several  classes  of  creditors  by  a 
tribunal  which  the  said  creditors  have  themselves 
appointed;  and  that,  in  pursuance  of  said  proposal  an 
agreement  has  been  entered  into  unanimously  between 
the  said  commission  and  the  said  bondholders'  com- 
mittee, subject  to  approval  by  the  general  assembly, 
whereby  in  exchange  for  the  said  unsettled  obligations 
of  the  state  held  by  the  public,  which  were  issued  prior 
to  February  fourteenth,  eighteen  hundred  and  eighty- 
two  (exclusive  of  evidences  of  debt  held  by  the  public 
institutions  of  the  commonwealth  pursuant  to  law  and 
by  the  United  States)  together  with  the  interesl 
thereon  to  July  first,  eighteen  hundred  and  ninety  one, 
inclusive,  aggregating  about  twenty-eight  million  of 
dollars,  there  shall  be  issued  nineteen  million  of  dol- 
lars of  new  bonds,  dated  duly  first,  eighteen  hundred 
and  ninety-one.  ami  maturing  one  hundred  years  from 
said  date  with  interest  thereon  at  the  rate  of  two  per 
centum  per  annum  for  ten  years  from  said  first  day  of 
July,  eighteen  hundred  and  ninety-one,  and  three 
per  centum  per  annum  for  ninety  years  thereafter  to 
the  date  of  maturity,  said  interest  to  lie  payable  semi- 
annually, of  which  aggregate  debt  of  about  twenty- 
eight  million  of  dollars  the  said  bondholders  committee 
represenl  thai  they  now  hold  and  agree  to  surrender  not 
less  than  twenty-three  million  of  dollars:  and 
"Whereas  said  report  and  agreement  contemplate  the 
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surrender  of  the  obligations  held  by  the  bondholders' 
committee  as  an  entirety,  and  do  not  contemplate  an 
apportionment  by  the  general  assembly  between  the 
various  classes  of  creditors  so  represented  by  said  bond- 
holders' committee,  the  same  having  been  committed  to 
a  distributing  tribunal,  as  hereinbefore  recited;  and 

"Whereas  it  is  the  desire  and  intention  of  the  general 
assembly  that  a  settlement  of  all  the  other  outstanding 
obligations  of  the  state  (except  those  issued  under  the 
act  of  February  fourteenth,  eighteen  hundred  and  eighty 
two,  the  evidences  of  debt  held  by  the  public  institu- 
tions of  the  state  in  pursuance  of  law  and  by  the  United 
States)  as  well  as  those  controlled  by  the  bondholders' 
committee,  as  aforesaid,  shall  be  made  under  the  provi- 
sions of  this  act."     (E.,  pp.  38,  39.) 

This  act  provides  in  the  first  section,  that  the  sinking  fund  com- 
missioners do  issue  nineteen  million  of  dollars  in  bonds  in  lieu  of  the 
twenty-eight  million  dollars  outstanding  not  funded  under  the  act 
of  1882  (R.,  p.  39;  in  the  second  section,  the  date  of  the  bonds, 
when  payable,  the  rate  of  interest  (two  per  cent  for  the  first  ten 
years  and  three  per  cent  for  the  remaining  ninety  years),  and  for  the 
redemption  of  the  bonds  (R.,  pp.  39,  40).  The  third  section  pre- 
scribes the  form  of  the  bond,  and  the  fourth  the  form  of  the  coupon 
(Pi.,  pp.  40,  41).  Section  5  is  divided  into  paragraphs,  the  first  of 
which  prescribes  the  denominations  of  the  bonds.  The  other  para- 
graphs are  designated  by  capital  letters  from  A  to  E  inclusively  (R., 
pp.  41-43).  Paragraph  C  provides  that  after  the  presentation  of  not 
less  than  twenty-three  million  dollars : 

"after  deducting  one-third  of  the  principal  and  interest 
of  such  obligations  as  were  issued  prior  to  the  thirtieth 
day  of  March,  eighteen  hundred  and  seventy  one,  and 
also  deducting  one-third  of  the  principal  and  interest 
of  such  obligations  as  were  issued  under  the  act 
approved  the  thirtieth  day  of  March,  eighteen  hun- 
dred and  seventy-one,  as  do  include  West  Virginia's 
proportion,  said  bondholders'  committee  may  at  any 
time  on  or  prior  to  the  thirtieth  day  of  June,  eighteen 
hundred  and  ninety-two,  present  the  same  in  bulk  to 
said  commissioners  for  surrender  and  exchange  as 
herein  provided."     (R.,  p.  42.) 
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Paragraph  D  provides  that : 

"The  said  new  bonds  shall  be  issued  to  said  bond- 
holders' committee  by  the  said  commissioners  in  the 
following-  proj)ortion,  to-wit:  nineteen  thousand  dol- 
lars of  the  new  bonds  to  be  created  under  this  act 
shall  be  issued  for  every  twenty-eight  thousand  of  old 
outstanding  obligations  (principal  and  interest  to  July 
first,  eighteen  hundred  and  ninety-one),  as  aforesaid, 
surrendered  by  said  bondholders'  committee  to  the  said 
commissioners,  after  the  deductions  provided  for  in 
paragraph  C  of  this  section ;  and  a  proportionate 
amount  of  said  new  bonds  shall  be  issued  for  smaller 
sums  of  said  outstanding  obligations  so  surrendered, 
provided  that  no  certificates  issued  on  account  of  the 
proportion  of  West  Virginia  of  the  obligations  of  the 
states  shall  be  funded  under  this  act.''  (E.,  p.  43.) 

After  thus  carefully  providing  for  a  refunding  of  that  part  of  the 
debt  not  funded  under  the  act  of  1882,  section  6  of  said  act  of  1893 
provides  as  follows : 

"For  all  balances  of  the  indebtedness,  constituting 
West  Virginia's  share  of  the  old  debt,  principal  and 
interest  in  the  settlement  of  Virginia's  equitable  share 
of  the  bonds  authorized  to  be  exchanged  under  this  act. 
the  said  share  having  been  heretofore  determined  by  the 
Commonwealth  of  Virginia,  the  said  commissioners 
shall  issue  certificates  substatially  in  the  following 
form,  viz. : 

"No '.  ..     The  Commonwealth  of  Virginia  has 

this  day   discharged   her  equitable   share  of   the    (reg- 
istered or  coupon,  as  the  case  may  be)  bond  for 

dollars,  dated   day  of   and  No. 

,  leaving  a  balance  of dollars  with 

interest  from   ,  to  be  accounted  for  to 

the  holder  of  the  certificate  by  the  state  of  West  Vir- 
ginia, without  recourse  upon  this  commonwealth. 

"Done  at  the  capitol  of  the  State  of  Virginia,  this 

day  of eighteen  hundred 

and  ninety-two. 

Second  Auditor. 

Treasurer." 

(E,,  pp.  43,  44.) 
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Section  9  of  this  act  provides  that : 

"All  the  bonds  and  certificates  of  debt,  and  evidences 
of  past  due  and  unpaid  interest,  taken  in  under  the 
provisions  of  this  act,  shall  be  canceled  by  the  treas- 
ure]- in  the  presence  of  the  commissioners  of  the  sink- 
ing fund,  or  a  majority  thereof,  as  the  same  are 
acquired,  and  by  liim  carefully  preserved,  subject  to 
disposition  by  the  general  assembly,  a  schedule  of  the 
bonds,  certificates,  and  other  evidences  of  debt  so  can- 
celed shall  be  certified  by  said  commissioners  and  filed 
by  the  treasurer  for  preservation."     (J!.,  p.  45.) 

Section  10  of  this  act  provides  for  a  sinking  fund  for  the  payment 
of  the  bonds  issued  under  this  and  the  act  of  1882,  and  for  their 
cancellation,  and  it  also  provides  for  the  cancellation  of  all  bonds 
issued  under  the  act  of  1882  and  held  by  the  commissioners  of  the 
sinking  fund  at  the  time  said  act  of  1892  was  approved, 

"as  soon  as  at  least  fifteen  million  of  dollars  of  new 
bonds  shall  have  been  issued  and  delivered  pursuant  to 
the  provisions  of  this  act.''     (1J.,  p.  46.) 

The  thirteenth  section  of  said  act  of  1892  provides  for  the  payment 
of  the  interest  on  the  bonds  issued  under  it,  as  the  same  shall  become 
due  and  payable  (B.,  p.  46).  Section  16  repeals  the  act  of  1882,  and 
all  other  acts  amendatory  thereof  (B.,  pp.  46,  47). 

It  will  be  perceived  that  the  act  of  1871  was  repealed  by  the  act  of 
1879,  as  the  two  acts  were  inconsistent  with  each  other,  if  not  expressly 
repealed  by  the  repeal  therein  of  the  act  of  1878,  as  it  was  in  substance 
an  amendment  and  re-enactment  of  the  act  of  1871  (B.,  p.  26)  ;  and 
the  act  of  1882  repealed  the  acts  of  1879  by  implication,  as  it  treated 
the  adjustment  and  settlement  of  the  debt,  so  far  as  the  liability 
thereon  of  Virginia  is  concerned,  as  an  entirety.  That  such  repeal 
was  so  effected  by  the  act  of  1882,  we  submit  the  following  authorities : 

In  Grant  v.  Railroad  Co.,  66  W.  Ya.  175,  this  subject  of  the  repeal 
of  a  statute  by  implication,  where  a  subsequent  statute  deals  with  the 
subject  as  an  entirety,  is  fully  considered  and  the  authorities  cited. 
The  opinion  in  that  case  deals  with  the  repeal  of  a  statute  by  implica- 
tion, resultant  upon  the  enactment  of  a  subsequent  act  dealing  with 
the  subject  as  an  entirety.     The  court  said : 


42  Virginia  v.  West  Virginia. 

"The  principle  applied  here  has  been  stated  by  the 
Supreme  Court  of  the  United  States  in  the  following 
terms :  Where  the  later  of  the  two  acts  covers  the  whole 
subject  matter  of  the  earlier  one,  not  purporting  to 
amend  it,  and  plainly  shows  that  it  was  intended  to  be  a 
substitute  for  the  earlier  act,  such  later  act  will  operate 
as  a  repeal  of  the  earlier  one,  though  the  two  are  not 
repugnant.  District  of  Columbia  v.  Hutton,  143  U.  S. 
18.  This  Court  in  Herron  v.  Carson.  26  W.  Va.  62,. 
has  stated  it  in  these  terms :  'A  subsequent  statute 
revising  the  whole  subject  matter  of  a  former  one  and 
evidently  intended  as  a  substitute  for  it,  though  it  con- 
tains no  express  words  to  that  effect,  must,  on  principles 
oi  law  as  well  as  in  reason  and  common  sense,  operate 
a  repeal  of  the  former  law ;  it  has  been  applied  by  this 
Court  in  other  cases.  State  v.  Harden,  62  W.  Va.  313 ; 
State  v.  Mines,  38  W.  Va.  125.  Scores  of  additional 
cases  of  the  same  class  could  be  enumerated.  See 
United  States  v.  Claflin,  97  IT.  S.  546;  EcUoff  v.  Dis- 
trict of  Columbia,  135  U.  S.  240;  Morris  v.  Crocker, 
13  How.  (IT.  S.)  429;  Mitchell  v.  Brown  1  Ell.  & 
Ell.  267;  Parry  v.  Croydon  Gas  Co..  15  C.  B.  (X.  S.) 
568;  Heckman  v.  Pinclcney,  81  X.  Y.  211;  United 
States  v.  Ti/neu.  11  Wall.  88:  Commonwealth  v. 
Killiher,  12  Allen  (Mass.)  480;  State  v.  Campbell.  II 
Wis.  529.  Under  this  rule  the  implication  does  not 
rest  on  inconsistency  or  repugnancy,  in  the  restricted 
sense  in  which  these  terms  are  generally  used.  It  arises 
as  a  matter  of  legislative  intention,  disclosed  by  the 
character  of  the  act,  its  title  or  preamble,  and  subject 
matter,  and  inconsistency,  so  far  as  it  may  be  deemed 
T<>  enter  into  the  inquiry,  is  of  a  broader  kind,  namely, 
inconsistency  between  the  old  law  and  the  legislative 
intent  shown  by  the  new.  It  is  not  inconsistency  or 
repugnancy  between  words,  phrases  or  clauses,  con- 
sidered as  such,  but  inconsistency  between  the  acts  con- 
sidered as  entireties.'" 

The  act  of  L892  refunded  every  part  of  the  debt  created  by  Vir- 
ginia prior  to  January  1,  1861,  except  the  one-third  thereof  which 
she  claims  is  West  Virginia's  proportion;  and,  as  to  such  unassumed 
and  unfunded  part,  the  act  remits  the  holders  thereof  to  West  Virginia 
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without  recourse  upon  the  Commonwealth  of  Virginia.  The  holders 
of  the  part  of  the  debt  assumed  by  Virginia  assented  to  its  settle- 
ment under  the  acts  of  1882  and  1892,  in  the  manner  therein  pre- 
scribed. Of  this  the  exhibits  filed  with  the  bill  and  made  a  part  thereof 
afford  full  proof. 

The  Status  of  Virginia  as   to  Her  Unfunded  Debt  by  Virtue  of 

the  Provisions  of  Her  Four  Legislative  Acts  of 

1871,  1879,  1882  and  1892 

Virginia,  in  her  act  of  1871,  declaring  its  object  and  clearly  express- 
ive of  its  purpose,  says : 

"Now,  therefore,  to  enable  the  State  of  West  Vir- 
ginia to  settle  her  proportion  of  said  debt  with  the 
holders  thereof,  and  to  prevent  any  complications  or 
difficulties  which  might  be  interposed  to  any  other 
matter  of  settlement,  and  for  the  purpose  of  promptly 
restoring  the  credit  of  Virginia  by  providing  for  the 
prompt  and  certain  payment  of  the  interest  upon  her 
proportion  of  said  debt  as  the  same  shall  become  due. 
therefore. 

"1.     Be  it  enacted,"  etc.     (E.,  p.  18.) 

Section  3  then  provides  for  the  issuance  of  certificates  for  the 
unfunded  part  of  the  said  debt,  alleged  by  Virginia  to  be  West  Vir- 
ginia's proportion  thereof,  providing  that. 

"payment"  (of  such  unfunded  debt)  "will  be  provided 
for  in  accordance  with  such  settlement  as  shall  here- 
after he  had  between  the  States  of  Virginia  and  West 
Virginia  in  regard  to  the  public  debt  of  the  State  of 
Virginia  at  the  time  of  its  dismemberment"  (E.,  p.  19). 

Thus.  Virginia  settled  with  her  creditors  for  two-thirds  of  the  debt, 
funded  in  new  bonds  drawing  six  per  cent  interest,  with  the  under- 
standing that  the  bonds  unfunded  and  canceled,  surendered  to  Vir- 
ginia, represented  by  the  certificates  delivered  to  the  owners,  should 
be  held  by  Virginia  in  trust,  to  he  paid  in  accordance  with- a  sfttle- 
ment  to  be  made  at  some  future  time  with  West  Virginia.  It  will  be 
seen  that  Virginia  conditionally  promises  to  pay  the  unfunded  part 
of  the  debt  under  the  act  of  1871,  dependent  upon  the  contingency  of  a 
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subsequent  settlement  with  West  Virginia;  payment  to  be  in  accord- 
ance with  such  settlement,  and  no  interest  is  payable  on  any  part  of 
the  debt  not  funded  under  the  act. 

It  will  be  observed  that  this  act  treats  the  two-thirds  which  Virginia 
assumes  as  her  proportion  of  said  debt.  All  the  creditors  accepting 
the  provisions  of  this  act  thereby  assented  to  this  as  her  portion  to  be 
assumed  and  paid  by  her,  and  the  residue  as  AVest  Virginia's  propor- 
tion, as  stated  in  the  act,  and  with  which  Virginia  was  only  connected 
or  in  which  she  was  only  interested  under  a  conditional  promise. 

The  act  of  1879  repealed  all  acts  inconsistent  therewith  and  also  the 
act  of  March  14.  1878  (!>.,  p.  26),  and  provided  again  for  the  funding 
of  the  debt,  as  of  the  date  of  January  1,  1879,  the  principal  payable 
forty  years  thereafter,  bearing  interest  annually  at  the  rate  of  three  per 
cent  for  ten  years,  four  per  cent  for  twenty  years,  and  five  per  cent 
for  ten  years,  payable  in  the  cities  of  Richmond,  Xew  York  and 
London,  as  provided  in  the  bonds  issued  thereunder  (E.,  pp.  20,  21). 

This  act  of  1879  provided  that  upon  the  filing  with  the  governor  of 
the  assent  of  the  representatives  of  the  holders  of  the  debt  to  an  accept- 
ance of  the  terms  of  this  act,  such  acceptance  should  create  a  contract 
netween  the  Commonwealth  and  said  corporations — that  is,  the  foreign 
bondholders'  and  funding  associations,  treated  as  corporations,  repre- 
senting the  holders  of  the  debt.  This  assent  was  accordingly  filed. 
Therefore  this  act  of  1879  created  a  new  and  different  contract  as  to 
the  entire  debt  from  that  which  existed  between  the  Commonwealth 
and  the  holders  of  the  debt  under  the  act  of  1871.  The  characteristics 
or  distinguishing  features  of  this  contract  so  created  by  the  act  of 
1879  were: 

First,  that  the  state  of  Virginia  would  negotiate,  or  aid  the  creditors 
holding  all  certificates  issued  under  the  act  of  1879  or  previous  acts 
in  negotiating  with  the  state  of  West  Virginia  for  an  amicable  settle- 
ment of  the  claims  of  such  creditors  against  the  state  of  West  Virginia, 
thus  relieving  her  from  her  conditional  liability  created  as  to  the 
nn funded  bonds  under  the  act  of  1871. 

Second,  the  acceptance  of  certificates  under  this  act  of  is;;)  for  West 
Virginia's  alleged  one-third  was  taken  and  held  as  a  just  and  absolute 
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release  of  the  Commonwealth  of  Virginia  from  all  liability  on  account 
of  said  certificates. 

Thus  it  is  seen  that  Virginia  was  expressly  released  from  all  liability 
as  to  the  certificates  issued  under  the  act  of  1879  ;  and  as  to  the  certifi- 
cates issued  under  the  act  of  1871  there  was  substituted  for  her  condi- 
tional liability  a  promise  on  her  part  either  to  negotiate  herself  directly 
with  West  Virginia  or  to  aid  the  creditors  holding  the  certificates  issued 
under  both  acts  of  L871  and  1870  in  negotiating  with  West  Virginia 
for  an  amicable  settlement  of  West  Virginia's  alleged  one-third  of 
said  debt,  being  the  unfunded  portion  thereof  not  assumed  by  Vir- 
ginia under  said  act. 

It  appears  that  there  had  been  issued  on  December  14,  1904, 
$12,910,555.89,  of  which  $10,639,776.42  were  issued  under  the  act  of 
1871.  So  that  Virginia  was  released  by  the  very  words  of  the  act  of 
1879  of  more  than  $2,000,000  of  the  unfunded  debt,  and  released  of  the 
residue  (amounting  to  more  than  $10,000,000)  by  the  acceptance  of 
the  terms  of  the  act  by  the  representatives  of  the  holders  of  all  the 
debt. 

Third,  another  characteristic  of  the  new  contract  made  by  Virginia 
with  the  holders  of  the  debt  under  the  act  of  1879  was  the  very  large 
reduction  of  the  interest  from  that  provided  under  the  act  of  1871. 

By  the  act  of  1882  Virginia  makes  the  statement  of  her  entire  debt 
as  existing  before  and  on  January  1,  1861 ;  and  upon  the  basis  of  this 
statement  she  makes  an  entirely  new  contract  with  reference  to  the 
entire  debt.  This  act,  thus  forming  a  new  contract,  is  assented  to  by 
her  creditors.  The  characteristic  changes  made  under  this  new  act  are : 

First,  a  scaling  of  the  debt  whereby  she  pays  a  certain  percentage  of 
each  class  of  bonds   (E.,  pp.  35,  36). 

Second,  by  this  she  effects  a  large  reduction  in  the  amount  of  the 
two-thirds  of  the  debt  which  she  had  theretofore  assumed  under  the 
acts  of  1871  and  1879,  and  secures  more  favorable  terms  of  interest 
and  changes  the  place  of  the  payment  of  the  interest,  the  rate  of 
interest  by  this  act  being  fixed  at  three  per  cent  and  the  place  of 
payment  at  Richmond,  Virginia  (R.,  pp.  34,  35). 

After  thus  fixing  the  basis  of  her  liability  upon  the  scaling  of  the 
debt  at  the  rate  designated  in  the  act,  the  act  then  arbitrarily  prescribes 
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that  "for  all  balances  of  such  debt,  constituting  West  Virginia's  share 
■of  the  old  debt,"  a  certificate  shall  be  issued  to  be  accounted  for  by  the 
state  of  West  Virginia  without  recourse  upon  Virginia  (B.,  p.  36). 
Virginia  thus  arrogated  to  herself  the  right  to  fix  the  amount  to  be 
paid  by  West  Virginia  without  West  Virginia's  consent  and  without 
legal  authority. 

It  will  be  observed  that  by  this  act  it  is  not  the  certificates  issued 
under  it,  if  any  were  issued,  as  to  which  Virginia  is  released, 
but  she  is  released  by  the  terms  of  the  act  "for  all  balances  of  such 
indebtedness,  constituting  West  Virginia's  share  of  the  old  debt." 
This  act  provides,  as  we  have  seen,  for  the  surrender  of  all  bonds 
■ever  issued  by  Virginia,  whether  prior  to  1861  or  subsequent 
thereto,  and  for  their  cancellation.  This  act  of  1882  by  its  very 
terms  necessarily  repealed  all  previous  acts  of  Virginia  relating  to 
the  public  debt,  and  creates  an  entirely  new  contract  between  her  and 
her  creditors  with  reference  thereto.  It  is  true  that  the  creditors 
did  not  bring  in  the  certificates  and  surrender  them  which  had  been 
issued  to  them  under  the  acts  of  187 1  and  1879,  for  the  reason  that 
these  certificates  represented  definitely  the  unfunded  portion  of  the 
•entire  debt,  the  very  part  that  Virginia  declines  to  assume  under  the 
act  of  1882,  and  for  which  she  provides  that  certificates  shall  be  issued 
without  recourse  upon  her,  and  for  the  very  substantial  reason  that 
these  certificates  only  represented  that  part  of  the  debt  from  which 
Virginia  had  been  released  by  the  concurrent  acts  of  herself  and  the 
holders  of  these  certificates;  and  they  accurately  represented  the  part 
of  the  debt  which  Virginia  declined  to  assume,  and  specifically  desig- 
nated the  bonds  for  which  the  certificates  were  given,  being  the  bonds 
of  the  old  debt  existing  prior  to  and  on  January  1,  1861.  Wherefore, 
then,  bring  in  the  old  certificates  and  take  new  ones?  To  do  so 
would  not  affect  the  relationship  of  the  holders  with  reference  to  the 
unfunded  debt,  nor  would  it  affect  the  liability  of  Virginia,  because 
she  had  already  exonerated  herself,  as  we  have  seen,  from  even  a  con- 
ditional liability  by  virtue  of  the  act  of  1879  for  any  portion  of  the 
debt  which  these  certificates  represented.  Therefore  the  certificates 
which  these  holders  already  possessed,  issued  under  the  acts  of  1 871  and 
1879,  were  retained  by  them  as  an  evidence  of  that  part  of  the  debt 
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as  to  which  Virginia  had  been  released  and  as  to  which,  under  the  act 
of  1882,  as  well  as  the  act  of  1879,  they  were  to  look  to  West  Virginia 
for  payment. 

The  act  of  1892  was  designed  to  fund  all  that  part  of  the  debt 
which  Virginia  had  assumed  that  had  not  been  funded  under  the  act 
of  1882.  The  debt  not  funded  under  the  act  of  1882,  then  amounted 
to  about  $28,000,000,  as  we  have  seen.  This  act  was  passed  in  the 
light  of  the  agreement  between  the  representatives  of  the  holders  of 
this  debt  and  the  Virginia  debt  commission  created  two  years  prior  to 
this  act,  and  they  proposed  to  surrender  the  said  $28,000,000  not 
funded  under  the  said  act  of  1882,  Tor  new  bonds  to  be  issued  under  the 
act  of  1892,  amounting  to  $19,000,000.  So,  under  said  act  of  1892, 
the  $28,000,000  in  bonds  made  for  all  principal  and  interest  were  sur- 
rendered to  Virginia  and  canceled,  and  in  lieu  thereof  new  bonds 
amounting  to  $19,000,000  were  issued,  as  we  have  already  seen;  and 
the  act  expressly  provides  for  the  cancellation  of  all  bonds  of  the  state 
issued  under  the  act  of  1882,  then  held  by  the  commissioners  of  the 
sinking  fund,  "as  soon  as  at  least  $15,000,000  of  new  bonds  shall  have 
been  issued  and  delivered  pursuant  to  the  provisions  of  this  act" — 
meaning  the  act  of  1892  (R.,  pp.  45,  46). 

Thus  we  perceive  that,  by  the  very  language  of  the  act  of  1892, 
which  is  filed  as  exhibit  number  4  with  plaintiff's  bill,  Virginia 
effected  a  complete  settlement  as  to  that  part  of  the  debt  which  she 
assumed,  and  that  all  bonds  issued  prior  to  1892  were  canceled,  and  a 
complete  settlement  of  the  debt  as  to  her  liability  thereon  effected  by 
this  act. 

And  the  act  then  provides : 

"for  all  balances  of  the  indebtedness,  constituting  West 
Virginia's  share  of  the  old  debt,  principal  and  interest," 

a  certificate  shall  be  issued,  the  act  prescribing  that  the  amount  of  the 
old  debt  represented  by  such  certificate 

"is  to  be  accounted  for  to  the  holders  of  this  certificate 
by  the  state  of  West  Virginia  without  recourse  upon 
the  commonwealth."    (R.,  pp.  43,  41.) 

Neither  the  act  of  1882  nor  the  act  of  1892  restricts  the  certificates 
to  be  issued  to  any  part  of  the  unfunded  debt,  but  the  act  applies  such 
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certificates  to  all  balances  of  the  old  debt,  constituting  West  Virginia's 
alleged  share  thereof.  The  acts  of  1871  and  of  1879  restricted  the 
certificates  to  those  issued  under  the  act. 

Can  there  be  any  donbt  now  that  said  act  of  1892  constituted  a 
final  settlement  between  Virginia  and  the  holders  of  the  debt  as  to  the 
part  which  it  was  agreed  Virginia  should  assume,  and  operated  to 
release  her  from  all  liability  whatsoever  upon  "all  balances"  not 
funded  under  said  act  ?  Indeed,  Virginia  herself  alleges  in  her  bill, 
after  referring  to  the  acts  of  1871,  1879,  and  1882,  as  follows: 

"Until  at  length  a  final  and  satisfactory  settlement 
of  the  portion  of  the  debt  of  the  original  state  which 
Virginia  should  assume  and  pay  was  definitely  con- 
cluded by  the  act  of  February  20,  1892."     (B.,  p.  11.) 

What  are  we  to  understand  by  the  use  of  the  term  "final  and  satis- 
factory settlement"?  If  such  settlement  was  final,  there  could  be  no 
further  settlement  in  reference  to  the  debt.  If  such  settlement  was 
satisfactory,  it  must  necessarily  have  been  satisfactory  to  the  parties 
concerned  in  it,  and  these  parties  were  the  commonwealth  of  Virginia 
and  the  holders  of  the  debt. 

It  was  final,  because  the  only  provision  made  for  the  payment  of 
any  part  of  the  debt  is  that  contained  in  the  act  of  1892,  which  was 
brought  about  by  the  creditors  themselves,  and  the  state  of  Virginia 
through  her  debt  commission.  This  act  provides  a  sinking  fund  for 
the  principal,  and  provides  for  the  payment  of  the  interest  on  the 
bonds  issued  under  it,  as  the  same  should  become  due  and  payable 
(E.,  p.  46.)  Xo  other  act  exists  and  is  in  force  in  the  state  of  Virginia 
relating  to  the  debt,  except  the  act  of  1892. 

!NTow,  when  Virginia  has  been  released  from  all  liability  as  to  the 
unfunded  part  of  said  debt  which  is  represented  by  the  certificates 
mentioned  in  the  bill,  she  passes  a  joint  resolution  to  provide  a 
means  whereby  West  Virginia  may  be  induced  to  assume  and  pay  the 
said  unfunded  part  of  said  debt  (E.,  p.  47).  In  this  joint  resolution 
there  is  a  long  preamble,  the  last  of  which  reads  as  follows: 

"Whereas  the  present  state  of  Virginia  has  settled  and 
adjusted  to  the  entire  satisfaction  of  her  people  and  the 
creditors  tbe  liability  assumed   by  her  on  account  of 
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two-thirds  of  the  debt  of  the  original  state;  now, 
therefore,  be  it  resolved,''  etc.     (E.,  pp.  48,  49.) 

This  resolution  created  a  commission  composed  of  citizens  of  Vir- 
ginia, which  is, 

"authorized  and  directed  to  negotiate  with  the  State  of 
West  Virginia  a  settlement  and  adjustment  of  the  pro- 
portion of  the  public  debt  of  the  original  State  of  Vir- 
ginia proper  to  be  borne  by  West  Virginia"'  (E.,  p.  49.) 

But  the  commission  is  not  to  proceed  with  its  negotiation  until 
satisfactory  assurances  have  been  received  from  a  majority  of  the 
holders  of  said  certificates  (exclusive  of  those  held  by  the  state), 

"that  they  desire  the  said  commission  to  enter  into  and 
undertake  such  negotiation,  and  wTill  accept  the  amount 
so  ascertained  to  be  paid  by  the  state  of  West  Virginia 
in  full  settlement  of  the  one-third  of  the  debt  of  the 
original  state  of  Virginia  which  has  not  been  assumed 
by  the  present  state  of  Virginia.  But  Virginia  shall  in 
no  event  enter  into  any  negotiation  hereunder  except 
upon  the  basis  that  Virginia  is  bound  only  for  the  two- 
thirds  of  the  debt  of  the  original  state  which  she  has 
already  provided  for  as  her  equitable  proportion 
thereof." 

A  majority  of  the  holders  of  said  certificates  have  requested  this 
commission  to  proceed  with  its  negotiations,  and  upon  the  under- 
standing and  agreement  that  Virginia  is  only  bound  for  two-thirds 
of  the  debt  and  that  she  has  already  provided  for  it. 

Can  there  be  any  evidence  more  conclusive  than  this  that  Virginia 
is  no  longer  liable  for  any  part  of  the  said  debt  represented  by  said 
certificates?  She  has  been  as  effectually  released  therefrom  as  it  is 
possible  for  positive  legislation  and  the  acts  of  the  parties  in  con- 
formity thereto  to  effect  such  a  release. 

This  being  in  brief  the  status  of  the  case  as  made  out  by  the  bill, 
West  Virginia  in  her  answer,  in  section  22  thereof,  reciting  these 
various  acts,  among  other  things,  avers  as  follows : 

""And  so  respondent  avers  that  the  Commonwealth  of 
Virginia  has  been  wholly  relesead  from  all  liability  on 
account  of  the  said  certificates  and  every  part  of  them 


50  Vikginia  v.  West  Virginia. 

and  has  no  legal  or  equitable  interest  in  any  claim 
based  thereon,  and  that  this  suit  was  instituted  and  is 
being  prosecuted  by  the  said  Commonwealth  of  Vir- 
ginia solely  as  trustee  for  and  on  behalf  of  the  holders 
of  the  said  certificates,  and  not  in  her  own  right;  and 
that  she  has  agreed  through  her  said  commission  with 
said  creditors  that  she  is  to  incur  no  expense  on  account 
of  this  action,  and  that  the  whole  expense  thereof  is  to 
be  borne  by  the  holders  of  said  certificates,  in  whose 
behalf  and  for  whose  exclusive  benefit  the  same  was 
instituted  and  is  now  being  prosecuted"  (R.,  pp.  163, 
164.) 

Everything  that  Virginia  did  toward  securing  an  exoneration  from 
all  liability  as  to  the  unfunded  part  of  said  debt,  (she  alleging  that 
two-thirds  of  the  orginal  debt  is  her  just  proportion  and  which  she 
has  assumed  and  which  the  creditors  have  acepted  as  ner  just  pro- 
portion,) appears  on  the  face  of  the  bill  and  its  exhibits;  and  the 
allegation  of  the  answer  alleging  this  release  must  be  taken  as  true 
for  the  purposes  of  this  suit,  because  Virginia  has  not  controverted 
the  truth  thereof  by  any  replication  to  said  answer.  It  is  well  settled 
that,  in  the  absence  of  a  statute  or  rule  of  court  to  the  contrary, 
where  a  cause  in  equity  is  set  down  for  hearing  on  bill  and  answer 
alone,  the  general  rule  is  that  the  answer  is  to  be  considered  as  true 
in  all  its  allegations,  whether  responsive  or  not,  on  the  ground  that 
the  complainant's  failure  to  put  in  issue  by  replication  the  facts 
alleged  in  the  answer  would  preclude  the  defendant  from  proving 
them. 
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Leeds  v.  Marine  Insurance  Co.,  2  Wheat.  380  (4  L. 
Ed.  266). 

Peirce  v.  West,  19  Fed  Cas.  No.  10,  909. 

United  States  v.  Scott,  26  Fed.  Cas.  No.  16,  242. 

Reynolds  v.  Bank,  112  U.  S.  405  (28  L.  Ed.  733). 

Bank  v.  Manchester,  128  U.  S.  244  (32  L.  Ed.  425). 

In  re  Sandford  Fork,  etc.,  Co.,  160  U.  S.  247  (40  L. 
Ed.  414). 
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United  Stairs  v.  Frciqlil  Association,  7  C.  A.  15  (24 
L.  R.  A.  74). 

Atlantic  Trust  Co.  v.  Chapman,  145  Fed.  820  (76 
C.  C.  A.  396). 

We  have  here  cited  some  of  the  decisions  of  the  federal  courts  in 
support  of  the  proposition  above  announced ;  but  all  the  state  courts 
that  have  passed  on  the  subject  hold  the  same  doctrine,  and  there  is  no 
break  in  all  the  authorities.  This  is  the  doctrine  of  the  courts  of 
Virginia. 

Jones  v.  Mason,  5  Rand.  577  (6  Am.  Dec.  161). 
Kennedy  v.  Baylor,  1  Wash.  162. 
Pickett  v.  Chilton,  5  Munf.  467. 
Blanton  v.  Brack  ett,  5  Call  232. 
Cock  v.  Minor,  25  Gratt.  246. 

But  it  is  needless  to  cite  authorities  here,  as  there  is  a  wilderness 
of  them  in  support  of  the  doctrine  that  all  parts  of  an  answer  unre- 
plied  to  must  be  taken  as  true. 

Accord   and    Satisfaction   Created    Between   Virginia  and  Her 
Greditors  as  to  the  Unfunded  (One-third)  Portion  of 
Her  Debt 

The  acceptance  by  her  creditors  of  the  several  acts  of  legislation  of 
Virginia,  hereinbefore  cited,  effected  an  agreement  between  them, 
whereby  Virginia  was  not  to  be  held  liable  for  the  payment  of  the 
unfunded  debt,  nor  to  suit  thereon ;  which  unfunded  debt  is  one-third 
of  the  whole  orginal  debt,  and  which  unfunded  debt  is  evidence  as  to 
amount  by  the  certificates  issued  by  Virginia.  By  this  agreement  the 
holders  of  this  unfunded  debt,  who  are  also  the  holders  of  these 
certificates,  look  to  West  Virginia  for  payment  thereof  without 
recourse  upon  Virginia.  Thus,  Virginia  was  relieved  of  all  liability 
for  this  one-third  of  her  debt  not  funded  nor  assumed  by  her,  and  there 
was  created  between  her  and  her  creditors,  as  to  the  unfunded  one- 
third  of  the  debt  upon  which  the  certificates  were  issued,  an  accord 
and  satisfaction. 


52  Virginia  v.  West  Virginia. 

If  the  acts  of  the  legislature  of  Virginia,  the  provision  whereof 
were  accepted  and  acted  upon  by  her  creditors,  show  anything  at 
all,  they  show  that  these  creditors  accepted  these  certificates  with  the 
express  agreement  that  Virginia  was  not  to  be  liable  to  them  for  any 
part  of  the  debt  unfunded  and  which  was  represented  by  said  certifi- 
cates. Before  considering  the  law  applying  to  this  feature  of  the 
case,  we  call  the  Court's  attention  to  certain  incontrovertible  facts 
appearing  in  the  record. 

By  the  act  of  1871,  as  we  have  seen,  the  bonds  funded  under  said 
act  were  to  be  surrendred  to  Virginia  and  canceled,  but  to  be 
retained  by  her  nevertheless  in  trust  for  the  holders  of  the  cereifi- 
cates  representing  the  unfunded  part.  The  rate  of  the  interest  pre- 
scribed to  be  paid  upon  the  new  bonds  was  at  the  rate  of  six  per  cent 
per  annum. 

By  the  act  of  1879,  which  provided  for  the  funding  of  the  entire 
debt  (E.,  p.  23),  all  bonds  surrendered  were  likewise  to  be  canceled, 
and  the  rate  of  interest  changed  from  six  per  cent  to  three  per  cent 
per  annum  for  ten  years,  four  per  cent  for  twenty  years,  and  five 
per  cent  for  ten  years  (K.,  pp.  21,  22);  and  all  certificates  issued 
under  that  act  were  to  be  accepted  by  the  holders  without  recourse 
upon  Virginia. 

Under  the  act  of  1882,  after  a  full  statement  of  the  debt  and  fixing 
Virginia's  proportion  thereof,  a  large  reduction  was  obtained  from 
the  principal  of  the  debt.  The  rate  of  interest  was  again  changed 
from  that  lixed  by  the  act  of  1879,  and  fixed  at  the  rate  of  three  per 
ccni  pel'  annum.  Under  the  act  of  1879,  the  interest  was  payable  in 
the  cities  of  Eichmond,  New  York  or  London  (E.,  pp.  21,  22),  while 
under  the  act  of  1882  the  interest  was  payable  at  the  office  of  the 
treasurer  of  Eichmond,  Virginia.  There  was  therefore  a  change  in 
the  place  of  the  payment  of  the  interest. 

By  the  act  of  1892,  Virginia  obtained  a  reduction  of  the  principal 
and  a  reduction  of  the  rate  of  interest  to  two  per  cent  for  the  first 
ten  years  and  three  per  cent  for  the  remaining  ninety  years,  and  the 
place  of  the  payment  of  the  interest  to  be  at  Eichmond,  Xew  York 
and  London,  or  cither  place,  might  be  designated  by  the  state 
(B,  p.  40). 
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These  changes  in  the  contraci  as  to  the  rates  of  interest,  the  places 
where  the  interest  was  payable,  the  reduction  of  the  amount  of  prin- 
cipal, and  the  extension  of  time  lor  the  payment  of  the  debt,  the 
adjustment  in  this  manner  being  to  the  satisfaction  of  the  creditors 
before  the  maturity  of  the  debt,  constitute  a  valid  consideration  for 
;m  accord  and  satisfaction  between  Virginia  and  the  holders  of  the  old 
debt. 

Id  Goodnow  v.  Smith,  35  Mass.  414,  the  action  was  assumpsit  on 
a  joint  and  several  promissory  note  made  by  the  defendants,  Xoah 
Smith  and  Joseph  If.  Adams,  dated  February  26,  1827,  and  payable 
one-half  in  one  year  and  one-half  in  two  years  from  April  then 
ensuing.  Adams  defaulted.  Smith  pleaded  the  general  issue.  The 
defense  was  that  in  the  autumn  of  1827,  before  either  of  the  install- 
ments of  the  note  became  due,  it  was  agreed  between  the  plaintiff  and 
Smith  that  if  Smith  would  then  pay  one-half  of  the  note  and  take  of 
the  plaintiff  at  par  a  note  for  $"21.11  which  he  held  against  one 
Willis  the  plaintiff  would  exonerate  and  discbarge  Smith  from  pay- 
ment of  the  other  half  of  this  note,  and  that  Smith  in  pursuance  of 
this  agreement  then  paid  one-half  of  the  principal  and  the  interest 
on  the  note  and  took  Willis'  note  at  par  value  and  endorsed  by  the 
plaintiff  without  recourse.  The  court  sustained  this  defense.  The 
syllabus  of  the  cast'  reads  as  follows: 

"In  an  action  upon  the  joint  and  several  promissory 
note  of  A.  and  S.,  brought  against  both  promisors, 
A.  was  defaulted,  and  S.  set  up,  as  a  defense,  an 
agreement  made  between  him  and  the  plaintiff,  before 
the  note  became  due,  by  the  terms  of  which  the  plaintiff 
exonerated  and  discharged  S.  from  the  payment  of  one- 
hall'  of  the  note,  upon  his  then  paying  the  other  half 
and  receiving  of  the  plaintiff,  at  par.  a  note  of  a  third 
person  endorsed  without  recourse  to  the  plaintiff.  It 
was  held,  that  the  agreement  was  founded  on  a  good  and 
sufficient  consideration  :  and  that  it  was  a  good  defense 
to  the  action  so  far  as  respected  S. ;  but  that  under 
St.  1834,  e.  189  (Eevised  Stat.  c.  loo,  §7),  the  plain- 
tiff was  entitled  to  judgment  against  A." 

The  court  in  its  opinion  said  : 

"This    case    turns    upon    the    distinction    between    a 
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technical  release  and  a  covenant  not  to  sue  one  of  two 
joint  obligors  or  promisors.  The  distinction  is,  that 
a  release  to  one  of  two  joint  and  several  obligors 
discharges  both,  whereas  a  covenant  with  one  not  to 
sue  him  is  not  to  be  construed  as  a  release  so  as  to  dis- 
charge the  other  obligor.  This  distinction  is  well 
founded  on  principle,  and  is  supported  by  all  the 
authorities." 

The  court  reviews  the  authorities,  and  holds  that  the  plaintiff 
could  not  maintain  any  action  against  Smith. 

In  Chicago,  Milwaukee  &  St.  Paul  Railroad  Co.  v.  Clark,  178  U.  S. 
353  (44  L.  Ed.  1099),  points  two  and  three  of  the  syllabus  are  as- 
follows : 

"The  rule  that  payment  of  a  less  sum  in  satisfaction 
of  a  larger  sum  is  not  binding  for  want  of  considera- 
tion only  applies  when  the  larger  sum  is  liquidated, 
and  when  there  is  no  consideration  whatever  for  the 
surrender  of  a  part  of  it,  and  the  rule  itself  is  considered 
so  far  with  disfavor  as  to  be  confined  strictly  to  the 
cases  within  it. 

"The  payment  of  a  specified  sum  conceded  to  be  due, 
but  including  certain  items  but  excluding  disputed 
items,  on  condition  that  the  sum  so  paid  shall  be 
received  in  full  satisfaction,  will  be  sustained  as  an 
extinguishment  of  the  whole  sum  where  the  aggregate 
amount  is  in  dispute/' 

An  examination  of  the  opinion  in  this  case,  delivered  by  the  late 
Chief  Justice  Fuller,  discloses  a  very  careful  consideration  of  the 
rule,  an  examination  of  many  authorties,  and  the  adoption  of  the 
principle  that  any  (even  the  most  insufficient)  consideration  is  valid 
to  support  an  accord  and  satisfaction  based  upon  the  payment  of  a 
less  sum  in  discharge  of  a  greater.  The  learned  justice  also  says 
that  in  some  of  the  states  the  old  common-law  rule  has  been  changed 
by  statute ;  the  states  mentioned  as  having  altered  the  rule  are 
Alabama.  Georgia,  Maine,  Tennessee,  and  Virginia. 

In  Ilution  v.  Stoddart,  83  Tnd.  539,  the  syllabus  reads  as  follows: 

"A.  employed   B.  as  a  traveling  salesman  at  a  salary 
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of  $1,200  per  annum,  and  becoming  dissatisfied  with 
him  sent  him  a  check  for  $400  in  payment  of  the  last 
half  of  the  salary  before  the  expiration  of  the  year, 
with  instructions  to  return  it  if  not  satisfactory.  B. 
retained  the  cheek,  collected  the  money  upon  it.  and 
assigned  the  residue  of  the  salary,  for  which  suit  was 
brought. 

"II clil,  that  the  action  cannot  be  maintained;  that 
the  retention  of  the  money  was  an  acceptance  of  A.'s 
proposition,  and  operated  as  a  complete  satisfaction  of 
the  claim. 

"The  payment  of  a  part  of  a  debt  in  satisfaction  of 
the  whole,  if  made  before  the  debt  is  due,  is  a  complete 
satisfaction  of  the  whole  debt. 

"A  dispute  about  a  claim  is  sufficient  to  maintain  a 
compromise,  and  thus  render  the  payment  of  a  part  of 
a  debt  a  complete  satisfaction  of  the  whole  debt." 

In  Allison  v.  Alendroth,  108  X.  Y.  470  (15  1ST.  E.  606),  the  court 
in  the  course  of  its  opinion,  discussing  the  well  settled  common-law 
doctrine  that  a  promise  by  a  debtor  to  pay  part  of  an  admitted  debt, 
followed  by  payment  of  such  part,  is  not  a  good  accord  and  satisfaction 
of  the  unpaid  part,  said  : 

"This  rule  of  the  common  law,  as  was  said  by  Nelson, 
J.,  in  Kellogg  v.  Richards,  14  Wend.  117,  is  'technical, 
and  not  very  well  supported  in  reason' ;  but  it  has  been 
steadily  maintained  by  the  courts  in  cases  coming 
strictly  within  it.  But  it  is  held  that  where  there  is  an 
independent  consideration,  or  the  creditor  receives  any 
benefit,  or  is  put  in  a  better  position,  or  one  from  which 
there  may  be  a  legal  possibility  of  benefit,  to  which 
he  was  not  entitled  except  for  the  agreement,  then  the 
agreement  is  not  nudum  pactum,  and  the  doctrine  of 
the  common  law  to  which  we  have  adverted  has  no  appli- 
cation. Upon  this  distinction  the  cases  rest  which  hold 
that  the  acceptance  by  the  creditor,  in  discharge  of  the 
debt,  of  a  different  thing  from  that  contracted  to  be 
paid,  although  of  much  less  pecuniary  value  or  amount, 
is  a  good  satisfaction ;  as,  for  example,  a  peppercorn  for 
a  thousand  pounds  ( Pinnel's  Case,  arguendo),  or  a 
negotiable  instrument  binding  the  debtor  or  a  third 
person  for  a  smaller  sum   (Curlewis  v.  Clark.  3  Exch. 
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375).  Following-  the  same  principle,  it  is  held  that, 
when  the  debtor  enters  into  a  new  contract  with  the 
creditor  to  do  something  which  he  was  not  bound  to  do 
by  the  original  contract,  the  new  contract  is  a  good 
accord  and  satisfaction,  if  so  agreed.  The  case  of  accept- 
ing the  sole  liability  of  one  of  two  joint  debtors  or 
co-partners  in  satisfaction  of  the  joint  or  co-partner- 
ship debt  is  an  illustration.  This  is  held  to  be  a  good 
satisfaction,  because  the  sole  liability  of  one  of  two 
debtors  'may  be  more  beneficial  than  the  joint  liability 
of  both,  either  in  respect  to  the  solvency  of  the  parties, 
or  the  convenience  of  the  remedy.'  Thompson  v.  Per- 
ciral.  6  Barn.  &  Adol.  925.  In  perfect  accord  with  this 
principle  is  the  recent  case  in  this  court  of  Luddington 
v.  Bell,  77  N.  Y.  138,  in  which  it  was  held  that  the 
acceptance  by  a  creditor  of  the  individual  note  of  one  of 
the  members  of  a  co-partnership,  after  dissolution, 
for  a  portion  of  the  co-partnership  debt,  was  a  good  con- 
sideration for  the  creditor's  agreement  to  discharge  the 
maker  from  further  liability." 

In  Silvers  and  Brittin  v.  Reynolds,  17  X.  J.  L.  275,  judgment  was 
entered  against  two  defendants.  Silvers  and  Brittin,  by  confession  on 
warrant  of  attorney,  upon  the  joint  and  several  notes  to  the  plaintiff 
for  $2,400,  dated  May  14,  1835,  as  collateral  security  for  three  other 
notes  of  theirs  to  the  plaintiff  of  $800  each,  payable  successively  in 
August,  1836,  December,  1836,  and  January,  1837,  with  liberty  to 
enter  the  judgement  if  either  of  these  notes  was  not  paid  at  maturity 
Each  defendant  obtained  a  rule  on  the  plaintiff  to  show  cause  why 
this  judgment  as  to  himself  should  not  be  set  aside,  or  opened  so  as  to 
allow  him  to  plead.  The  court  in  the  course  <>!'  its  opinion,  in  making 
the  rule  absolute,  said  : 

"What  is  now  shown  by  the  affidavits,  is  not  denied, 
that  prior  to  the  entry  of  the  judgment,  the  plaintiff  had 
agreed  with  the  defendants,  to  take  Silvers  alone  for 
the  debt,  and  discharge  Brittin  from  it,  if  he  (Brittin) 
would  pay  down  five  hundred  dollars  toward  it;  in 
pursuance  of  which  agreement,  Brittin  actually  paid 
him  the  five  hundred  dollars,  and  the  plaintiff  imme- 
diately tore  Britain's  name  from  each  of  the  three  notes. 
and  delivered  up  to  him  the  signatures;  after  which  the 
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plaintiff  applied  for  judgment  against  him.  It  is  said 
that  five  hundred  dollars  cannot  be  a  satisfaction  for 
eight  hundred  dollars,  in  law:  that  an  agreement  to 
accept  a  less  in  satisfaction  of  a  greater  sum  of  money, 
is  void  on  the  face  of  it.  and  can  never  be  enforced 
without  a  technical  release.  It  is  true  that  the  law  will 
not  enforce  an  unexecuted  agreement  of  that  kind  ;  but 
when'  such  an  agreement  has  been  executed,  as  by  giving 
a  release  of  the  larger  sum,  it  is  then  valid  and  available. 
Now  this  case  is  as  strong  as  that  of  a  release.  It  was 
an  executed  agreement,  for  by  voluntarily  tearing  the 
signatures  from  the  notes,  it  extinguished  them  forever. 
as  effectually  as  a  release  of  them:  and  after  this,  it  was 
an  imposition  on  the  court  to  apply  for  a  judgment 
against  Britain." 

In  Jones  v.  Perkins,  29  Miss.  1:5!)  (fit  Am.  Dee.  136),  the  syllabus 
is  self-explanatory.     The  first  two  points  are  as  follows: 

"Agreement  to  accept  less  sum.  or  actual  acceptance 
at  the  place  of  payment  by  the  terms  of  the  original 
contract  of  a  less  sum.  than  the  amount  due  is  no  defense 
to  the  debtor.  It  is.  however,  said  that  this  rule  is 
entirely  technical,  and  not  very  well  supported  by 
reasons;  hence  it  requires  but  slight  consideration  to 
support  such  agreements. 

"While  general  rule  is  that  payment  of  less  sum  than 
the  amount  due  at  the  place  of  payment  will  not  dis- 
charge the  contract,  yet  if  the  payment  is  made,  or  to  be 
made,  at  a  different  place  from  that  appointed  by  the 
contract,  this  is  a  sufficient  consideration  for  an  agree- 
ment to  accept  a  less  sum." 

In  Sonneriberg  v.  Riedel,  16  Minn.  T2.  the  action  was  tried  before 
a  referee,  who  found  that  on  January  12,  1867,  the  defendant  owed 
the  plaintiff  $300  and  some  accrued  interest,  which  would  become 
due  on  the  1st  of  March,  1867;  that  on  said  12th  day  of  January 
the  defendant  paid  the  plaintiff  and  the  plaintiff  received  the  sum  of 
$100  in  full  of  said  debt;  that  the  plaintiff's  motive  in  so  doing  was 
compassion  for  defendant's  misfortune  in  having  shortly  before  been 
burnt  out.  The  referee  held  that  the  settlement  was  binding  and  a 
bar  to  the  action.     From  the  action  of  the  court  confirming  the  find- 
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ing  of  the  referee  the  plaintiff  appealed,  and  the  action  of  the  court 
below  was  affirmed.     The  syllabus  of  the  case  is  as  follows : 

"The  payment  and  acceptance  of  a  smaller  sum,  in 
full  of  a  debt  before  it  becomes  due,  discharges  the 
debt.'-* 

In  Brooks  v.  White,  43  Mass.  283,  the  point  of  the  syllabus  pertinent 
here  is  as  follows : 

"If  a  debtor  gives,  and  the  creditor  receives,  in  full 
satisfaction  of  the  debt,  the  note  of  a  third  person  for  a 
smaller  sum  than  the  amount  of  the  debt,  it  is  a  good 
accord  and  satisfaction  to  bar  a  suit  by  the  creditor  to 
recover  the  balance  of  the  debt.  So  if  the  creditor 
receives  a  less  sum  than  is  his  due,  in  satisfaction  of  the 
whole  before  the  day  of  payment." 

In  McKenzie  v.  Oulberth,  66  N.  C.  431,  the  question  presented  was, 
whether  the  payment  by  the  debtor  and  an  acceptance  by  the  creditor 
of  a  less  sum  than  is  due  upon  a  bond,  as  a.  payment  of  the  whole,  is 
a  discharge  of  the  obligation  so  as  to  preclude  the  creditor  from 
recovering  the  remainder  of  the  bond.  The  following  are  the  points 
decided : 

"1.  The  principle  is  too  well  established  and  too 
long  acquiesced  in  to  be  disturbed,  that  an  agreement 
by  a  creditor  to  receive  a  part  in  discharge  of  the  whole 
of  a  debt  due  him  by  single  bill,  is  without  considera- 
tion and  therefore  void. 

"2.     To  this  rule  there  are  exceptions,  as  if: 

1.  A  less  sum    is    agreed    upon    and    received 
before  the  day  of  payment. 

2.  Or  at  a  different  place. 

3.  Or  money's  worth. 

4.  Or  whore  a   general   composition   is  agreed 
upon." 

The  agreement  of  Virginia  with  her  creditors  comes  within  the 
exceptions  noted  above. 

In  FenwicJc  v.  Phillips,  60  Ky.  87,  the  point  in  the  syllabus  appli- 
cable here  reads  as  follows : 

"The  doctrine  is  well  settled,  that  the  payment  of  a 
less  sum   is  not  a  ffood  satisfaction,  unless  it  be  made 
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before  the  money  was  due,  or  at  a  different  place  from 
that  at  which  it  was  payable." 

In  Schtveider  v.  Lang,  29  Minn.  254  (43  Am.  Eep.  202),  the 
action  was  upon  a  promissory  note.  The  defense  was  what  is  known 
as  an  accord  executory ;  that  is  to  say,  an  agreement  upon  the  sum  to 
be  paid  and  received  at  a  future  day  in  satisfaction  of  the  note,  a 
part  of  the  agreement  being  that  the  note  was  to  be  paid  for  the  lesser 
sum  agreed  upon  at  a  future  day  before  the  maturity  of  the  note. 
The  holder  refused  to  perform  the  agreement,  and  transferred  the 
note,  and  an  action  was  brought  against  the  assignor  for  damages  for 
breach  of  the  agreement.     The  syllabus  is  as  follows : 

"An  oral  agreement  by  the  maker  of  a  note  to  pay 
and  by  the  holder  to  accept,  before  maturity,  a  less  sum 
than  the  note  calls  for,  in  full  satisfaction,  is  valid, 
and  the  holder  is  liable  in  damages  for  a  breach  of  it." 

In  Borrker  v.  Childs,  85  Mass.  434,  the  point  in  the  syllabus  is  as 
follows : 

"Payment  of  less  than  the  face  of  several  promissory 
notes  a  portion  of  which  are  not  due,  is  a  good  satisfac- 
tion of  all  of  them,  if  upon  the  receipt  and  acceptance 
of  the  money  by  the  holder  the  notes  are  given  up  to  the 
maker." 

In  Smith  v.  Brown,  10  X.  C.  580,  the  second  point  of  the  syllabus 
reads  as  follows : 

"If  an  obligor  pay  a  less  sum  than  is  due,  either 
before  the  day  specified  or  at  another  place  than  is  lim- 
ited by  the  condition,  and  the  obligee  receive  it,  this  is 
a  good  satisfaction." 


Surrender  and  Cancellation  of  the  Old  Bonds 

Virginia,  in  each  of  the  four  acts  hereinbefore  considered,  in  each 
of  which  she  dealt  as  an  entirety  with  the  subject  of  her  debt,  took  the 
precaution  to  provide  for  a  surrender  of  all  the  outstanding  bonds 
which  Virginia  had  ever  issued  under  the  acts  of  1871,  1879,  and 
1882.  and  for  the  cancellation  of  these  bonds  as  evidences  of  indebt- 
edness: and  the  act  of  1892  effects  the  same  result.     Why  did  she 
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stipulate  that  these  old  bonds  should  be  surrendered  unless  it  was  to 
get  into  her  possession  the  evidence  of  her  old  debt,  which  it  was  her 
purpose,  by  these  acts,  with  the  agreement  with  the  holders  of  the 
debt,  that  she  was  discharging  and  paying  off  these  bonds  by  the 
course  pursued  by  her  under  these  various  funding  acts  ?  The  author- 
ities attach  great  importance  to  the  surrender  of  an  instrument  evi- 
dencing a  debt,  when  it  is  sought  to  show  the  discharge  of  such  debt 
by  the  party  against  whom  it  is  sought  to  enforce  the  unpaid  or  un- 
satisfied part.  The  attention  of  the  Court  is  called  to  the  following 
authorities : 

In  Murray  and  Mason  v.  Snow,  37  la.  410,  the  plaintiffs  brought 
an  action  against  the  defendant  upon  an  account.  Upon  the  defend- 
ant pleading  a  settlement  of  the  account  by  note,  the  plaintiffs  then 
amended  their  petition,  declaring  upon  the  note,  and  to  the  petition  as 
amended  the  defendant  pleaded  that  the  note  had  been  fully  paid  off, 
satisfied  and  surrendered.  The  amount  paid  for  the  surrender  of  the 
note  was  fifty  per  cent  in  full  satisfaction  thereof.  The  court,  in 
holding  that  the  action  could  not  be  maintained,  in  the  course  of  its 
opinion  said : 

"It  appearing  therefore,  from  the  pleadings  and  the 
findings  <>i'  fact,  that  the  plaintiffs  and  the  other  cred- 
itors of  the  defendant  who  was  in  insolvent  circum- 
stances, and  without  any  fraud  on  his  part,  agreed  to 
accept  fifty  cents  on  the  dollar  in  full  satisfaction  for 
their  respective  claims,  and  that  the  plaintiffs  had  been 
paid  such  composition  in  full,  and  had  surrendered  the 
note  of  the  defendant  held  by  them,  pursuant  to  their 
agreement,  they  cannot  maintain  this  action.  The  judg- 
ment should  have  been  for  the  defendant.*" 

In  Draper  v.  //'//,  43  Vt.  430  (5Am.  Rep.  202).  the  first  point  of 
the  syllabus  is  as  follows : 

"The  acceptance  of  a  note  of  $40  in  satisfaction  of  a 
note  of  $60,  and  the  simultaneous  surrender  of  the 
largei-  note,  is  a  full  discharge  thereof." 

In  Ellsworth  v.  Fogg,  35  Vt.  ;>:>:>,  the  second  point  of  the  syllabus 
reads  as  follows : 

"The  acceptance  by  the  holder  of  a  promissory  note 
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of  part  <>f  the  amount  due  upon  it,  in  satisfaction  ami 
discharge  of  the  whole  note,  and  the  surrender  of  the 
note  by  the  holder  to  tlie  maker  to  he  canceled,  is  a 
full  discharge  of  the  note,  and  no  action  can  he  main- 
tained for  the  unpaid  portion." 

The  court,  in  the  course  of  its  opinion  in  this  case,  said: 

"We  think  the  surrender  of  the  notes  by  the  owner 
to  the  maker  may  well  be  put  upon  the  same  ground  as 
a  release, — as  being  an  act  of  the  highest  significance 
and  clearest  import  to  show  the  deliberate  and  well 
understood  agreement  of  the  parties.  It  is  their  agree- 
ment executed, — a  release  in  practical  operation.  It  is 
lice  from  liability  to  mistake  or  fraud.  The  deliberate 
surrender  of  notes  by  the  owner  to  the  maker,  to  be 
canceled,  is  an  act  which  no  man  of  prudence,  or  of  the 
least  knowledge  of  business,  would  do,  unless  he 
intended  to  discharge  the  debt.  A  release,  as  well  as  the 
surrender  of  notes,  may  be  procured  by  deceit  and 
fraud, — but  when  they  are  made -according  to  the  intent 
of  the  parties  they  should  be  sustained." 

Promise  of  a  Debtor  to  do  Some  Act  in  the  Future  is  Sufficient 
to  Create  an  Accord  and  Satisfaction  Without  Perform- 
ance by  the  Debtor 

By  the  act  of  1879  Virginia  relieved  herself  from  the  conditional 
liability  created  under  the  act  of  1871  by  her  promise  to  her  cred- 
itors and  their  acceptance  thereof,  to  negotiate,  or  to  aid  the  holders 
of  the  certificates  issued  under  the  acts  of  1871  and  1879  in  negoti- 
ating with  West  Virginia  for  an  amicable  settlement  for  the  payment 
of  the  unfunded  part  of  her  debt,  represented  by  the  certificates. 
Virginia,  when  she  made  this  promise,  knew  that  its  performance  on 
her  part  was  not  a  condition  precedent  to  the  validity  of  the  accord 
and  satisfaction  sought  by  the  said  act  to  be  created  between  her  and 
her  creditors  as  to  the  old  debt :  because  the  acceptance  of  the  pro- 
visions of  the  act.  the  funding  of  the  old  debt  under  it.  the  surrender 
of  the  old  bonds,  and  the  changing  of  the  rate  of  interest  constituted 
an  accord  and  satisfaction  independently  of  this  promise  of  Virginia 
to  negotiate  or  aid  the  creditors  in  negotiating  an  amicable  settle- 
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ment  with  West  Virginia  for  the  payment  of  the  unfunded  part  of 
the  debt. 

In  Smith  v.  Elrod,  122  Ala.  269   (24  So.  994),  the  court  in  its 
opinion  said : 


"While  it  is  a  general  rule  that  an  accord,  in  order  to 
operate  as  a  discharge  of  a  debt,  must  be  executed,  yet 
it  is  well  settled  that  a  creditor  may  accept  the  mere 
promise  of  the  debtor  to  perform  some  act  in  the  future 
in  satisfaction  of  the  debt;  and  where  such  is  the  case 
the  satisfaction  is  good,  and  the  debt  extinguished  with- 
out performance.  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
4:23;Knowles  v.  Knowles,  128  111.  110  (21  N.  E.  196) 
Ports,  v.  Polk  Co..  80  Iowa  401  (45  N".  W.  775) 
Averillv.  Wood,  78  Mich.  342  (44  N.  W.  381) 
Railroad  Co.  v.  Forrest,  128  N.  Y.  83  (28  N".  E.  137) 
Babcock  v.  Hawkins,  23  Vt.  561.  That  the  plaintiff 
accepted  the  delivery  of  the  sawmill  machinery  to  him. 
and  the  defendant's  promise  to  deliver  the  20,000 
shingles  by  March  1,  1896,  and  to  perform  the  other 
stipulations  in  full  satisfaction  of  the  notes  and 
accounts,  and  that  defendant  made  the  delivery  and 
promises  with  this  understanding,  is,  we  think,  made 
manifest  by  the  undisputed  evidence  that  plaintiff  told 
defendant  he  would  instruct  his  wife  to  deliver  the  notes 
to  him,  and  he  could  call  on  her  at  any  time  and  get 
them,  and  that  one  of  them  was  in  fact  surrendered  to 
defendant  by  the  wife.  The  accord  was  executed,  in  so 
far  as  its  execution  was  necessary  to  the  satisfaction  of 
the  debt,  by  the  delivery  of  the  machinery  and  the 
promise  to  perform  the  other  acts,  and  was  a  complete 
bar  to  any  action  on  either  the  notes  or  the  accounts, 
unless  rescinded  for  sufficient  cause." 
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Virginia  Had  the  Right  Under  Her  Own  Laws  to  Discharge  Her- 
self from  Liability  by  Assuming  Two-Thirds  of  the  Old 
Debt,  if  Done  with  the  Consent  of  Her  Creditors  (and  it 
Was  so  Done),  Without  impairing  Their  Rights  (if  any 
They   Had)  Against  West  Virginia  for  the  Residue 

As  shown  by  her  arts  of  legislation,  Virginia  treated  the  liability 
of  West  Virginia  as  direct  to  the  creditors,  and  not  as  an  obligation 
enuring  to  her.  She  thus  dealt  with  the  debt  under  these  acts  as  if 
she  were  liable  for  a  certain  (proportion  thereof  and  West  Virginia  for 
the  residue.  Without  consulting  West  Virginia,  she  and  the  creditors 
arbitrarily  fixed  her  part  at  two-thirds,  and  West  Virginia's  at  one- 
third.  In  all  these  acts,  beginning  with  that  of  1871,  Virginia  as- 
sumed that  West  Virginia  was  liable,  like  herself,  directly  to  the 
holders  of  the  debt;  and  this  being  so,  that  Virginia  had  the  right, 
under  her  own  laws,  to  agree  with  her  creditors  as  to  the  amount  they 
would  exact  from  her;  and  this  they  did,  as  we  have  already  shown. 

Under  the  laws  of  Virginia,  upon  this  theory  of  the  case,  the  cred- 
itors might  have  dealt  with  the  debt  with  Virginia  alone,  excluding 
West  Virginia  from  the  negotiations;  and  after  a  settlement  with 
Virginia  as  to  her  part,  hold  West  Virginia  liable  (if  she  be  liable 
at  all)  for  the  other  part.  Such  a  course  was  duly  authorized 
under  the  statute  law  of  Virginia,  in  subordination  to  which  the 
negotiations  of  Virginia  with  the  holders  of  the  debt  were  carried  on. 

In  1866-7  Virginia  adopted  the  following  provision  of  law,  which 
appears  in  the  present  Code  as  section  2856 : 

'"A  creditor  may  compound  or  compromise  with  any 
joint  contractor  or  co-obligor,  and  release  him  from  all 
liability  on  the  contract  or  obligation,  without  impairing 
the  contract  or  obligation  as  to  the  other  joint  con- 
tractor or  co-obligor." 

In  Yuille  v.  Wimbish,  77  Va.  308,  this  statute  was  construed  and 
held  to  be  constitutional.  It  was  contended  that  as  to  existing  con- 
tracts it  impairs  their  obligation  and  is  therefore  unconstitutional. 
Overruling  this  objection,  the  court  in  the  opinion  says: 

"It  preserves  all  rights,  and  only  provides  an  express, 
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direct  and  ready  mode  of  doing,  by  and  between  joint 
contractors,  what  it  was  not  unlawful  to  do  before  the 
statute  was  enacted  and  was  done  by  round-about  and 
difficult  indirection.  It  only  removes  technical  diffi- 
culties out  of  the  way  of  compromise  and  settlement. 
"An  English  statute  cited  in  Dewolf  v.  Linsell, 
L.  E.  5,  Eq.  Cas.  209.  bears  close  resemblance  to  our 
Virginia  statute  in  its  purpose  and  effect,  and  the 
courts  expressly  held  that  it  would  apply  to  existing 
contracts." 

There  was  inserted  in  the  Code  of  Virginia  of  1887  as  section  2858 
the  following: 

"Part  performance  of  an  obligation,  promise  or  under- 
taking, either  before  or  after  a  breach  thereof,  when 
expressly  accepted  by  the  creditor  in  satisfaction  and 
rendered  in  pursuance  of  an  agreement  for  that  purpose, 
though  without  any  new  consideration,  shall  extinguish 
such  obligation,  promise  or  undertaking." 

The  law  in  Virginia  existing  prior  to  that  enactment  is  clearly 
stated,  after  an  examination  of  the  authorities,  in  Seymour  v.  Good- 
rich, 80  Va.  303.  The  court  in  discussing  the  technical  rule  which, 
at  com  on  law,  forbids  the  discharge  of  a  debt  by  the  payment  of  a 
smaller  sum,  said : 

"But  this  rule,  being  highly  technical  in  its  character, 
seemingly  unjust,  and  often  oppressive  in  its  operation, 
has  been  gradually  falling  into  disfavor;  and  the  courts 
have  therefore  not  only  confined  its  operation  strictly 
within  its  own  narrow  limits,  but  have  seized  upon 
every  possible  opportunity  to  evade  its  application.  As 
a  consequence,  it  lias  been  generally,  if  not  universally, 
held  that  where  any  new  element  entered  into  the  agree- 
ment of  compromise — as  where  an  earlier  day  is  fixed 
for  the  payment,  or  a  different  place  selected  therefor, 
or  where  the  payment  is  made  in  some  other  tiling  than 
what  was  originally  contracted  for,  e.  ;/..  a  chattel,  or 
personal  services,  it  will  amount  to  a  satisfaction  of  the 
whole  debt,  if  the  parties  so  agree.  Bliss  v.  Charier.  5 
Day  359;  Gajfney  v.  Chapman,  4  Roberts  275;  Waf- 
Teinson  v.  Tngleby,  5  John.  380;  BowTcer  v.  TTarris.  30 
Vt.   121  :  Bull  v.'  Bull,   13  Conn.  -155;  Perkins  v.  Loci-- 
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wood,  LOO  Muss.  249.  And  in  Goddard  v.  O'Brien, 
reported  in  the  21st  Vol.  Am.  Law  Eeg.  (N.  S.)  638,  S. 
C.  L.  E.,  !)  Q.  I').  Div.  37,  the  court  carried  this  distinc- 
tion so  far  as  to  hold  that  an  acceptance  of  a  check  for 
$100,  payable  on  demand,  was  a  good  accord  and  satis- 
faction of  an  indebtedness  of  £125  7s  9d,  then  due  and 
payable  for  the  reason  that  the  check  was  a  negotiable 
instrument,  thus  holding,  in  effect,  that  the  supposed 
advantage  to  be  derived  from  the  negotiability  of  the 
check  for  a  part  of  the  indebtedness,  was  a  sufficient 
consideration  for  a  relinquishment  of  the  remainder. 
Foakes  v.  Beer,  L.  R.  9  App.  Cases  605." 

Virginia  Has  No  Such  Interest  in  Any  Part  of  the  Unfunded 
Debt  Held  by  Third  Parties,  Which  It  Is  Glaimed  West  Vir- 
ginia Should  Pay,  as  to  Enable  Her  to  Enforce  Payment  by 
This  Suit 

If  Virginia  has  any  suable  interest  in  the  unfunded  debt,  what 
constitutes  that  interest?  Is  it  to  ascertain  the  amount  of  her  public 
debt  existing  on  January  1,  1861?  No;  because  Virginia  had  al-  t 
ready  determined  this  by  her  act  of  1882,  to  which  the  holders  of  the 
debt  assented,  and  upon  terms  of  that  act  and  the  act  of  1892  they 
agreed  to  accept  and  did  accept  new  bonds  from  Virginia  for  the 
share  of  the  debt  which  it  was  agreed  Virginia  should  pay.  Virginia 
was  thereby  relieved  from  liability  as  to  the  residue.  (See  exhibits 
3  and  1  with  the  bill,  record  pp.  26-4;.) 

To  the  action  of  Virginia  in  ascertaining  the  amount  of  the  debt, 
as  shown  by  her  act  of  1882,  no  objection  has  ever  been  made,  either 
by  West  Virginia  or  any  of  Virginia's  creditors.  What  controversy, 
then,  between  the  two  states  exists  as  to  this  matter  ?  There  is  none. 
Does  Virginia's  interest  as  to  the  debt  consist  in  ascertaining  the 
proportion  thereof  which  she  ought  to  assume  and  be  liable  for?  Xo; 
because,  as  we  have  shown  and  as  appears  from  the  bill  itself  and  its 
exhibits.  This  has  already  been  done  by  agreement  between  Virginia 
and  the  owners  of  the  debt,  and  that,  too,  to  their  mutual  satis- 
faction. There  is  no  controversy  then  between  the  plaintiff  and  de- 
fendant as  to  this  feature  of  the  case. 
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Is  Virginia  interested  in  ascertaining  West  Virginia's  equitable 
proportion  of  said  debt,  if  such  there  be?  Xo;  because  Virginia,  as 
we  have  seen,  is  not  liable  to  her  creditors  for  such  part,  and  because 
she  is  to  receive  nothing  in  this  suit  on  account  of  such  part.  Xo 
controversy,  therefore,  exists  between  the  two  states  as  to  what  is 
West  Virginia's  just  or  equitable  proportion  of  said  debt,  if  she  be 
liable  at  all  inasmuch  as  it  is  neither  due  nor  payable  to  Virginia, 
but  to  the  holders  of  the  unfunded  part  of  said  debt. 

If  a  controversy  exists  with  reference  to  what  Virginia  has  done 
with  her  creditors  touching  said  debt,  upon  what  is  such  controversy 
based?  Xot  under  the  act  of  1871;  because  while  she  assumed  a 
-conditional  liability  under  such  act  as  to  the  unfunded  part,  she  has 
been  entirely  released  as*to  the  certificates  issued  thereunder  therefor 
hy  virtue  of  the  acts  of  1882  and  1892,  whereby  the  holders  of  said 
debt  agree  to  look  to  West  Virginia  for  payment  thereof  without  re- 
course upon  A'irginia.  It  is  not  by  the  form  of  the  certificates  issued 
binder  the  act  of  1871  that  the  holders  thereof  are  to  look  to  West 
Virginia  for  their  payment,  but  by  the  very  terms  of  the  acts  of  1S82 
and  1892,  which  the  creditors  themselves  accepted. 

There  is  no  controversy  created  by  the  act  of  1879;  because  the 
certificates  issued  thereunder  representing  the  portion  of  the  debt 
not  funded  under  the  act  of  1871,  were  accepted  under  the  express 
agreement  that  the  creditors  were  to  be  without  recourse  upon  Vir- 
ginia. 

Inasmuch  as  Virginia  is,  by  express  agreement  with  her  creditors. 
not  liable  for  the  unfunded  portion  of  her  debt,  represented  by  the 
certificates  issued  by  her,  and  for  payment  of  which  portion  she  sues 
in  this  suit;  and  inasmuch  as  any  liability  for  such  portion  of  the 
debt  as  may  attach  to  West  Virginia,  is  to  the  holders  of  the  certi- 
ficates, and  not  to  Virginia,  Virginia  has  no  such  interest  in  this  suit 
as  enables  her  to  enforce  payment  of  said  unfunded  part  of  the  debt. 

Party  Without  Interest  Cannot  Maintain  an  Action 

The  principle  is  well  settled  that  a  party  cannot   maintain  a  suit 
when  another  party  is  the  real  beneficiary  in  any  judgment  or  dei 
that  may  be  obtained  in  such  suit. 
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An  agent  or  other  like  prepresentative  cannot  bring  suit  in  his  own 
name. 

Bissel  v.  Spencer,  9  Conn.  267  (23  Am.  Dec.  336). 

Gilmore  v.  Pope,  5  Mass.  491. 

Gunn  v.  Contrie,  10  Johns.  (N.  Y.)  387. 

The  State  v.  New  London,  22  Conn.  170. 

Toivnsend  v.  Hoijle,  20  Conn.  6. 

People  v.  Ingersoll,  58  N.  Y.  1  (17  Am.  Eep.  178  . 

Morris  Canal  ads.  The  State,  14  N".  J.  L.  411. 

Peo/^e  v.  £oo//t,  32  N.  Y.  397. 

Wilson  v.  Shively,  10  Or.  267. 

State  v.  Bradish,  34  Vt.  420. 

In  Bissell  v.  Spencer.  9  Conn.  267,  cited  above,  an  action  of  debt 
was  brought  by  a  state  treasurer  to  enforce  the  payment  of  certain 
judgments  rendered  for  fines  against  the  testator  of  the  defendant, 
who  was  sued  as  his  personal  representative.  The  fines  were  directed 
to  be  paid  '"to  tbe  treasurer  of  the  State  of  Connecticut  for  the  use  of 
the  treasury  of  said  State."  The  declaration  was  demurred  to,  on  the 
ground  that  the  state  treasurer  had  no  interest  in  the  sum  sought  to 
be  recovered.  The  court  below  overruled  the  demurrer,  and  the  Su- 
preme Court  of  Connecticut,  reversing  the  court  below,  in  the  course 
of  its  opinion  said  : 

"A  person  authorized  to  sue  in  a  court  of  law  must 
have  a  legal  interest  in  the  subject  of  the  suit.  If  he 
is  the  servant  or  agent  only  of  the  creditor,  the  action 
cannot  be  sustained  in  his  name :  1  Chit.  PL  3,  5. 
That  a  person  who  has  not  the  legal  interest  cannot 
maintain  indebitatus  assumpsit,  is  too  clear  to  be  dis- 
puted: 6  Conn.  312;  and  that  even  a  promise  by  simple 
contract  to  the  treasurer  of  a  corporation  is.  by  legal 
construction  a  promise  to  his  principal.  The  point  has 
frequently  been  decided:  Pigott  v.  Thompson,  3  Bos. 
&  Pul.  147:  Gilmore  v.  Pope,  5  Mass.  491;  Bainbridge 
v.  Downie.  6  Id.  253,  258:  Gunn  v.  Cantine,  10  Johns. 
.  387." 

In  Gunn  v.  Cantine.  10  Johns.  (X.  Y.)  387.  it  appears  that  the 
action  was  assumpsit  for  money  had  and  received  for  the  use  of  the 
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plaintiff.  The  plaintiff  was  the  holder  of  a  note  which  was  turned  over 
to  him  by  the  owner  under  a  power  of  attorney  authorizing  him  to  sue, 
and  collect  the  same.  The  suit  was  brought  in  his  own  name.  The 
Supreme  Court  of  New  York,  in  holding  that  the  action  could  not  be 
maintained,  says : 

"It  appears  affirmatively,  from  the  case  that  the 
plaintiff  had  no  beneficial  interest  in  the  money  col- 
lected. He  was  a  mere  attorney  employed  by  Simmons 
to  collect  this  debt;  and  there  was  no  express  promise 
by  the  defendant  to  pay  the  money  collected  to  the 
plaintiff." 

The  State  v.  Neiv  London,  22  Conn.  163,  was  an  action  of  debt 
brought  by  the  State  of  Connecticut  against  the  town  of  Xew  London 
to  recover  the  sum  of  $1500  as  a  penalty  for  a  violation  of  the  statute 
requiring  towns  to  appoint  assessors  and  to  cause  them  to  be  sworn. 
It  was  contended  that  the  State  could  not  maintain  this  action,  but 
that  it  should  be  brought  in  the  name  of  the  financial  agents  of  the 
State  as  the  collectors  of  the  State's  revenue.  The  Court,  in  overruling 
this  objection,  in  its  opinion  said : 

"The  penalties,  incurred  by  a  violation  of  this  statute, 
are  for  the  use  of  the  treasury  of  the  state,  and  the 
state  alone  has  the  legal  interest  in  them,  and  not  its 
officers.  These  officers  are  but  agents,  and  cannot  sue 
in  their  own  names,  unless  empowered  to  do  so  by  some 
statute.  Spencer  v.  Huntington,  6  Conn.  312  ;  Bissell 
v.  Spencer,  9  Id.  267." 

In  Morris  Canal  ads.  The  State,  1-4  X.  J.  L.  Ill,  the  question  arose 
whether  or  not  the  State  could  be  made  plaintiff  in  a  writ  of  certio- 
rari. The  court,  in  discussing  the  question,  in  the  course  of  its  opin- 
ion said: 

"But,  I  apprehend,  the  state  is  never  properly  plain- 
tiff in  certiorari,  where  the  object  of  the  writ  is  to 
relieve  individuals  in  matters  affecting  their  private 
rights  unless  the  proceeding  complained  of  has  been 
instituted  and  carried  on,  by  the  state,  in  its  corporate 
and  political  character,  and  for  political  or  municipal 
purposes — in  other  words,  the  name  of  the  state  cannot 
be  used,  as  plain! ill'  in  certiorari;  except  in  those  cases 
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in  which  the  individual,  for  wlio.se  benefit,  or  relief, 
it  is  sued  out,  cannot,  upon  legal  principles,  be  him- 
self the  plaintiff;  or  where  the  slate  or  the  whole  com- 
munity have  some  rights,  or  interests  in  the  subject 
matter:  not  speculative  or  political,  but,  direct  and 
positive  rights  and  interests,  which  are  to  be  affected 
one  way  or  the  other.  This  will  be  found  to  embrace 
an  extensive  class  of  cases,  relating  to  the  public 
peace,  the  public  revenue,  the  public  defense,  com- 
mon and  public  highways,  and  many  other  matters  of 
general  interest  and  concern.  In  short,  wherever  the 
authority,  or  the  interest,  of  the  state,  in  the  prosecu- 
tion of  any  of  the  great  purposes  of  government,  comes 
into  conflict  with  individual  rights,  and  the  state, 
either  in  its  corporate  name,  or  by  its  appropriate 
agents,  is  the  actor,  in  carrying  into  execution  those 
purposes,  then  the  name  of  the  state  may  be  properly 
used  by  an  individual  complaining  of,  and  seeking  to 
be  relieved  against  its  proceedings.  In  such  cases,  the 
state  yields  a  tacit  consent  to  be  made  plaintiff  in 
certiorari  where  that  is  the  proper  remedy,  for  the  pur- 
pose of  affording  the  citizen  an  opportunity  of  being 
heard  in  this  court,  and  having  the  error  corrected,  if 
any  has  been  committed." 

In  Wilson  v.  Shively,  10  Or.  267,  the  object  of  the  suit  was  to  have 
decreed  the  legal  title  held  by  the  defendant  to  be  in  the  relators — 
to  have  the  state  patent  to  certain  tide  lands  alleged  to  have  been 
procured  by  fraudulent  representations  by  Shively  to  be  canceled  and 
annulled,  and  to  compel  a  conveyance  of  the  title  held  under  the 
patent  by  the  defendant  Shively  to  the  relators.  In  holding  that  this 
suit  could  not  be  maintained  by  the  sttate.  the  court  in  its  opinion 
said : 


"And  the  question  which  confronts  us  at  the 
threshold  of  our  inquiry,  is  the  right  of  the  relators  to 
carry  on  a  litigation  in  the  name  of  the  state  for  the 
object  sought  by  the  suit,  and  the  authority  of  the  court, 
in  a  case  so  constituted,  to  adjudicate  upon  it.  For 
it  will  hardly  be  asserted,  if  the  subject  matter  of 
litigation  concerns  the  rights  of  private  parties  only 
and  exclusively,  and  the  state  has  no  direct  interest  in 
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the  prosecution  or  result  of  the  suit,  that  state  inter- 
ference in  such  controversies  ought  not  to  be  counte- 
nanced, or  tolerated,  either  directly  or  upon  the  relation 
of  private  parties." 

The  court  then  considers  the  relation  the  state  bears  to  the  suit,  or 
rather  what  interest  it  has  in  it,  and,  determining  that  the  state  has 
no  interest  in  the  subject  matter  of  litigation,  the  court  dismisses  the 
action.     The  concluding  sentence  of  the  opinion  is  as  follows : 

"It  seems  to  us  in  facts  thus  constituted,  in  their 
relation  of  the  state  to  them  and  in  consequences 
to  be  apprehended  from  such  state  interference,  are 
objections  of  too  serious  a  character  to  maintain  this 
suit." 

In  State  v.  Bardish,  34  A7t.  419,  the  action  was  trespass  for  carry- 
ing away  a  quantity  of  tools  and  implements,  the  property  of  the  State 
of  Vermont.  It  was  contended  that  the  action  could  not  be  maintained 
by  the  state,  but  the  court,  in  overruling  this  contention,  in  its  opin- 
ion says : 

"It  is  evident  both  upon  common  law  prnciples  and 
upon  inference  from  the  legislation  on  this  subject, 
that  where  there  are  no  statutory  provision  to  the  con- 
trary, actions  by  the  state  or  for  the  benefit  of  the 
state  are  to  be  brought  in  the  name  of  the  state,  in  cases 
where,  upon  common  law-principles,  the  legal  interest 
in  the  subject  matter  is  in  the  state." 

In  Lynch  v.  United  States,  13  Okla.  142  (73  Pac.  1095),  the  action 
was  brought  by  the  United  States  to  set  aside  a  sale  of  land  and  cancel 
a  patent  issued  by  the  United  States.  The  main  question  discussed  and 
decided  in  that  case  was  whether  or  not  the  United  States  as  plaintiff 
had  such  interest  in  the  suit  as  authorized  its  maintenance.  In  dis- 
cussing the  question,  the  court  in  its  opinion  says : 

"The  United  States  stands  in  no  different  relation 
as  a  suiter  than  any  individual.  When  the  government 
comes  into  a  court  to  submit  a  question  to  judicial  deter- 
mination, she  is  not  acting  in  her  capacity  as  a 
sovereign,  but  as  a  litigant,  claiming  the  same  rights, 
and  bound  by  the  same  rules,  as  any  of  her  citizens 
tinder  similar  circumstances.     This  was  expressly  held 
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in  United  States  \.  Bank  of  Metropolis,  15  Pet.  371 
i  Ki  L.  Ed.  111.):  Brent  v.  Bank  of  Washington,  LO  Pet. 
596  (9  L.  Ed.  547)  ;  United  States  v.  Hughes,  11  How. 
552  (L.  Ed.  809);  United  States  v.  Throckmorton, 
98  U.  S.  i;i  (25  L.  Ed.  93);  /'///"/<•//  Statea  v.  d/7nor, 
114  l'.  S.  233  (5  Sup.  Ct.  836,  2'9  L.  Ed.  110).  Hence, 
m  determining  whether  the  petition  alleges  such  equities 
in  the  United  States  as  against  the  defendants  as  will 
warrant  the  court  in  cancelling  a  patent,  Ave  must  look 
to  the  general  rule  of  chancery  pleading  in  equity- 
rases,  and  in  determining  these  rules  we  need  look  only 
to  the  decisions  of  the  Supreme  Court  of  the  United 
States,  where  every  phase  of  the  subject  has  been  dis- 
cussed and  determined." 

Classifying  the  cases  in  which  a  suit  of  this  sort  may  be  maintained 
by  the  government,  ami  disposing  of  the  second  and  third  classes, 
holding  that  the  suit  did  not  conic  under  these  classes,  and  which  it  is 
not  material  to  consider  here,  the  court  comes  to  the  first  class, 
"Where,  the  government  being  the  only  party  interested,  the  patent 
is  charged  to  have  been  obtained  by  fraud,1'  and  in  its  opinion  regard- 
ing this  class  the  Court  says : 

"In  this  class  of  cases  a  court  of  equity  will  furnish 
relief  where  the  United  States  has  been  defrauded,  her 
interest  prejudiced,  or  to  protect  the  general  public 
from  wrongful  imposition.  But  if  the  United  States 
lias  not  been  injured,  and  will  not  be  benefited  by  the 
rescission  of  the  contract  and  cancellation  of  the  patent, 
the  court  will  not  grant  any  relief.  Ming  v.  Woolfolk, 
116  U.  S.  599  (C.  Sup.  Ct.   ISO,  29  L.  Ed.  740). 

'"This  case  must  be  tried  and  tested  by  the  rule 
stated  in  the  San  Jacinto  Tin  Co.  case,  supra,  where 
it  was  said  that  the  United  States  can  no  more  sustain 
an  action  to  cancel  a  patent  than  can  a  private 
individual,  if  it  is  apparent  that  the  United  States  has 
no  pecuniary  interest  in  the  remedy  sought,  and  is 
under  no  obligation  to  the  party  who  will  be  benefited, 
to  sustain  an  action  for  his  use,  or  that  there,  is  no 
obligation  on  the  part  of  the  United  States  to  the  pub- 
lic. It  clearly  appears  from  the  petition  that  the  only 
persons  who  will  be  benefited  from  this  proceeding  are 
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the  town  site  occupants  who  are  residing  on  the  land, 
by  their  failure  to  make  the  proper  town  site  appli- 
cation and  tender  the  money  for  the  land,  and  follow 
the  same  to  a  final  disposition,  they  have  forfeited  all 
their  rights  under  the  law,  and  it  is  well  settled  that 
equity  will  not  aid  one  who  has  had  a  full  and  complete 
remedy  at  law,  and  has  failed  to  avail  himself  of  such 
remedy." 

In  United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273  (31  L.  Ed. 
747),  a  suit  brought  by  the  United  States  to  set  aside  and  annul  a 
patent  for  land  issued  in  its  name  on  the  ground  that  it  was  obtained 
by  fraud,  the  Court  in  its  opinion  said : 

"But  we  are  of  the  opinion  that  since  the  right  of  the 
government  of  the  United  States  to  institute  such  a  suit 
depends  upon  the  same  general  principles  which  would 
authorize  a  private  citizen  to  apply  to  a  court  of  justice 
for  relief  against  an  instrument  obtained  from  him  by 
fraud  or  deceit,  or  any  of  those  other  practices  which  are 
admitted  to  justify  a  court  in  granting  relief,  the  gov- 
ernment must  show  that,  like  the  private  individual,  it 
has  such  an  interest  in  the  relief  sought  as  entitles  it 
to  move  in  the  matter,  [f  it  be  a  question  of  property  a 
case  must  be  made  in  which  the  court  can  afford  a  rem- 
edy in  regard  to  that  property;  if  it  be  a  question  of 
fraud  which  would  render  the  instrument  void,  the 
fraud  must  operate  to  the  prejudice  of  the  United 
States;  and  if  it  is  apparent  that  the  suit  is  brought 
for  the  benefit  of  some  third  party,  and  that  the  United 
States  lias  no  pecuniory  interest  in  the  remedy  sought, 
and  is  under  no  obligation  to  the  party  who  will  be 
benefited  to  sustain  an  action  for  his  use:  in  short, 
if  there  does  not  appeal-  any  obligation  on  the  part  of 
the  United  States  to  the  public,  or  to  any  individual. 
or  any  interest  of  its  own,  it  can  no  more  sustain  such 
an  action  than  any  private  person  could  under  similar 
circumstances." 

In  Stater.  Warner  Valley  Stock  do.,  t8  Or.  378  (86  Pac.  730).  the 
suit  was  brought  by  the  state,  through  its  attorney  general  for  the 
cancellation  of  a  patent  for  swamp  land  given  by  the  state.  The 
case  turned  on  the  question  whether  or  not  the  complain!  showed  on 
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its  face  thai  the  state  lias  such  interest  in  the  controversy  as  to 
authorize  it  to  maintain  the  suit.  In  I  he  course  of  its  opinion  the 
court  says : 

"Unless  the  plaintiff  has  some  interest  in  the  land  in 
controversy,  it  has  no  right  to  maintain  this  suit." 

In  City  of  Atchison  v.  State,  34  Kan.  371),  the  syllahus  of  the  case, 
as  found  in  8  Pac  ;'><;;,  sufficiently  states  the  matter  in  controversy 
and  the  point  decided,  without  making  any  futher  explanation: 

"Where  a  city,  without  authority  of  law,  caused  a  tax 
to  be  levied  and  extended  upon  the  tax-roll  for  the 
purpose  of  creating  a  fund  with  which  to  pay  certain 
bonds  theretofore  issued  and  delivered  in  payment  of 
bridges  that  had  been  built  therein,  and  after  the  tax- 
roll  had  come  to  the  hands  of  the  county  treasurer  for 
the  collection  of  the  taxes  a  number  of  the  tax-payers 
of  the  city  voluntarily  paid  the  illegal  tax  thus  levied: 
held,  that  the  public  has  no  such  interest  in  the  money 
thus  paid  as  will  authorize  the  state  to  interfere  and  to 
maintain  an  action  in  the  name  of  the  state,  enjoining 
the  treasurer  from  paying  out  the  money  so  received 
by  him.  and  from  disbursing  it  in  accordance  with  the 
will  of  those  who  paid  the  same.*' 

In  People  v.  Stratton,  25  Cal.  242,  the  first  point  of  the  syllabus 
is  as  follows : 

"The  attorney  general  may  file  an  information  in  the 
nature  of  a  bill  in  chancery,  to  annul  a  patent  for  lands 
granted  by  this  state  to  an  individual,  in  a  case  where 
the  matter  involved  in  the  suit  immediately  concerns  the 

rights  and  interests  of  the  state." 

The  third  point  of  the  syllabus  in  this  case  is  as  follows: 

"•ft  the  state  has  no  interest  in  the  subject  matter,  an 
information  on  the  relation  of  the  attorney  general,  on 
behalf  of  the  state,  to  annul  a  patent  cannot  be  sus- 
tained." 

In  the  case  of  Kansas  v.  United  States,  204  U.  S.  331  (51  L.  Ed. 
510),  the  bill  was  filed  by  the  attorney  general  of  Kansas  on  behalf 
of  the  state  as  trustee  for  the  Missouri,  Kansas  &  Texas  Eailway  Co. 
of  certain  lands  in  the  Indian  Territory  alleged  to  have  been  granted 
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to  the  state  for  the  benefit  of  the  railway  company.  The  case  was  dis- 
missed for  want  of  jurisdiction.  The  Court,  in  the  course  of  its 
opinion,  said : 

"In  our  opinion  it  appears  upon  the  face  of  the  bill 
that  the  state  of  Kansas  is  only  nominally  a  party,  and 
that  the  real  party  in  interest  is  the  railroad  company. 
Section  3  provides  that  patents  should  be  issued  not  to 
the  state,  but  to  the  company  direct,  which  made  the 
state  nothing  but  a  mere  conduit  for  the  passage  of 
title.  And  this  is  so  even  if  it  were  ruled  that  the  state 
of  Kansas  was  made  trustee  under  §  9,  because  it  would 
only  be  trustee  of  the  bare  legal  title.  In  very  many 
cases  'in  which  the  grant  was  directly  to  the  railroad 
company,  or  in  which  the  act  of  Congress  required  that 
the  patents  for  lands  earned  should  be  issued  not  to  the 
state,  for  the  benefit  of  the  railroad  company?  but 
directly  to  the  company  itself,'  it  has  been  held  that 
the  title  vested  absolutely  in  the  railroad  company. 
Sioux  City  and  St.  P.  E.  Co.  v.  United  States.  159  IT.  S. 
349,  364, '40  L.  Ed.  177,  182,  16  Sup.  Ct,  Eep.  17,  23. 
*  *  *  *  In  these  circumstances  we  think  it  apparent 
that  the  name  of  the  state  is  being  used  simply  for  the 
prosecution  in  this  court  of  the  claim  of  the  railroad 
company,  and  our  original  jurisdiction  cannot  lie  main- 
tained." 

It  seems  to  us  that  the  case  just  cited  is  clearly  in  point,  as  the  court 
holds  that  the  real  party  in  interest  was  not  tire  State  of  Kansas  but 
the  railroad  company,  and  that  the  name  of  the  state  was  simply  in- 
serted in  order  to  give  color  to  the  claim  of  jurisdiction  in  the  Su- 
preme Court  of  the  United  States.  The  court  clearly  indicates  by  this 
decision  that  in  order  to  give  this  court  jurisdiction  of  a  controversy 
between  states,  the  state  bringing  the  action  must  prosecute  it  for 
her  own  benefit — that  it  must  be  a  suit  to  protect  the  rights  of  the 
state  as  such,  and  not  enure  only  to  the  benefit  of  private  persons. 
The  state  herself  must  be  interested. 

In  Smith  v.  Brittenliam.  109  111.  450,  549,  one  of  the  main  ques- 
tions determined  by  the  court  was  the  interest  of  the  plaintiff  to 
maintain  the  suit.     The  court  in  passing  on  this  point  said : 
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"It  is  a  well  recognized  rule  that  in  equity  the  party 
having  the  beneficia]  interest  in  the  subject  matter  of 
the  suit  must  sue  in  his  own  name  for  any  invasion  of 
his  rights  in  respect  thereto,  although  the  legal  title  may 
be  in  another.  (Frye  \.  Jkink  of  Illinois,  5  Gilm.  332; 
Elder  v.  Jones,  85  111.  384;  Moore  v.  School  Trustees, 
19  id.  So.)  It  is  also  well  settled  that  no  one,  in  the 
absence  of  some  statute  authorizing  it,  can  maintain  a 
suit  in  chancery  with  respect  to  real  estate  to  which  he 
has  neither  the  legal  nor  equitable  title.  (Bowles  v. 
McAllen,  16  111.  30;  Hoare  v.  Harris,  11  id.  24.) 
If  such  an  interest  in  the  complainant  is  indispensable 
to  the  commencement  of  the  suit,  as  will  be  conceded, 
the  conclusion  would  seem  to  follow  that  where  a  party 
having  such  interest  commences  a  suit,  and  before  any 
hearing  or  disposition  of  the  cause  upon  its  merits  vol- 
untarily transfers  all  his  interest  to  another,  and  the 
same  is  made  to  appear  of  record,  as  is  the  case  here,  . 
the  whole  proceeding  will  become  so  defective  for  want 
of  proper  parties,  that  no  valid  decree  can  be  entered  in 
the  cause  until  the  complainant's  assignee,  by  some 
supplemental  bill,  or  otherwise,  makes  himself  a  party 
complainant  to  the  suit — and  this,  indeed,  is  the  well 
recognized  doctrine  and  practice  in  such  cases.  Mason 
x.  York  and  Cumberland  7?.  E.  Co.,  25  Me.  82." 

In  Ashby  v.  Asliby,  39  La.  Ann.  105  (1  So.  282),  the  suit  was  in- 
stituted by  a  plaintiff  claiming  to  be  judgment  creditor  of  one  of  the 
defendants.  Exception  was  taken  on  the  ground  that  the  petition 
disclosed  no  cause  of  action.  This  exception  was  deferred  for  decision 
to  the  merits  of  the  case.  The  court  in  sustaining  this  exception  an- 
nounced the  following  as  its  decision  as  shown  by  the  syllabus  in  the 
case : 


"An  action  can  only  be  brought  by  one  having  a  real 
and  actual  interest,  which  he  pursues.  So.  where  one 
claiming  to  be  a  judgment  creditor  of  another  seeks  to 
annul  a  mortgage  executed  by  the  latter  in  favor  of  his 
children  on  the  ground  of  fraud,  and  the  record  shows 
that  the  judgment  on  which  the  suit  is  founded  is  not 
in  favor  of  the  plaintiff,  but  in  favor  of  her  minor  chil- 
dren, for  which  she  is  tutrix,  and  who  had  attained  their 
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majority  before  the  action  of  nullity  was  brought,  and 
they  do  not  join  in  the  action,  the  suit  must  be  dis- 
missed/' 

In  Oakley  v.  Bend,  3  Edw.  Ch.  (X.  Y.)  482,  the  action  was  brought 
in  the  name  of  certain  persons  as  bankers  who  had  received  the  note 
or  paper  sued  on  to  collect  the  same,  the  authority  to  collect  being 
transmitted  under  power  of  attorney  given  by  the  owners  of  the  note. 
The  court  in  holding  that  the  plaintiffs  had  no  such  interest  in  the 
subject  matter  of  the  suit  as  authorized  a  suit  in  their  own  names,  in 
its  opinion,  said: 

"A  person  who  is  a  mere  agent  to  sue  for  and  collect 
money  under  a  power  of  attorney  cannot  be  a  party  to  a 
bill  for  an  account  in  his  own  name,  nor  to  be  joined 
as  a  co-complainant,  with  his  principal.  King  of  Spain 
v.  Machaao,  4  Buss.  225,  240,  recognized  in  Clarkson 
v.  Depeyster,  3  Paige  337,  as  good  ground  of  demurrer. 
As  a  general  rule,  if  an  agent  institutes  a  suit  under  an 
authority  from  his  principal  he  must  do  so  in  the  name 
of  his  principal.  Leigh  v.  Thomas,  2  Ves.  313.  And, 
see  Calvert,  Parties,  229,  232,  for  the  authority  on  'the 
subject." 

"In  the  present  case  the  bill  alleges  that  the  com- 
plainants are  mere  agents  for  the  Bank  of  Leeds,  in 
England,  under  the  power  of  attorney  transmitted  to 
them  by  one  of  its  officers  duly  authorizing  the  collection 
of  the  bill  of  exchange  which  the  bank  discounted  and 
to  whom  it  belongs.  This  being  so,  the  bill  should  be 
filed  in  the  name  of  the  bank,  if  they  have  the  corporate 
capacity  to  sue  under  the  Act  of  Parliament  mentioned 
in  the  bill ;  or  if  they  have  it  not,  then  in  the  names  of 
the  individuals  composing  the  bank ;  and  it  is  no  excuse 
that  the  names  of  all  have  not  been  transmitted  or  fur- 
inshed  to  the  agents  here  or  that  they  are  very  numerous 
and  constantly  fluctuating.  To  avoid  the  inconvenience 
of  numerous  complainants  and  changes  of  interest,  this 
court  may  allow  a  bill  to  be  exhibited  in  the  names  of  a 
few,  in  behalf  of  all  interested  in  the  hank.  Calvert. 
■10.   II  ;  Story,  Eq.  PI.  97,  114-117." 
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Virginia,  Being  Without  Iuterest  in  the  Unfunded  Deht  Held  by 
Third  Parties,  Cannot  Constitute  Herself  a  Trustee,  and 
Thus  Create  a  Controversy  Between  Herself  as  Trustee  and 
and  the  State  of  West  Virginia,  and  Thereby  Maintain  This 
Suit  as  to  Such  Unfunded  Part  of  Said  Debt 

Virginia  does  not  contend  that  she  has  any  interest  in  the  unfunded 
debt  represented  by  the  certificates  issued  by  her  which  can  in  anywise 
enure  to  her  benefit.  She  contends  that  she  has  a  right  to  enforce 
payment  of  the  unfunded  debt  in  her  capacity  as  trustee  so  far  as  said 
unfunded  debt  relates  to  third  parties  who  own  the  same.  It  is  settled 
by  the  decisions  that  a  mere  nominal  trustee  cannot  maintain  a  suit  in 
his  own  name. 

Matin  v.  Matin,  2  Johns.  Ch.  (N.  Y.)  238  (1  L.  Ed. 
361.) 

Graham  v.  Graham,  3  Barb.  Ch.  (N.  Y.)  24  (5  L. 
Ed.  801. 

Collins  v.  Loffters,  10  Leigh  (Va.)  5  (31  Am.  Dec. 
719,  and  note  722). 

Nichols  v.  Williams,  22  N\  J.  Eq.  63. 

Elmer  v.  Loper,  25  1ST.  J.  Eq.  475. 

Field  v.  Maghee,  5  Paige  Ch.  (N:  Y.)  539,  assignee 
suing  in  name  of  assignor  who  was  without  interest  in 
the  subject  matter  of  suit. 

Dean  v.  Seyman,  11  N".  J.  Eq.  220. 

Wilink  v.  The  Morris  Canal  &  Banking  Co.,  4  X.  J. 
Eq.  (3  Green)  377,  390,  397. 

Blake  v.  Allman,  58  X.  C.  407. 

Ehrell  v.  Bursinger,  70  Tex.  120  (8  S.  W.  77  . 

In  State  ex  rel.  Rife  v.  Hawes,  177  Mo.  360  (76  S.  \Y.  653),  the 
action  was  mandamus  by  the  state  against  Hawes  and  others  as  a 
board  of  police  commissioners  of  the  city  of  St.  Louis  to  compel  them 
to  draw  a  warrant  in  favor  of  the  relator  for  payment  for  himself  and 
others  as  members  of  the  police  force  of  the  city  of  St.  Louis.  Judg- 
ment was  rendered  for  the  relator,  and  the     respondents     appealed. 
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Under  the  laws  of  the  State  of  Missouri,  a  trustee  of  au  express  trust 
may  maintain  an  action  in  his  own  name,  provided  the  declaration  of 
trust  be  in  writing.  The  court  found  from  the  record  in  the  case  that 
the  real  owner  of  the  claim  or  debt  was  an  individual  by  the  name  of 
Blair;  that  there  was  no  consideration  paid  to  Blair  by  the  relator  or 
any  one  else  for  a  transfer  of  the  claim;  that  Blair  never  sold  his 
claim  to  the  relator,  and  never  intended  to  do  so;  that  Blair  would 
receive  the  fruits  of  the  litigation,  and  that  the  action  was  brought 
by  the  relator  for  himself  and  his  fellows  purely  as  a  matter  of  econ- 
omy. It  was  held  that  Hawes  as  trustee  had  no  such  interest  in  the 
matter  involved  in  the  action  as  to  maintain  it  in  his  own  name,  and 
the  proceeding  was  accordingly  dismissed  for  want  of  interest  in  the 
plaintiff. 

But  we  do  not  concede  that  Virginia,  as  to  the  unfunded  debt  not 
assumed  by  her,  is  a  trustee  in  reference  thereto.  To  say  that  Virginia 
is  a  trustee  of  the  part  of  the  old  debt  which  Virginia  arbitrarily  de- 
clared is  West  Virginia's  equitable  proportion  thereof,  and  for  which 
she  is  no  longer  liable,  is  to  announce  the  proposition  that  a  trust  may 
be  created  having  for  its  sole  object  the  institution  of  a  law-suit,  and 
that  therefore  Virginia  may  bring  this  suit.  Such  a  proposition  is 
wholly  foreign  to  every  principle  of  the  law  relating  to  express  trusts. 
Indeed,  after  a  valid  express  trust  has  been  created,  the  legitimate 
duties  of  the  trustee  defined,  and  the  legal  title  to  the  property  has 
passed  to  the  trustee,  ordinarily  the  courts  will  not  permit  him  to  bring 
a  suit  touching  the  trust  property  unless  the  beneficiaries  are  also 
before  the  court. 

The  fundamental  idea  of  any  kind  of  a  trust  contemplates  the 
legal  title  to  the  trust  subject  inhering  in  the  trustee,  while  the  benefits 
which  it  carries  accrue  to  and  belong  to  another.  This  is  elementary 
law. 

Wallace  v.  Wainwright,  87  Pa.  263. 
Seymour  v.  Freer,  75  U.  S.  202  (19  L.  Ed.  306). 
Commissioners  v.  Walker,  6  How.   (Miss.)   143   (38 
Am.  Dec.  433). 

1  Minor  on  Beal  Prop.,  sec.  459. 

2  Washb.  on  Real  Prop.,  4th  Ed.  458. 
Tiedeman  on  Real  Prop.,  sec.  325. 
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The  Court  says,  in  Seymour  v.  Freer,  supra: 

"A  trust  is  where  there  are  rights,  titles  and  inter- 
ests in  property  distinct  from  the  legal  ownership.  In 
such  cases,  tlic  legal  title,  in  the  eye  of  the  law,  carries 
with  it,  to  the  holder,  absolute  dominion;  but  behind 
it  lies  beneficial  rights  and  interests  in  the  same  prop- 
erty belonging  to  another." 

Mr.  Minor,  speaking  of  a  trust  as  to  real  property,  says: 

"A  trust  estate  is  a  right  in  equity  to  take  the  rents 
and  profits  of  lands,  whereof  the  legal  estate  is  vested  in 
some  other  person,  called  the  trustee;  and  to  compel 
such  trustee  (subject  to  the  discretion  which  may  be 
vested  in  him)  to  execute  such  conveyance  of  the  land 
as  the  person  entitled  to  the  profits,  who  is  called  the 
cestui  que  trust,  shall  direct." 

Mr.  Washburn  says: 

"A  trust  may,  therefore,  be  defined  as  a  use,  which, 
though  lawful  in  itself,  the  statute  does  not  operate 
upon  to  execute  in  the  cesti  que  use,  whereby  the  legal 
estate  is  in  one,  while  another  has  the  right  to  a  bene- 
ficial interest  in  and  out  of  the  same,  the  first  being 
termed,  a  trustee,,  the  other  a  cestui  que  trust:" 

These  few  cases,  of  the  very  great  number  that  could  be  cited, 
clearly  establish  the  doctrine  that  a  trustee  is  the  holder  of  the  legal 
title  for  some  lawful  and  beneficial  purpose,  enuring  to  the  benefit  of 
a  third  party,  usually  called  the  cestui  que  trust. 

It  is  also  elementary  law  that,  while  the  legal  title  gives  the  trustee 
dominion  over  the  property  in  a  court  of  law,  in  a  court  of  equity  the 
real  owner  is  the  cestui  que  trust.  Here  his  rights  are  guarded  and 
protected  to  the  same  extent  as  if  he  were  the  absolute  owner. 

To  constitute  a  valid  trust  there  must  be  a  lawful  and  definite  object 
to  which  the  subject  matter  is  to  be  devoted. 

29  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  866,  and  the  many 

eases  there  cited. 

Here  the  object  of  the  trust  is  definite.  It  is  for  the  purpose, 
through  the  agency  of  the  debt  commission,  by  and  with  the  advice  and 
consent  of  the  attorney  general  of  Virginia,  in  the  name  of  Virginia, 
to  bring  a  suit  against  "West  Virginia  for  the  recovery  of  this  alleged 
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debt  represented  by  the  certificates.  This  is  not  a  lawful  object.  In  all 
the  multitude  of  decisions,  either  in  this  country  or  any  other  juris- 
diction where  the  doctrines  of  the  common  law  and  equity  have  been 
recognized  and  prevail,  has  such  an  object  of  a  trust  ever  appeared? 
Can  a  trust  have  such  an  object?  We  believe  not.  Is  it  not  contrary 
to  public  policy   thus  to  encourage   litigation? 

Virginia  herself  declined  to  bring  any  suit  against  West  Virginia, 
and  for  the  very  valid  reason  that,  as  alleged  by  her,  she  has  already 
adjusted  her  equitable  proportion  thereof  and  could  have  no  interest 
in  such  a  suit.  She  also  declined  to  bring  this  suit,  except  at  the  re- 
quest of  the  holders  of  these  certificates  and  only  on  the  condition  that 
they  should  be  turned  over  to  the  debt  commission  for  that  purpose, 
and  that  the  beneficiaries  would  bear  all  the  expenses  of  the  litigation, 
even  to  the  payment  of  the  compensation  and  expenses  of  her  own 
debt  commission. 

Is  this  suit,  therefore,  one  brought  by  Virginia  in  her  capacity  as  a 
trustee  ?.  That  is,  does  she  occupy  the  attitude  before  this  Court  of  a 
lawful  trustee  acting  under  an  express  trust,  bringing  a  suit  to  en- 
force a  trust  having  a  valid  object  and  purpose?  This  question  cer- 
tainly caries  its  own  answer  in  the  negative. 

But  to  recur  to  the  proposition  that  a  trustee  of  a  valid  trust  will 
not  be  permitted  to  bring  suit  touching  his  trust  property  unless  the 
beneficiaries  are  also  before  the  court,  reliance  is  had  upon  the  follow- 
ing authorities : 

Story  Eq.  PL  (9th  Ed.),  sec.  207. 

Fish  v.  Rowland,  1  Paige  Ch.  (N,  Y.)  20. 

Heed  v.  Reed,  16  N.  J.  Eq.  248. 

Monday  v.  Vance,  11  Tex.  Civ.  App.  371  (32  S.  W.  559). 

Ebell  v.  Bursinger,  70  Tex.  120  (8  S.  W.  77). 

In  Ebell  v.  Bursinger,  cited  above,  the  following  appears  in  the 
opinion  of  ihe  court : 

"Two  questions  arc  presented  by  the  assignment: 
First,  was  the  cestui  que  trust  a  necessary  party  to  the 
suit?  and,  second,  can  the  objection  for  want  of  a 
necessary  party  be  taken  by  motion  in  the  court  below 
after  default  or  upon  appeal?    As  to  the  first  question, 
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the  general  rule  is  well  established  that,  in  suits  by 
or  against  the  trustee  for  the  recovery  of  the  trust  prop- 
erty, the  beneficiary  is  a  necessary  party.  Boles  v. 
Linthicum,  48  Tex.  224;  Huffman  \.  Cartwright,  44 
Tex.  296;  Rail  v.  Harris,  11  Tex.  800;  Holland  v. 
Baker,  3  Hare  72;  Woodward  v.  Wood,  19  Ala.  213; 
Van  Doren  v.  Robinson,  16  X.  J.  Eq.  256;  Richards 
v.  Richards,  9  Gray  313;  Ward  v.  Hollins,  14  Md. 
158;  1  Daniell  Ch.  Pr.  (5th  Ed.)  220,  and  note;  Story 
Eq.  PL  §  207 ;  2  Perry,  Trusts,  §  873." 

It  is  admitted  that  to  this  rule  there  are  some  exceptions.  Thus, 
if  the  trustee  holds  the  title  to  the  property  to  manage  and  dispose  of 
it  and  to  do  all  other  things  to  promote  the  purposes  of  the  trust, 
he  may  represent  the  beneficiaries  in  a  suit,  and  thus  dispense  with 
them  as  parties. 

Kerrison  v.  Stewart,  93  V.  S.  155  (23  L.  Ed.  843). 

.So,  another  illustration  is  found  in  the  case  of  trustees  in  a 
mortgage  to  secure  a  series  of  negotiable  bonds  upon  the  property  of 
railroad  companies. 

Shaw  v.  Railroad  Co..  5  Gray  162. 

Or  where  the  beneficiaries  are  so  numerous  that  it  would  be  incon- 
venient to  make  them  parties. 

Story  Eq.  PI.,  sec  207a. 

But  it  will  be  borne  in  mind  that  these  principles  are  applicable 
only  to  valid  trusts,  to  express  trusts  having  a  lawful  object. 

Furthermore,  these  certificates  were  not  issued  by  West  Virginia. 
They  were  issued  by  Virginia  without  the  consent  of  West  Virginia. 
West  Virginia  never  has  recognized  their  legality,  or  Virginia's  wrong- 
doing in  issuing  them.  And  these  certficates  are  not  held  by  the  State 
of  Virginia,  but  by  seven  members  of  a  commission  created  by  a  joint 
resolution  of  the  General  Assembly  of  Virginia,  who  as  such  commis- 
sion are  authorized  and  directed  to  negotiate  with  the  State  of  West 
Virginia  a  settlement  and  adjustment  of  the  public  debt  of  the  original 
State  of  Virginia  proper  to  be  borne  by  West  Virginia.  This  joint 
resolution  was  approved  March  6,  1894,  and  by  an  act  of  March  6, 
1900,  this  commission  was  to  receive  and  take  upon  deposit  the     cer- 
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tificates  or  to  have  tlie  same  otherwise  placed  or  held  on  deposit 
subject  to  their  control,  upon  an  agreement  and  contract  on  the  part 
of  the  holders  of  said  certificates  that  if  said  commission  would  secure 
a  settlement  with  West.  Virginia  with  respect  to  said  certificates  the 
holders  would  accept  the  amount  realized  upon  such  settlement  from 
West  Virginia  uas  a  full  settlement  of  all  the  claims  thereunder." 
(E.  pp.  47-51.) 

Thus,  it  will  be  seen  that  this  commission  as  an  independent  body 
holds  these  certificates  by  contract  with  the  owners  thereof  that  they 
will  negotiate  a  settlement  with  West  Virginia  in  regard  to  the  matter 
the  State  of  Virginia  disclaiming  in  the  joint  resolution  any  liability 
on  account  of  tJiese  certificates;  and  likewise  disclaimed  such  liability 
in  the  act  of  March  6,  1900,  giving  this  commission  power  to  take  into 
its  possession  and  control  the  certificates  and  to  negotiate  a  settlement 
thereof  with  West  Virginia. 

The  Principles  of  Law  Governing  Suits  Between  Private  Per- 
sons Are  Applied  to  Controversies  Between  States 

The  j)rinciples  of  equity  applicable  in  cases  between  individuals 
must  necessarily  be  applied  in  the  settlement  of  controversies  between 
states  when  these  controversies  have  been  brought  into  court  for  set- 
tlement. The  authorities  are  so  numerous  upon  this  proposition  and 
the  doctrine  seems  so  well  settled,  that  it  scarcely  seems  necessary  to 
cite  them  here;  yet  for  the  convenience  of  the  court  we  cite  a  few  of 
the  many  authorities  bearing  on  this  matter. 

In  considering  the  question  of  the  rights  of  the  State  of  Virginia 
in  this  suit,  it  must  be  constantly  borne  in  mind  that  her  rights  as  a 
state,  when  she  becomes  a  suitor,  are  no  greater  or  different  from  those 
of  a  private  person.  The  same  rules  govern  in  such  case  as  govern  in 
suits  between  individuals. 

In  State  v.  Cloudt, Tex.  Civ.  App (84  S.  W.  415), 

which  was  an  action  brought  by  the  state  to  recover  taxes  due  the 
plaintiff  on  a  section  of  land,  the  court  says: 

"When  a  state  appears  as  a  party  to  a  suit,  she  vol- 
untarily casts  off  the    robes    of    her    sovereignity,    and 
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stands  before  the  bar  of  a  court  of  her  own  creation 
in  the  same  altitude  as  an  individual  Litigant;  and  her 
rights  are  determined  and  fixed  by  the  same  principles 
of  law  and  equity,  and  a  judgment  for  or  against  her 
must  be  given  the  same  effect  as  would  have  been  given 
it  had  it  been  rendered  in  a  case  between  private  indi- 
viduals." 

In  State  ex  rel  Taylor  v.  Lord,  28  Or.  489  (31  L.  E.  A.  473), 
which  was  an  action  by  the  State  to  enjoin,  the  defendants  from  exe- 
cuting the  provisions  of  a  statute  relative  to  the  location  and.  erection 
of  a  branch  insane  asylum,  the  court,  speaking  of  what  it  had.  decided 
on  a  former  appeal  of  that  case,  reported  in  26  Or.  205,  said : 

"When  this  case  was  here  before  (26  Or.  205,  25  L.  R. 
A.  862)  we  held  that  a  private  individual  could  not  have 
public  officers  enjoined  from  using  public  funds,  unless 
it  could  be  shown  that  some  civil  or  property  rights 
were  being  invaded,  or,  in  other  words,  that  the  indi- 
vidual was  going  to  get  hurt  by  the  transaction.  Upon 
that  principle  it  was  decided  that  he  should  be  required 
to  show  that  the  location  and  building  of  the  branch 
asylum  in  eastern  Oregon  would  be  attended  with  greater  ,  • 
cost  and  expense  than  if  constructed  at  the  capital, 
thereby  increasing  the  burden  of  taxation  which  would 
be  imposed  upon  him,  with  others,  whose  duty  it  is  to 
contribute  to  the  support  of  the  government.  It  was 
also  held  that  the  state,  suing  in  its  corporate  capacity, 
for  the  protection  of  its  property  rights,  stood  in  no 
different  or  better  position  in  this  regard  than  an  indi- 
vidual. This  doctrine  is  supported  by  high  authority, 
Allen  J.,  in  People  v.  Canal  Board,  55  1ST.  Y.  395,  says : 
"When  the  state  as  plaintiff  invokes  the  aid  of  a  court 
of  equity,  it  is  not  exempt  from  the  rules  applicable  to 
ordinary  suitors;  that  is.  it  must  establish  a  case  of 
equitable  cognizance,  and  a  right  to  the  particular  relief 
demanded."  And  as  is  said  by  the  same  eminent  jurist 
in  People  v.  Ingersoll,  58  X.  Y.  14  (17  Am.  Rep.  178)  : 
\\  distinction  is  to  be  observed  between  actions  by  the 
people  or  the  state,  in  right  of  the  prerogative  incident 
to  sovereignity,  and  those  founded  upon  some  pecuniary 
interest  or  proprietary  right.  The  latter  are  governed 
by  the  ordinary  rules  of  law  by  which  rights  are  deter- 
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mined  between  iniviciuals.  To  the  same  effect  is  the 
doctrine  announced  in  People  v.  Fields,  58  X.  Y.  514. 
See  also  2  High,  Inj.,  §1327.  So  that  we  then  concluded 
the  plaintiff  herein  occupied  no  better  or  superior  posi- 
tion, from  a  legal  standpoint,  for  enforcing  the  remedy 
sought  to  be  invoked,  than  the  plaintiff  in  Sherman 
v.  Bellows,  24  Or.  553.  From  this  position  we  see  no 
sufficient  reason  for  receding,  as  we  believe  it  to  be  sound 
in  law,  and  supported  upon  reason  -and  authority/' 

The  first  point  of  the 'syllabus  in  the  case  of  State  ex  rel  Smyth, 
Atiy.  Gen.,  v.  Kennedy,  60  Neb.  300  (83  X.  W.  87),  is  as  follows: 

"When  a  state  invokes  the  judgment  of  a  court  for 
any  purpose,  it  lays  aside  its  sovereignity,  and  consents 
to  be  bound  by  the  decision  of  the  court,  whether  such 
decision  favorable  or  adverse." 

To  the  same  effect  are  the  following  cases : 

Green  v.  State,  73  Cal.  29  (14  Pac.  610  . 
Harris  v.  State,  9  S.  D.  453  (69  N.  W.  825). 
State  v.  Paxson,  119  Ga.  730  (46  S.  E.  872,  873). 

This  Court  Follows  the  Former  Practice  of  the  Gourts  of  King's 
Bench  and  of  Chancery,  in  England,  in  Gases  of  Original 
Jurisdiction  in  Equity. 

The  rules  of  this  Court  governing  controversies  between  States  do 
not  differ  materially  from  those  where  individuals  are  parties.  The 
principles  of  law  are  the  same.  This  Court,  in  California  v.  Southern 
Pacific  Company,  157  U.  S.  229  (39  L.  Ed.  683),  the  late  Chief 
Justice  Fuller  delivering  the  opinion,  said  at  page  248 : 

"By  the  third  of  our  general  rules  if  is  provided: 
'This  Court  considers  the  former  practice  of  the  courts 
of  King's  Bench  and  of  chancery,  in  England,  as  afford- 
ing outlines  for  the  practice  of  this  Court ;  and  will  from 
time  to  time  make  such  alterations  therein  as  circum- 
stances may  render  necessary.'  This  rule  is.  with  the 
exception  of  some  slight  verbal  alterations  and  the  addi- 
tion of  the  word  'former'  before  the  word  'practice'  in 
the  first  line,  the  same  as  original  general  rule  beven, 
adopted   August  8,    1791.      1 'Cranch.    XVII;   2   Dall. 
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411.  And  in  cases  of  original  jurisdiction  it  has  been 
determined  that  this  Court  will  frame  its  proceedings 
according  to  those  which  had  been  adopted  in  the  Eng- 
lish courts  in  analogous  cases,  and  that  the  rules  of 
court  in  chancery  should  govern  in  conducting  the  case 
to  a  final  issue  (Rhode  Island  v.  Massachusetts,  73  U. 
S.  12  Pet.  657;  38  U.  S.  13  Pet.  23;  39  IT.  S.  14  Pet. 
210:  40  P.  S.  15  Pet.  233;  Georgia  v.  Grant,  73  U.  S. 
f>  Wall.  '241)  although  the  court  is  not  bound  to  follow 
this  practice  when  it  would  embarrass  the  case  by 
unnecessary  technicalities  or  defeat  the  purposes  of 
Justice.    Florida  v.  Georgia.  58  U.  S.  17  How.  478." 

The  Court  further  says  in  the  course  of  the  opinion : 

"We  have  no  hesitation  in  holding  that  when  an 
original  cause  is  pending  in  the  court  to  be  disposed  of 
here  in  the  first  instance  and  in  the  exercise  of  an 
exceptional  jurisdiction,  it  does  not  comport  with  the 
gravity  and  finality  which  should  characterize  such  an 
adjudication  to  proceed  in  the  absence  of  parties  whose 
rights  would  be  in  effect  determined,  even  though  they 
might  not  be  technically  bound  in  subsequent  litigation 
in  some  other  tribunal." 

All  through  the  foregoing  case  this  Court  keeps  constantly  before  it 
the  well  settued  doctrine  of  equity  jurisprudence  and  practice  in  decid- 
ing original  cases  brought  before  it  on  the  chancery  side. 

Many  times  this  Court  has  been  called  upon  to  decide  controversies 
between  states.  Examination  will  disclose  that  in  each  case  there  was 
some  well  marked  ground  as  the  basis  of  a  controversy.  We  call  the 
Courts  attention  to  some  illustrative  cases  of  the  principle  that  this 
Court,  in  determining  the  rights  of  parties  in  an  equity  cause  of 
original  jurisdiction,  has  always  been  governed  by  the  doctrines 
obtaining  in  the  English  court  of  chancery. 

In  the  case  of  Pennsylvania  v.  Wheeling  &  Belmont  Bridge  Co.,  13 
How.  519  (14  L.  Ed.  249),  the  Court  said: 

( 
"The  rules  of  the  High  Court  of  Chancery  of  Eng- 
land have  been  adopted  by  the  courts  of  the  United 
States,  and  there  is  no  limitation  to  the  exercise  of  a 
chancery  jurisdiction  by  these  courts  except  the  value 
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of  the  matter  in  controversy,  the  residence  or  character 
of  the  parties,  or  a  claim  which  arises  under  the  laws  of 
the  United  States  and  which  has  been  decided  against  it 
in  a  state  court. 

In  exercising  this  jurisdiction  the  courts  of  the  Union 
are  not  limited  by.  the  chancery  system  adopted  by  any 
state,  and  they  exercise  their  functions  in  a  state  where 
no  courts  of  chancery  have  been  established.  The  usage 
of  the  High  Court  of  Chancery  in  England,  whenever 
the  jurisdiction  is  exercised,  govern  the  proceedings. 
This  may  be  said  to  be  the  common  law  of  chancery,  and 
since  the  organization  of  the  government  it  has  been 
observed." 

See  also  the  following  cases : 

Rhode  Island  v.  Mass.,  15  Pet.  233  (10  L.  Ed.  721). 
Florida  v.  Georgia,  58  IT.  S.  478  (15  L.  Ed.  181). 

This  Suit  Discloses  no  Controversy  Between  the  Two  States,  as 
to  the  Unfunded  Debt  Represented  by  Certificates  Owned  by 
Individuals. 

The  agreement  between  the  holders  of  the  certificates  and  the  Vir- 
ginia Debt  Commission  provides  for  their  return  to  said  holders  in  case 
they  are  not  collected  (E.,  pp.  94,  98),  and  if  collected  a  method  is 
provided  for  the  distribution  of  the  proceeds  of  such  collection  among 
the  owners  of  the  certificates.     (K.,  pp.  68,  69,  98.) 

So  it  is  apparent  upon  the  record  of  this  suit  that  the  great  Com- 
monwealth of  Virginia  as  a  State  has  not  an  iota  of  interest  in  this 
suit  or  in  its  result.  She  does  not  even  incur  one  cent  of  costs  should 
it  be  decided  against  her.  She  was  not  to  bring  this  suit  except  at 
the  request  of  the  holders  of  these  certificates  (E.,  p.  49),  and  not  even 
then  until  she  was  first  indemnified  against  any  expense  to  her  incurred 
by  the  bringing  and  carrying  on  of  such  suit.  (E.,  p.  49.)  If  there 
be  any  controversy  in  reference  to  said  debt,  it  is  between  the  holders 
of  said  certificates  and  West  Virginia,  and  not  between  Virginia  and 
West  Virginia. 

The  conditions  upon  which  this  suit  was  instituted  were  very  much 
like  those  prescribed  by  the  act  of  the  legislature  of  iSTew  Hampshire, 
section  2  of  which  provided  as  follows : 
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"Upon  each  deposil  bi  ing  made,  ii  shall  be  the  duty  of 
the  attorney  genera]  to  examine  such  claim  and  the  evi- 
dence thereof,  and  if,  in  his  opinion,  there  is  a  valid 
claim  which  shall  be  just  and  equitable  to  enforce,  vested 
by  such  assignment  in  the  State  of  New  Hampshire,  he, 
the  attorney  general,  shall,  upon  the  assignor  of  such 
claim  depositing  with  him  such  sum  as  he,  the  said 
attorney  general,  shall  deem  necessary  to  cover  the 
expenses  and  disbursements  incident  to  or  which  may 
become  incident  to  the  collection  of  said  claim,  bring 
such  suits,  actions  or  proceedings  in  the  name  of  tiie  stale 
of  New  Eampshire,  in  the  Supreme  Court  of  the  United 
states,  as  he,  the  said  attorney  general,  shall  deem  neces- 
sary for  the  recovery  of  the  money  due  upon  such  claim; 
and  it  shall  be  the  duty  of  the  said  attorney  general  to 
prosecute  such  action  or  actions  to  final  judgment,  and 
to  take  such  other  steps  as  may  be  necessary  after  judg- 
ment, for  the  collection  Y>f  said  claim,  and  to  carry  such 
judgment  into  effect,  or,  with  the  consent  of  the 
assignor,  to  compromise,  adjust  and  settle  such  claim 
before  or  after  judgment." 

"New  Eampshire  v.   Louisiana,  108  U.  S.  76   (27  L.  Ed. 
656,  659). 

Section  3  of  this  act  provided  : 

"Nothing  in  this  act  shall  authorize  the  expenditure 
of  any  money  belonging  to  this  state,  but  the  expenses 
of  said  proceedings  shall  be  paid  by  the  assignor  of 
such  claim:  and  the  assignor  of  such  claim  may  asso- 
ciate with  the  attorney  general  in  the  presecution 
thereof,  in  the  name  of  the  state  of  New  Hampshire, 
such  other  counsel  as  the  said  assignor  may  deem  neces- 
sary, but  the  state  shall  not  be  liable  for  the  fees  of  such 
counsel  or  any  part  thereof." 

New  Hampshire  v.  Louisiana,  supra. 

The  State  of  New  Hampshire  became  the  holder,  as  assignee  of  one 
of  its  citizens,  of  a  part  of  the  bonded  obligation  of  Louisiana  for  the 
purpose  of  requiring  payment  thereof  from  Louisiana,  and  for  the 
purpose  of  coercing  payment  suit  was  brought  by  New  Hampshire 
against  Louisiana. 
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This  Court  in  its  opinion  says  : 

"No  one  can  look  at  the  pleadings  and  testimony  in 
these  cases,  without  being  satisfied,  beyond  all  doubt, 
that  they  were,  in  legal  effect,  commenced,  and  are  now 
prosecuted,  solely  by  the  owners  of  the  bonds  and 
coupons.  In  New  Hampshire,  before  the  attorney  gen- 
eral is  authorized  to  begin  a  suit,  the  owner  of  the  bond 
must  deposit  with  him  a  sum  of  money  sufficient  to  pay 
all  costs  and  expenses.  No  compromise  can  be  effected 
except  with  the  consent  of  the  owner  of  the  claim.  No 
money  of  the  state  can  be  expended  in  the  proceeding, 
but  all  expenses  must  be  borne  by  the  owner,  who  may 
associate  with  the  attorney  general  such  counsel  as  he 
chooses,  the  state  being  in  no  way  responsible  for  fees. 
All  moneys  collected  are  to  be  kept  by  the  attorney  gen- 
eral, as  special  trustee,  separate  and  apart  from  the  other 
moneys  of  the  state,  and  paid  over  by  him  to  the  owners 
of  the  claim,  after  deducting  all  expenses  incurred  not 
before  that  time  paid  by  the  owner.  The  bill,  although 
signed  by  the  attorney  general,  is  also  signed  and  was 
evidently  drawn  by  the  same  counsel  who  prosecuted  the 
suits  for  the  bondholders  in  Louisiana,  and  it  is  mani- 
fested in  many  ways  that  both  the  state  and  the  attorney 
general  are  only  nominal  actors  in  the  proceeding.  The 
bond  owner,  whoever  he  may  be,  was  the  promoter  and 
is  the  manager  of  the  suit.  He  pays  the  expenses,  is  the 
only  one  authorized  to  conclude  a  compromise,  and  if 
any  money  is  ever  collected,  it  must  be  paid  to  him  with- 
out even  passing  through  the  form  of  getting  into  the 
treasury  of  the  state.  *  *  *  *  *  ::: 

"It  is  contended,  however,  that,  notwithstanding  the 
prohibition  of  the  amendment,  the  state  may  prosecute 
the  suits,  because,  as  the  sovereign  and  trustee  of  its 
citizens,  a  state  is  'clothed  with  the  right  and  faculty  of 
making  an  imperative  demand  upon  another  inde- 
pendent state  for  the  payment  of  debts  which  it  owes 
to  citizens  of  the  dormer.5  There  is  no  doubt  bul  one 
nation  may.  if  it  sees  lit.  demand  of  another  nation  the 
payment  of  a  debt  owing  by  the  latter  to  a  citizen  of 
the  former.  Such  power  is  well  recognized  as  an  inci- 
dent of  national  sovereignity,  but  it  involves  also  the 
national    powers   of   Levying   war   and    making   treaties. 
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A.s  was  said  in  I  .  8.  v.  Diekelman,  92  TT.  S.  524,  if  a 
sovereign  assumes  the  responsibility  of  presenting  the 
claim  of  one  of  his  subjects  against  another  sovereign, 
the  prosecution  will  be  as  one  nation  proceeds  against 
another,  not  by  suit  in  the  courts,  as  of  right,  but 
by  diplomatic  negotiation,  or,  if  need  be,  by  war. 

"All  the  rights  of  the  state  as  independent  nations 
were  surrendered  to  the  United  States.  The  states  are 
not  nations,  either  as  between  themselves  or  toward  for- 
eign nations.  They  are  sovereign  within  their  spheres, 
bu1  their  sovereignty  stops  short  of  nationality.  Their 
political  status  at  home  and  abroad  is  that  of  states  in 
the  United  States.  They  can  neither  make  war  nor 
peace  without  the  consent  of  the  national  government. 
Neither  can  they,  except  with  like  consent,  enter  into 
any  agreement  or  compact  with  another  state.  Art.  1, 
sec.  10,  cl.  3." 

Discussing  the  effect  of  the  Eleventh  Amendment,  taking  away  the 
right  of  an  individual  to  sue  a  state  of  the  Union,  the  Court  says: 

"The  evident  purpose  of  the  amendment,  so  promptly 
proposed  and  finally  adopted,  was  to  prohibit  all  suits 
against  a  state  by  or  for  citizens  of  other  states  or 
aliens,  without  the  consent  of  the  state  to  be  sued  and.  in 
our  opinion,  one  state  cannot  create  a  controversy  with 
another  state,  within  the  meaning  of  that  term  as  used 
in  the  judicial  clauses  of  the  constitution,  by  assuming 
the  prosecution  of  debts  owing  by  the  other  state  to  its 
citizens." 

An  examination  of  the  pleadings  and  exhibits  filed  with  them 
unquestionably  discloses  that  the  real  parties  to  this  suit  are  the 
holders  of  the  Virginia  deferred  certificates,  representing  West  Vir- 
ginia's alleged  proporotion  of  the  old  debt,  on  the  one  side,  and  the 
state  of  West  Virginia  on  the  other,  and  hence  cannot  be  maintained 
in  this  Court. 

In  Exparte  Ayers,  123  U.  S.  143  (31  L.  Ed.  216),  this  court  held 
that— 

"Whether  a  suit  is  within  the  prohibition  of  the 
Eleventh    Amendment    is    not    always    determined    by 
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reference  to  the  nominal  parties  on  the  record,  but  by  a 
consideration  of  the  nature  of  the  case." 

The  principle  here  announced  is  considered  in  the  opinion  at  some 
length,  from  which  we  take  this  excerpt: 

"The  very  question  was  presented  in  the  case  of  New 
Hampshire  v.  Louisiana,  and  New  York,  v.  Louisiana, 
108  U.  S.  76.  In  each  of  those  cases  there  was  upon  the 
face  of  the  record  nominally  a  controversy  between  two 
states,  which,  according  to  the  terms  of  the  Constitution, 
was  subject  to  the  judicial  power  of  the  United  States. 
So  far  as  could  be  determined  by  reference  to  the  parties 
named  in  the  record,  the  suits  were  within-  the  jurisdic- 
tion of  this  Court;  but,  on  an  examination  of  the  cases 
as  stated  in  the  pleadings,  it  appeared  that  the  state, 
which  was  plaintiff,  was  suing,  not  for  its  own  use  and 
interest,  but  for  the  use  and  on  behalf  of  certain 
individual  citizens  thereof  who  had  transferred  their 
claims  to  the  state  for  the  purpose  of  suit.  It  was 
accordingly  unanimously  held  by  this  Court,  that  it 
would  look  behind  and  through  the  nominal  parties  on 
the  record,  to  ascertain  who  Avere  the  real  parties  to  the 
suit." 

In  order  to  create  a  "controversy  between  two  states,"  there  must  be 
an  actual  controversy  between  them  in  which  both  parties  have  an 
interest.  The  word  "controversy"  has  been  the  subject  of  frequent 
consideration  by  the  federal  courts,  and  especially  as  it  relates  to  the 
removal  of  causes  from  a  state  to  a  federal  court.  In  all  the  cases  in 
which  it  has  been  the  subject  of  judicial  consideration  it  is  treated  as 
meaning  an  actual  controversy  in  which  both  parties  have  an  interest. 

Sheldon  v.  Keokuk  N.  L.  P.  Co.,  1  Fed.  789. 

Every  ease  that  has  ever  come  before  this  Court  involving  a  con- 
troversy between  states,  has  been  one  affecting  boundaries  and  juris- 
diction over  lands,  or  cases  directly  affecting  the  property  rights  and 
interest  of  a  state. 

This  is  the  conclusion  deduced  by  Mr.  Justice  Shiras  from  an 
exhaustive  examination  of  the  cases  bearing  on  the  subject  in  Missouri 
v.  Illinois,  180  U.  S.  208  (45  Law  Ed.  497),  and  a  review  of  the  cases 
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by  Mr.  Justice  Brewer  in  South  Dakota  v.  North  Carolina.  192  IT.  S. 
286  (48  Law  Ed.  448). 

The  cases  illustrating  the  soundness  of  this  deduction  may  be  thus 
classified : 

New  Jersey  v.  New  Tori-.  5  Pet.  285  (8  Law  Ed.  127)  ;  Rhode 
Island  v.  Massachusetts,  12  Pet.  657  (7  Law  Ed.  1233)  ;  Florida  v. 
Georgia,  11  How.  293  (13  Law  Ed.  702)  ;  Virginia  v.  West  Virginia, 
11  Wall.  39  (20  Law  Ed.  67)  ;  Missouri  v.  Iowa,  7  How.  660  (12  Law 
Ed.  861);  Florida  v.  Georgia,  17  How.  478  (15  Law  Ed.  181); 
Alabama  v.  Georgia,  23  How.  505  (16  Law  Ed.  556)  ;  Louisiana  v. 
Mississippi,  202  U.  S.  1  (50  Law  Ed.  913)  ;  Missouri  v.  Kentucky, 
11  Wall.  395    (20  Law  Ed.  116),  and  Maryland  v.  West  Virginia, 

217  U.  S.  1  (54  L.  Ed ),  recently  decided  by  this  Court,  were 

cases  relating  to  the  boundary  lines  of  the  respective  states  bringing 
the  suits. 

In  Pennsylvania  v.  Wheeling  Bridge  Co.,  13  How.  18  (14  L.  Ed. 
249),  it  appeared  that  the  state  had  constructed  lines  of  transporta- 
tion connecting  with  the  Ohio  river,  a  navigable  stream,  from  the  tolls 
upon  which  the  state  derived  a  revenue,  and  the  defendant,  a  corpora- 
tion of  another  state,  had  constructed  a  bridge  across  said  river,  by 
reason  of  which  the  navigation  was  obstructed  and  the  revenues  of  the 
state  decreased.  The  court  sustained  its  jurisdiction  in  this  case 
because  of  the  injury  resulting  directly  to  the  State  of  Pennsylvania. 
The  case  of  Missouri  v.  Illinois,  180  TJ.  S.  208  (45  Law  Ed.  497), 
involved  a  threatened  injury  by  the  state  of  Illinois  to  the  health  and 
prosperity  of  the  inhabitants  of  Missouri  and  an  injury  to  that  portion 
of  the  bed  or  soil  of  the  Mississippi  River  which  lies  within  the 
territory  of  Missouri. 

In  South  Dakota  v.  North  Carolina,  192  TJ.  S.  286  (48  Law  Ed. 
448),  the  title  to  the  bonds  sued  on  was  vested  absoutely  in  the  State 
of  South  Dakota,  and  they  were  not  held  in  a  representative  capacity, 
as  in  the  case  of  New  Hampshire  v.  Louisiana,  108  U.  S.  76  (27  Law 
Ed.  656),  as  they  were  given  outright  unconditionally  to  the  plain- 
tiff state  in  that  case. 
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In  Florida  v.  Georgia,  17  How.  478  (15  Law  Ed.  181),  the  United 
States  was  permitted  to  intervene  because  she  was  the  proprietor  of  a 
large  part  of  the  land  situated  within  the  disputed  boundary,  ceded  by- 
Spain  as  a  part  of  Florida.  The  State  of  Florida  was  also  deeply 
interested  as  a  proprietor. 

In  the  exercise  of  their  jurisdiction,  the  federal  courts  have  often 
felt  called  upon  to  decide  whether  or  not  the  state  had  such  an  interest 
in  the  subject  matter  of  litigation  as  to  uphold  or  defeat  the  jurisdic- 
tion of  the  court. 

To  determine  in  whom  the  real  interest  resides  or  inheres,  the 
court  will  look  beyond  the  nominal  parties.  Missouri,  K.  &  T.  R.  Co. 
v.  Hickman,  163  U.  S.  53  (46  Law  Ed.  78).  From  the  record  in  the 
cause  it  will  ascertain  whether  or  not  the  judgment  or  decree  will 
operate  upon  the  pecuniary  or  material  interests  of  the  state,  or  upon 
the  interests  of  individuals  only.  In  the  case  last  cited  this  Court 
in  its  opinion  says :  "Was  the  state  the  real  party  plaintiff  ?"  In 
answering  this  question,  the  court  discusses  the  practice  after  the 
adoption  of  the  Eleventh  Amendment,  and  shows  that  in  determining 
whether  or  not  a  state  is  the  real  party  plaintiff  or  defendant,  it  will 
go  behind  the  mere  allegation  as  to  the  nominal  party;  and,  applying 
this  principle,  says : 

"It  may  fairly  be  held  that  the  state  is  such  real 
party  when  the  relief  sought  is  that  which  inures  to  it 
alone,  and  in  its  favor  the  judgment  or  decree,  if  for  the 
plaintiff,  will  effectively  operate.  Such  a  case  was 
Ferguson  v.  Boss,  3  L.  E.  A.  322',  38  Fed.  161.  There 
an  action  was  brought  in  the  name  of  Ferguson,  a  shore 
inspector,  against  Eoss  and  others,  to  recover  a  penalty. 
The  statute  of  New  York  authorized  the  suit  to  be  prose- 
cuted in  the  name  of  the  inspector,  but  all  the  moneys, 
recovered  were  payable  into  the  treasury  of  the  state 
and  it  was  held  by  the  circuit  court  for  the  eastern 
district  of  New  York  that  the  action  was  one  in  which 
the  real  party  plaintiff  was  the  state.  It  was  for  its 
sole  benefit  that  tbe  action  was  brought,  and  it  alone 
was  to  be  benefited  by  the  recovery." 

The  case  from  which  we  have  just  quoted  was  a  suit  brought  in  a 
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state  court  of  Missouri  against  certain  individuals  constituting  the 
State  Board  or  Railroad  and  Warehouse  Commissioners  of  the  state, 
and  in  which  the  state  court  had  refused  to  order  a  removal  to  a 
federal  court.  The  question  involved  was,  on  the  motion  for  removal, 
whether  or  not  the  state  was  the  real  party  in  interest.  The  Missouri 
court  held  that  it  was,  and  the  state  not  being  a  citizen  within  the 
meaning  of  the  removal  act,  of  course  there  could  be  no  removal,  if 
indeed. the  state  were  the  real  party  in  interest,  and  not  the  board  of 
commissioners. 

In  considering  the  question  whether  or  not  the  state  was  the  real 
party  in  interest,  the  Court  says: 

"It  is  true  that  the  state  has  a  governmental  interest 
in  the  welfare  of  all  citizens,  in  compelling  obedience 
to  the  legal  orders  of  all  its  officials,  and  in  securing  com- 
pliance with  all  its  laws.  But  such  general  govern- 
mental interest  is  not  that  which  makes  the  state,  as  an 
organied  political  community,  a  party  in  interest  in  the 
litigation,  for  if  that  were  so  the  state  would  be  a  party 
in  interest  in  all  litigation;  because  the  purpose  af  all 
litigation  is  to  preserve  and  enforce  rights  and  secure 
compliance  with  the  law  of  the  state,  either  statute  or 
common.  The  interest  must  be  one  in  the  state  as  an 
artificial  person." 

As  stated  by  this  Court,  the  supreme  court  of  Missouri  held  that 
the  state  had  a  direct  pecuniary  interest  in  the  result  of  the  litigation, 
by  virtue,  first,  of  its  possible  liability  for  costs,  and,  secondly,  because, 
were  the  litigation  pushed  to  the  extreme,  there  might  be  penalties 
imposed  which  would,  when  collected,  pass  into  the  school  fund  of 
the  state.  This  Court  holding  that  these  considerations,  actuating  the 
supreme  court  of  Missouri  to  decide  as  it  did,  were  not  sufficient  to 
make  the  state  the  real  party  in  interest,  and  says : 

"We  are  of  opinion,  therefore,  that  the  party  named 
in  the  record  as  plaintiff  is  the  real  party  plaintiff,  and 
that  the  voluntary  assumption  by  the  state  of  the  costs 
in  some  contingencies  of  the  litigation,  or  the  indirect 
and  remote  pecuniary  results  which  may  follow  from  a 
disobedience  of  the  orders  of  the  court,  do  not  make  it 
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the  party  to  whom  alone  the  relief  sought  inures,  and  in 
whose  favor  a  decree  for  the  plaintiff  will  effectively 
operate." 

So,  it  is  by  invoking  this  principle  that  the  court  will  look  beyond 
the  mere  allegations  of  the  pleadings,  with  reference  to  parties,  and 
ascertain  and  determine,  for  the  purpose  of  its  jurisdiction,  who  are 
the  real  parties  in  interest.  Ex  parte  Ayers,  123  U.  S.  443  (31  Law 
Ed.  216). 

In  Louisiana  v.  Jumel,  107  U.  S.  711  (27  Law  Ed.  448),  though 
nominally  a  suit  between  individuals,  the  Court  held  that  the  real 
party  to  be  affected  by  the  action  of  the  Court  was  the  state,  because 
its  judgment  must  operate  against  the  state  itself.  And  may  we  not 
say,  converso,  that  if  the  judgment  or  decree  of  the  Court  does  not 
operate  in  favor  of  the  state  it  is  not,  nor  can  it  be,  a  party  plaintiff  ? 

In  Antoni  v.  Greenhow,  107  IT.  S.  769  (27  Law  Ed.  468),  it  was 
held  that  a  suit  to  compel  the  officers  of  the  state  to  do  the  acts  which 
constitute  a  performance  of  its  contracts  by  the  state  is  a  suit  against 
the  state  itself,  although  the  state  is  not  nominally  a  party  to  the 
suit. 

The  cases  could  be  multiplied  illustrative  of  the  principle  that 
the  court  will  and  must  look  to  the  effect  of  its  judgment  or  decree 
in  determing  the  question  as  to  whether  the  state  is  the  real  party 
Avhose  rights  or  interests  will  thereby  be  affected  so  as  to  make  it  a 
plaintiff  or  a  defendant  in  the  suit,  as  the  case  may  be. 

Alabama  v.  Burr,  115  U.  S.  413  (29  Law  Ed.  435),  was  a  suit  at 
Law  brought  in  this  Court  by  the  state  of  Alabama  against  citizens 
of  the  States  of  Massachusetts  and  Xew  Jersey.  The  defendants 
demurred  generally  to  the  declaration.  The  demurrer  presented  the 
quesl  ion  whether  the  facts  in  the  declaration  were  sufficient  to  support 
the  action.  The  court  in  considering  the  demurrer  concluded  that 
the  state  in  her  declaration  failed  to  show  any  such  acts  affecting  the 
interests  of  the  plaintiff  as  authorized  her  to  maintain  the  suit.  The 
Court  in  its  opinion  said  that  the  injury  to  innocent  stockholders  by 
the  wrongful  acts  of  the  company  and  the  defendants  was  direct 
and   immediate,  because  their  property  was  taken  and  fraudulently 
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converted  to  the  use  of  the  defendants  or  other  wrongdoers.  "To  the 
state,  however"  said  this  Court,  "the  injury,  if  any,  was  both 
indirect  and  remote,  because  the  state  had  no  direct  claim  upon,  or 
interest  in,  the  property  which  was  misappropriated."  Therefore, 
the  Court,  by  ;i  unanimous  opinion,  sustained  the  demurrer  and 
dismissed  the  action. 

New  York  v.  Connecticut,  -i  Dall.  3  (1  Law  Ed.  715),  was  an 
application  by  the  plaintiff  for  an  injunction  to  stay  proceedings  in 
certain  ejectment  causes  brought  in  the  State  of  Connecticut.  The 
prayer  for  injunction  was  argued  with  great  force  and  ability.  The 
plaintiff  was  not  a  party  to  the  ejectment  suits,  but  it  was  contended 
that  Xew  York  was  interested  to  preserve  peace  and  good  order,  to 
protect  individuals,  to  indemnify  those  who  trusted  to  her  faith  and 
even  to  prevent  dismemberment  of  her  territory;  that  this  political 
and  moral  obligation  and  regard  for  her  public  improvements  and 
fiscal  operations,  created  an  interest  of  the  highest  character  in  the 
goverment  of  Xew  York,  and  one  entitling  her  to  maintain  this 
bill  for  the  purpose  of  its  prayer.  But  the  Court  held  that  the  State 
of  Xew  York  was  not  a  party  to  the  suits  below,  nor  interested  in 
the  decision  of  those  suits,  and  that  the  injunction  ought  not  to  issue. 
Thereupon  the  attorney  general  of  the  State  of  Xew  York  said  to 
the  Court:  "In  every  grant  by  Xew  York,  there  is  a  reservation  of 
gold  and  silver  mines,  and  of  five  acres  per  cent  for  roads.  The  bill 
might,  besides,  be  amended,  by  averring  the  state  to  be  interested  in 
a  residuum  of  the  land,  if  that  would  be  sufficient  to  sustain  the 
prayer  for  an  injunction."  Mr.  Justice  Washington  replied:  "The 
amendment  would  not  satisfy  me ;  for  my  opinion  is  founded  upon 
the  fact,  that  Xew  York  is  not  interested  in  the  suits  below."  The 
actions  of  ejectment  were  brought  by  grantees  of  Connecticut  against 
grantees  of  Xew  York  to  obtain  possession  of  the  land. 

An  examination  of  all  the  cases  decided  by  the  federal  and  state 
courts  discloses  no  instance  wherein  the  state  has  been  permited  to 
maintain  an  action  or  suit,  the  judgment  or  decree  of  which  would 
not  inure  to  the  state.  In  other  words,  the  courts  have  placed  the 
right  to  suit  on  the  part  of  the  state  upon  the  same  principle  with 
reference  to  interest,  that  is  always  applied  in  suits  by  individuals. 
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An  Accounting  Cannot  Be  Maintained  by  Virginia  in  This  Suit. 

One  part  of  the  prayer  of  the  bill  in  this  case  is 

"that  all  proper  accounts  may  be  taken  to  determine 
and  ascertain  the  balance  due  from  the  State  of  West 
Virginia  to  your  oratrix  in  her  own  right  and  as 
trustee"  (K.,  pp.  16,  17). 

Whether  this  bill  may  be  maintained  for  an  accounting  as  to 
matters  claimed  in  her  own  right  we  shall  presently  consider;  but 
that  it  cannot  be  maintained  in  her  representative  capacity  as  a 
trustee  seems  to  us  quite  clear.  The  suit  in  her  capicity  as  trustee 
relates  to  the  unfunded  part  of  the  debt  in  the  hands  of  third 
parties,  from  which  Virginia  has  been  released,  and  which  is  alleged 
by  Virginia  to  be  one-third  of  the  original  debt  existing  on  January 
1,  1861. 

It  is  a  cardinal  principle  that  no  bill  can  be  sustained  for  an 
accounting  when  the  plaintiff  in  its  own  right  is  not  interested  in 
the  result  of  such  accounting.  Under  no  circumstances  can  Virginia 
be  interested  in  any  account  that  may  be  taken  as  to  the  unfunded 
part  of  said  debt  which  is  claimed  by  Virginia  and  her  creditors  to 
be  West  Virginia's  equitable  proporation.  There  are  several  grounds 
for  this  lack  of  interest : 

First,  because  Virginia  and  her  creditors  agreed  to  the  amount 
which  Virginia  should  assume  as  her  part. 

Second,  because  her  bill  and  its  exhibits  show  she  will  receive  no 
part  of  the  proceeds  of  the  unfunded  debt  if  West  Virginia  should 
pay  any  part  thereof,  but  that  all  of  it  belongs  and  will  go  to  the 
holders  of  said  certificates,  which  represent  such  unfunded  part. 

Third,  because  West  Virginia's  liability,  if  any  exists,  is  direct  to 
the  creditors  and  not  to  Virginia,  as  heretofore  shown  by  the  Wheel- 
ing Ordinance,  the  West  Virginia  Constitution  of  1862  and  the  acts 
of  the  General  Assembly  of  Virginia. 

To  sustain  this  suit  on  the  ground  of  an  accounting  would  violate 
one  of  the  cardinal  principles  underlying  this  branch  of  the  jurisdic- 
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tion  of  a  court  of  equity.  It  is  elementary  law  that  the  person  seek- 
ing an  acount  must  have  an  interest  of  some  sort  to  promote  as  a 
result  of  the  accounting.  If  there  be  no  such  interest,  the  bill  can 
not  be  maintained. 

Nicholas  v.  Anderson,  8  Wheat.  365  (5  Law  Ed.  637). 

Ball  x.  Careiv,  13  Pick.  28. 

McCabc's  Appeal,  22  Pa.  St  427. 

In  Xicliolas  v.  Anderson,  supra,  a  bill  in  equity  was  filed  by  and 
in  the  name  of  the  attorney  general  of  Virginia,  under  the  authority 
of  a  special  act  of  the  legislature  of  that  state,  passed  on  October  15, 
is];!,  for  the  better  locating  and  surveying  of  the  lands  given  to  the 
officers  and  soldiers  on  continental  and  state  establishments.  The 
act  provided  that  all  persons  holding  officers'  and  soldiers'  warrants 
by  assignment  should  pay  down  to  the  principal  surveyor,  at  the 
time  of  the  delivery  of  such  warrants,  one  dollar  for  every  hundred 
acres  thereof,  exclusive  of  the  legal  surveyor's  fees,  towards  raising  a 
fund  for  the  purpose  of  paying  all  contingent  expenses,  etc.  The  act 
further  provided  that  the  deputations  of  officers  should  appoint  two 
principal  surveyors,  who  were  accordingly  appointed,  one  of  whom 
was  the  defendant,  and  who  immediately  took  upon  himself  the 
duties  of  the  office,  and  exacted,  in  virtue  of  the  act  of  1783,  from 
all  the  holders  of  the  military  warrants,  the  one  dollar  per  one 
hundrer  acres  as  provided  in  the  act.  The  bill  charged  that  the 
defendant  had  received  a  large  sum  of  money  in  this  way  and  had 
refused  to  account  for  the  same  to  the  complainant  and  the  agents 
and  attorneys  appointed  for  this  purpose  under  the  act  of  1813. 
It  also  charged  a  misapplication  of  the  money;  and  that  the  deputa- 
tions of  officers,  under  the  act  of  1783,  did  appoint  superintendents, 
etc..  but  that  most  of  them  had  long  since  died  and  that  the  sur- 
veyors had  declined  to  act  for  many  years.  The  bill  proceeded  to 
state  the  substance  of  the  act  of  1813,  which  authorized  one  Colonel 
John  Watts,  the  surviving  superintendent,  agent  to  settle  with 
defendant,  and  to  receive  the  moneys  remaining  unappropriated  in 
his  hands,  and,  if  not  paid,  to  sue  for  and  recover  the  same  in  the 
name  of  the  attorney  general  of  Virginia;  and  then  charge  that  the 


98  Virginia  v.  West  Virginia. 

defendant  refused  to  account  with  Watts,  and  concluded  with  a 
prayer  for  an  account,  discovery  and  general  relief. 

To  this  bill  the  defendant  demurred;  and  the  circuit  court  of 
Kentucky,  upon  argument,  sustained  the  demurrer  and  dismissed  the 
bill.     The  case  then  came  to  this  Court  by  appeal. 

Mr.  Justice  Story,  who  delivered  the  opinion  of  the  Court,  after 
stating  the  case  in  substance  as  here  stated,  said : 

"The  question  in  this  case  is.  whether  the  demurrer 
Avas  well  taken.  In  support  of  the  decree,  two  points 
are  stated  at  the  bar :  1st,  that  the  plaintiff  has  not 
shown  any  interest  in  the  subject,  entitling  the  State 
of  Virginia  to  maintain  the  1  > i  1 1 :  '2nd,  that  if  there 
was  originally  any  resulting  authority  to  the  state  to 
compel  an  account,  that  power,  by  the  erection  of 
Kentucky  into  an  independent  state,  devolved  on  the 
latter  state,  the  defendant  having  been,  and  still  con- 
tinuing to  be  a  citizen  of  that  state;  and  that  it  was 
not  competent  for  the  legislature  of  Virginia,  m  1813, 
to  pass  a  law  which  should  bind  a  citzen  of  Kentucky 
to  account  for  official  duties  which  were  not  performed 
in  virtue  of  any  appointment  made  by  the  government 
of  Virginia. 

"It  is  unnecessary  to  consider  the  last  objection, 
because  we  are  of  opinion  that  the  first  is  fatal  to  the 
bill.  The  act  of  1783,  for  the  better  locating  and  sur- 
veying the  lands  given  to  the  officers  and  soldiers  on 
continental  and  state  establishments,  authorizes  the 
deputations  of  officers,  therein  named,  to  appoint  super- 
intendents, in  behalf  of  their  respective  lines,  for  the 
purpose  of  surveying  the  lands;  ami  also  to  appoint 
two  principal  surveyors,  and  contract  with  them  for 
their  fees.  etc.  The  third  section  of  the  act  then  pro- 
vides, 'that  every  person  or  persons  holding  officers  or 
soldiers'  warrants,  by  assignment,  shall  pay  down  to  the 
principal  surveyors,  at  the  time  of  the  delivering  such 
warrant  or  warrants,  one  dollar,  for  every  hundred 
acres  thereof,  exclusive  of  the  legal  surveyor's  fees, 
toward  raising  a  fund  for  the  purpose  of  supporting  all 
contingent  expenses;  or,  at  the  option  of  such  holder  or 
holders,  the  same  may  he  held  up  until  warrants  of  all 
the  original  grantees  have    been    surveyed;     the    said 
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surveyors  to  account  for  all  the  money  so  received  to 
such  person  or  persons  as  the  said  deputations  may 
direct.'  This  is  the  clause  upon  which  the  bill  is 
founded.  And  it  is  apparent,  that  in  terms  it  provides 
for  an  accountability,  not  to  the  state,  but  to  persons  to 
be  appointed  by  the  deputations  of  officers ;  to  those 
for  whose  benefit  the  fund  was  raised,  and  was  to  be 
applied,  and  not  to  the  state,  which  had  no  interest 
whatsoever  in  it." 

We  are  now  brougth  to  the  second  ground  of  recovery  stated  in 
the  bill,  which  relates  to 

That  Part  of  the  Debt  Not  Held  by  Third  Persons,  But 
Which  Virginia  Avers  She  Holds  in  her  Literary  and  Sink- 
ing Funds,  in  Her  Own  Right  and  Not  as  Trustee. 

As  to  this  part  of  the  bill,  we  refer  the  Court  to  the  answer;  and, 
so  far  as  pertinent  to  this  phase  of  the  case,  the  answer  of  West 
Virginia  is  as  follows : 

"This  respondent  denies  that  there  was  in  addition 
to  the  above  mentioned  liability  to  the  general  public 
any  other  indebtedness  evidenced  b}r  bonds  held  by  and 
due  to  the  Commissioners  of  the  Sinking  Fund  and  the 
Literary  Fund  of  the  said  State  of  Virginia  as  created 
under  her  laws,  amounting,  the  former  to  $1,462,993, 
and  the  latter  to  $1,543,669.05,  or  to  any  other  sums, 
as  of  the  same  date,  as  in  the  said  bill  is  alleged,  because 
this  defendant  avers  that  the  commissioners  of  these 
two  funds  were  and  are  mere  state  agencies,  and  public 
officials  of  the  state,  created  by  said  State  of  Virginia 
to  have  the  custody  of  and  to  preserve  certain  of  her 
financial  resources  and  obligations  to  be  made  available 
for  specific  purposes  when  necessary,  and  which  now 
belong  exclusively  to  Virginia  and  are  held  for  her 
sole  and  exclusive  use  and  benefit.  Respondent  denies 
that  any  of  the  bonds  or  certificates  so  alleged  to  be 
held  by  the  Commissioners  of  the  Sinking  Fund  and  the 
Literary  Fund  were  ever  negotiated  or  sold  by  the 
State  of  Virginia,  or  that  the  same  constituted  a  part  of 
the  public  debt  of  that  state  on  the  first  day  of  Jan- 
uary, 1861,  and  denies  that  the  certificates  representing 
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one-third  of  such  bonds  are  now  a  part  of  the  said 
public  debt;  and  respondent  avers  that  the  State  of 
Virginia  has  long  since  voluntarily  cancelled  all  of  said 
bonds  and  the  same  are  no  longer  of  any  force  or  val- 
idity." 

It  will  be  seen  that  the  answer  of  the  defendant  controverts  the 
allegations  that  the  bonds  held  by  the  Commissioners  of  the  Sinking 
and  the  Literary  Funds  of  the  State  of  Virginia  constitute  any  part 
of  the  debt  of  Virginia  within  the  meaning  and  contemplation  of 
the  said  Ordinance  of  1861,  or  of  the  constitution  of  West  Virginia 
of  1862,  and  denies  that  such  bonds  so  held  constitute,  or  ever  con- 
stituted, a  part  of  the  public  debt  of  Virginia  existing  on  the  first  day 
of  January,  1861. 

The  commissioners  of  these  two  funds  are  mere  state  agencies  or 
instrumentalities  created  by  the  Commonwealth  of  Virginia,  to  care 
for  and  preserve  certain  of  her  own  financial  resources,  available  for 
specific  purposes,  and  which  belong  exclusively  to  Virginia.  A  few  of 
the  old  bonds  of  Virginia  issued  prior  to  1861  were  by  her  converted 
into  immediately  available  money  by  being  deposited  with  these  com- 
missioners, and  were  therefore  never  sold  and  the  title  never  trans- 
ferred from  her  so  as  to  create  a  liability  against  the  state  herself,  and 
hence  at  no  time  was  there  ever  any  right  of  action  or  liability  on 
account  of  these  old  bonds  so  desposited  with  the  said  commissioners 
which  could  properly  be  asserted  against  the  old  state.  In  other  words 
these  few  old  bonds  deposited  with  these  commissioners  did  not  create 
any  debt  against  the  State  of  Virginia.  At  no  time  or  under  any 
circumstances  could  these  bonds  have  been  made  or  become  a  legiti- 
mate subject  matter  of  controversy  or  suit  against  the  Common- 
wealth of  Virginia.  To  make  them  such,  would  present  the  grotesque 
spectacle  of  a  sovereign  state  suing  herself  for  an  accounting  and  pay- 
ment to  herself  of  her  own  funds,  already  under  her  absolute  control. 

Again:  There  can  be  no  liability  in  favor  of  the  Commonwealth 
of  Virginia  against  the  State  of  West  Virginia  on  these  bonds  so 
held.  The  moneys  in  the  sinking  fund  which  purchased  these  bonds 
previous  to  the  first  day  of  January,  1861,  were  raised  by  the  revenues 
of  the  entire  state  before  the  division,  and  they  were  therefore  the 
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property  of  such  entire  state;  and  being  owned  by  the  state  itself, 
the  debtor,  they  were  a  dead  asset  both  as  to  that  portion  of  the  state 
which  passed  into  the  new  state  and  the  State  of  Virginia  as  she 
remained,  and  Virginia  claiming  to  be  such  owner  has  no  more  right 
to  institute  and  prosecute  a  suit  thereon  against  West  Virginia  than 
would  West  Virginia  if  a  similar  bond  had  fallen  into  her  possession. 
If  there  is  any  liabilit}'"  in  respect  to  said  bonds  it  is  a  liability  of  the 
State  of  Virginia  to  the  State  of  West  Virginia  for  a  portion  thereof 

Then,  if  this  were  the  status  of  Virginia  as  to  the  old  bonds  held  by 
the  commissioners  of  her  Sinking  Fund  and  Literary  Fund  prior  to 
1861,  and  which  remained  unchanged  at  the  time  of  the  formation 
of  the  State  of  West  Virginia,  could  their  refunding  and  the  issuance 
of  the  deferred  certificates  as  to  the  one-third  of  them,  alter  this 
status  with  reference  to  her  right  of  suit  thereon,  or  as  to  any  part  of 
them?  The  propounding  of  the  question  must  evoke  a  negative 
answer. 

The  idea  of  debt  necessarily  implies  an  obligation  payable  by  the 
debtor  to  some  third  party — a  creditor  existing  independently  of  the 
debtor,  and  over  whom,  as  to  the  obligation  asserted,  the  debtor  can 
have  no  control,  and  in  the  use  or  disposition  of  which  the  debtor 
has  no  right  or  interest  whatever. 

Upon  what  principle  or  ground  or  reason  can  Virginia  claim  that 
the  old  bonds  placed  by  her  with  her  commissioners  of  the  Sinking 
and  Literary  Funds,  were. or  are  now  any  part  of  her  ante  helium  debt? 
We  are  wholly  unable  to  perceive  any.     In  fact,  there,  is  none. 

If  it  be  contended  that  the  commissioners  of  the  Sinking  and 
Literary  Funds  are  distinct  entities  from  the  state,  persons  clothed 
with  an  existence  distinct  and  separate  from  the  commonwealth,  with 
the  right  to  assert  a  liability  against  Virginia  on  account  of  these  old 
bonds  acquired  by  them  prior  to  the  erection  of  the  territory  contained 
within  the  boundries  of  West  Virginia  into  a  state,  then  this  Court 
cannot  entertain  jurisdiction  of  its  suit,  because  these  commissioners 
are  necessary  parties  thereto;  and  the  commission,  having  been  created 
and  existing  by  virtue  of  the  laws  of  Virginia,  must  be  a  citizen  of 
Virginia,  and  if  a  distinct  entity,  it  must  necessarily  be  a  corporation 
having  its  domicile  in  Virginia,  where  it  was  created. 
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Thus,  it  is  seen  that,  in  any  aspect  of  the  case,  this  Court  has  no 
jurisdiction  of  this  suit  so  far  as  the  certificates  belonging  to  these 
commissioners  are  concerned.  This  feature  itself  of  this  cause  can 
constitute  no  ground  of  controversy  between  the  parties  to  the  bill. 

In  the  case  of  Roe  v.  Marchand,  86  Va.  107  (9  S.  E.  995),  we  find 
the  court  saying : 

"A  debt  is  an  obligation  due  from  one  person  to 
another,  payment  of  which  the  latter  has  a  legal  right 
to  enforce." 

See  also  the  case  of  Harris  v.  Larsen,  24  Utah  139,  1414  (66  Pac. 

782). 

The  learned  Master  to  whom  this  cause  was  referred  had  before 
him  the  question  whether  or  not  the  bonds  held  by  Virginia  through 
the  agency  of  her  Literary  and  Sinking  Funds  constituted  any  part  of 
the  debt  existing  on  the  first  day  of  January,  1861. 

After  careful  consideration  he  deduces  the  following  conclusions: 

"I  am  satisfied  that  the  great  weight  of  reason  and 
authority  is  against  the  contention  of  the  plaintiff,  and 
I  therefore  find  that  the  Sinking  Fund  with  interest, 
and  the  Literary  Fund  with  interest,,  within  the  mean- 
ing of  the  decree,  were  not  a  part  of  the  public  debt 
of  the  Commonwealth  of  Virginia  on  the  first  day  of 
January,  1861"  (Eep.,  p.  28). 

i 
True,  Virginia  has  excepted  to  this  part  of  the  report;  but  the 

reasons  assigned  by  the  Master  for  his  conclusion  are  so  cogent,  and 

the  authorities  cited  and  relied  on  by  him  in  his  report  so  conclusive, 

that  futher  consideration  of  the  question  is  not  necessary.     Therefore, 

we  contend  that  Virginia  cannot  maintain  this  suit  because  of  any 

claim  by  her  on  account  of  the  certificates  held  by  the  Literary  and 

Sinking  Funds. 

Virginia  Is  Not  Entitled  to  Contribution  from  West  Virginia. 

The  third  ground  stated  in  the  bill  upon  which  Virginia  seeks 
relief  alleges  that  Virginia  has  paid  off  or  retired,  of  principal  and 
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interest  of  said  debt,  a  sum  considerably  in  excess  of  $25,000,000, 
which  she  owns  in  her  own  right,  and  on  account  of  which  she  avers 
that  she  has 

"a  just  claim  against  West  Virginia  for  contribution 
to  the  extent  of  West  Virginia's  equitable  liability 
therefor"'    (E.,  p.  13,   Par.  XVI  of  bill). 

By  reference  to  exhibit  3  of  the  bill  (E.,  pp.  26,  38,  and  especially 
pp.  27-32),  it  will  be  seen  that  Virginia,  by  this  act  of  her  legislature, 
makes  a  full  and  detailed  statement  of  the  whole  debt  existing  on 
January  1,  1861,  stating  it  with  reference  to  four  distinct  periods, 
to-wit  :  as  of  January  1.  1861,  July  1,  1863;  July  1,  1871;  and  July 
1.  1882.  Ascertaining  by  this  statement  the  entire  debt  as  of  Jan- 
uary 1,  1861,  she  by  this  act  fixes  as  her  just  proportion  thereof 
twro-thirds  of  the  entire  debt.  This  statement  purports  to  show  the 
accrued  interest  and  The  various  payments  made  by  Virginia  on 
account  of  said  debt  and  its  interest.  It  shows  that  she  credits  herself 
with  every  dollar  paid  by  her  on  account  of  this  debt,  and  deducts  the 
aggregate  of  such  payments  from  her  assumed  just  proportion  of  two- 
thirds  of  said  debt.  By  repeated  declarations  she  avers  this  to  be  her 
just  proportion,  at  the  same  time  declaring  the  residue,  one  third,  to  be 
"West  A'irginia's  just  proportion  of  said  debt.  It  futher  shows  that 
no  part  of  any  sum  joaid  by  Virginia  on  said  debt  was  ever  paid  on 
account  of  any  part  of  the  one-third  of  said  debt  alleged  to  be  West 
Virginia's  just  proportion.  In  fact,  as  shown  by  the  record  Virginia 
has  paid  nothing  on  account  of  any  part  of  said  debt  she  claims 
West  Virginia  should  pay. 

The  answer  of  West  Virginia  with  reference  to  this  feature  of  the 
bill  is  as  follows : 

'"For  further  answer  to  said  bill  respondent  avers 
that  if  any  sum  has  been  paid  by  Virginia,  even  though 
amounting  in  the  aggregate  to  $25, 000. 000,  including 
principal  and  interest  to  date,  calculated  at  the  rate  of 
6  per  centum  per  annum,  it  was  paid  by  her  on  account 
of  her  admitted  just  and  equitable  proportion  of  said 
public  debt  created  prior  to  January  1,  1861;  and  if 
she  has  any  claim  at  all  against  West  Virginia  on 
account  of  said  alleged  payment,  which  is  not  admitted, 
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but  is  denied,  it  can  only  be  for  such  amount  as  may  be 
ascertained  upon  the  basis  and  according  to  the  princi- 
ples embodied  in  section  9  of  the  ordinance  of  the 
Virginia  convention,  as  hereinbefore  stated.  So  this 
respondent  denies  that  she  is  liable  for  any  part  of  the 
obligations  mentioned  in  paragraph  XV  and  paragraph 
XVI  of  the  plaintiff's  bill,  alleged  to  have  been  taken  up 
and  paid  on  account  of  said  public  debt,  and  denies 
that  the  said  Commonwealth  of  Virginia  has,  in  her 
own  right,  a  'just  claim'  against  West  Virginia  for 
contribution  on  account  thereof. 

"Respondent,  for  further  answer  to  said  paragraph 
XVI  of  said  bill,  avers  that  all  accounts,  vouchers  and 
other  records  relating  to  the  said  public  debt  of  Vir- 
ginia, showing  the  payment  made  thereon,  if  any,  and 
all  other  facts  connected  therewith,  are  now  and  always 
have  been  in  the  exclusive  possession  and  control  of  the 
plaintiff,  and  respondent  has  no  knowledge  or  informa- 
tion concerning  the  alleged  payment  of  $25,000,000, 
or  any  other  sum,  on  account  of  said  debt  existing  prior 
to  January  1,  1861,  and  therefore  denies  that  plaintiff 
has  paid  said  sum  of  $25,000,000,  or  any  part  thereof, 
and  demands  strict  proof."    (R.,  p.  1ST. 

Thus  the  answer  positively  denies  any  payment  by  Virginia  on 
account  of  said  debt  which  entitles  her  to  contribution  from  West 
Virginia,  thereby  placing  Virginia  upon  proof  of  the  feature  of  her 
bill.  The  record  is  entirely  barren  of  any  proof  in  support  of  this 
allegation.  Virginia  could  not  properly  take  proof  to  bring  this 
feature  of  the  bill  in  issue,  by  reason  of  her  failure  to  file  a  replica- 
tion to  the  answer.  In  fact,  the  evidence,  as  shown  by  the  contents  of 
exhibit  3  of  the  bill,  instead  of  supporting  the  bill  in  this  regard 
proves  the  truth  of  this  part  of  the  answer. 

The  cardinal  principle  of  contribution  is  founded  in  and  controlled 
by  the  doctrine  of  equity  and  natural  justice,  whereby  one  of  two  com- 
mon debtors  who  has  paid  more  than  his  just  share  of  the  common 
debt  shall  be  permitted  to  call  upon  the  other  to  contribute  such  sum 
to  the  one  who  has  paid  it  all  as  will  equalize  the  burden  between  the 
two. 

White  v.  Banks,  21  Fla.  705  (56  Am.  Dec.  283). 
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Owen  v.  McGhee,  61  Ala.  440. 

Golsen  v.  Brand,  75  111.  148. 

( 'hajfee  v.  Jones,  36  Mass.  260. 
Dec.  570). 

Moore  v.  Moore,  11  N.  C.  358  (15  Am.  Dec.  523). 

•Armstrong  County  v.  Clarion  County,  66  Pa.  St.  218 
(5  Am.  Pep.  368). 

Screven  v.  Joyner,  1  Hill  Eq.  (S.  C.)  252  (26  Am. 
Dec.  199). 

Jobe  v.  O'Brien,  21  Tenn.  34. 

To  entitle  a  party  to  enforce  contribution,  the  one  seeking  it  must 
have  discharged  the  entire  common  or  joint  liability. 

Culmer  v.  Wilson,  13  Utah  129  (44  Pac.  833). 

The  Bill  Multifarious. 

The  question  whether  the  bill  is  multifarious  is  yet  open  for  discus- 
sion and  decision.  This  Court,  in  disposing  of  the  demurrer  in  this 
case,  says : 

"Consideration  of  the  objections  of  multifariousness, 
misjoinder  of  parties  and  of  causes  of  action,  may 
properly  be  postponed  until  the  final  hearing  of  a  bill 
filed  by  the  Commonwealth  of  Virginia  against  the 
State  of  West  Virginia,  which  seeks  an  adjudication  of 
the  amount  due  the  former  by  the  latter  as  the  equitable 
proportion  of  the  public  debt  of  the  original  State  of 
Virginia  which  was  assumed  by  West  Virginia  at  the 
time  of  its  creation  as  a  state." 

Virginia  v.  West  Virginia,    206    U.    S.    290    (51 

L.  Ed.  1068). 

And  in  a  subsequent  opinion,  in  refering  the  cause  to  a  master, 
the  Court  said : 

"The  answers  to  these  inquiries  to  be  without  preju- 
dice to  any  question  in  the  cause." 

Virginia   v.    West    Virginia,   209   U.    S.    514    (52 
L.  Ed.  914). 
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One  of  the  grounds  of  the  defendant's  demurrer  filed  to  the  plain- 
tiff's bill  was  that  of  multifariousness,  consisting  in  uniting  two 
separate  and  distinct  demands  in  the  same  bill.  One  of  the  grounds 
for  an  accounting  set  out  in  the  bill  is  the  claim  or  demand  which 
Virginia  asserts  in  her  own  right  under  two  acts  passed  by  the  legis- 
lature of  Virginia,  on  the  3d  of  February,  1863,  and  the  4th  of  Feb- 
ruary, 1863.  This  part  of  the  bill  appears  in  paragraphs  VIII.  and 
IX.  of  the  bill  at  pages  7  and  8  of  the  record.  The  first  act,  under 
which  it  is  alleged  that  certain  property  was  transferred  by  the  Com- 
monwealth of  Virginia  to  the  State  of  West  Virginia,  reads  as  follows . 

"That  all  property,  real,  personal  and  mixed,  owned 
by,  or  appertaining  to  this  state,  and  being  within  the 
boundaries  of  the  proposed  state  of  West  Virginia, 
when  the  same  becomes  one  of  the  United  States,  shall 
thereupon  pass  to,  and  become  the  property  of  the  State 
of  West  Virginia,  and  without  any  other  assignment, 
conveyance  or  transfer  or  delivery  than  is  herein  con- 
tained, and  shall  include  among  other  things  not  herein 
specified  all  lands,  buildings,  roads,  and  other  internal 
improvements  or  parts  thereof,  situated  within  said 
boundaries,  and  vested  in  this  state,  or  in  the  president 
and  directors  of  the  literary  fund,  or  the  board  of  public 
works  thereof,  or  in  any  person  or  persons  for  the  use  of 
this  state,  to  the  extent  of  the  interest  and  estate  of  this 
state  therein;  and  shall  also  include  the  interest  of  this 
state,  or  of  the  said  president  and  directors,  or  of  the 
said  board  of  public  works,  in  any  parent  bank  or  branch 
doing  business  within  said  boundaries  and  all  stocks  of 
any  other  company  or  corporation,  the  principal  office 
or  place  of  business  whereof  is  located  within  said 
boundaries  standing  in  the  name  of  this  state,  or  of  the 
said  president  or  directors,  or  of  the  said  board  of  public 
works,  or  of  any  person  or  persons,  for  the  use  of  this 
state."     (E.,  pp.  7,  8.) 

By  the  fifth  section  it  was  enacted : 

"That  if  the  appropriations  and  transfers  of  prop- 
erty, stocks,  and  credits  provided  for  by  this  act,  take 
effect,  the  State  of  West  Virginia  shall  duly  account  for 
the  same  in  the  settlement  hereafter  to  be  made  with 
this  state,  provided  that  no  such  property,  stocks  and 
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credits  shall  have  been  obtained  since  the  reorganization 
of  the  stale  government.''     (E.,  p.  8.) 

The  bill  then  charges  that  the  property  transferred  to  the  state 
of  West  Virginia  under  this  act  was  received  and  enjoyed  by  that  state, 
and  consisted  of  a  number  of  items,  the  value  of  which  amounted  in 
the  aggregate  to  "several  millions  of  dollars,"  the  bank  stocks  alone 
having  realized  to  the  state  about  "six  hundred  thousand  dollars." 
(B.,  p.  8.) 

The  second  act  is  as  follows : 

"1.  That  the  sum  of  One  Hundred  and  Fifty 
Thousand  Dollars  be,  and  is  hereby  oppropriated  to 
the  State  of  West  Virginia  out  of  moneys  not  otherwise 
appropriated,  when  the  same  shall  have  ben  foremed, 
organized  and  admitted  as  one  of  the  states  of  the 
United  States. 

"2.  That  there  shall  be  and  hereby  is  appropriated 
to  the  said  State  of  West  Virginia  when  the  same  shall 
become  one  of  the  United  States,  all  balances,  not  other- 
wise appropriated,  that  may  remain  in  the  treasury,  and 
all  moneys  not  otherwise  appropriated  that  may  come 
into  the  treasury  up  to  the  time  when  the  said  State  of 
West  Virginia  shall  become  one  of  the  United  Stales: 
provided,  however,  that  when  the  said  state  of  West 
Virginia  shall  become  one  of  the  United  States,  it  shall 
be  the  duty  of  the' auditor  of  this  state  to  make  a  state- 
ment of  all  the  moneys  that  up  to  that  time  have  been 
paid  into  the  treasury  from  counties  located  outside  of 
the  boundaries  of  the  said  State  of  West  Virginia,  and 
also  all  moneys  that  up  to  the  same  time  have  been 
expended  in  such  counties,  and  the  unexpended  surplus 
of  all  such  moneys  shall  remain  in  the  treasury  and 
continue  to  be  the  property  of  this  state."  (E.,  pp.  8,  9.) 

And  the  bill  alleges  that  the  sum  of  one  hundred  and  fifty  thousand 
dollars,  "together  with  other  sums  belonging  to  the  State  of  Virginia," 
were  received  and  collected  by  the  State  of  West  Virginia,  after  its 
formation.  It  also  alleges  in  said  bill  in  clause  four  of  paragraph 
XVIII.,  at  page  14  of  the  record  : 

"The  State  of  West  Virginia  has,  since  her  creation 
as  a  state,  received  from  the  State  of  Virginia  real  and 
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personal  property  amounting  in  value  to  many  mil- 
lions of  dollars,  and  held  and  enjoyed  the  same,  but 
upon  expressed  condition  that  she  should  duly  account 
for  the  same  in  a  settlement  thereafter  to  be  had 
between  her  and  the  Commonwealth  of  Virginia."  (E., 
p.  14.) 

This  feature  of  the  bill  is  intended  to  embody  the  demand  made 
by  the  Commonwealth  of  Virginia  in  her  own  right,  separate  and  dis- 
tinct from  any  claim  or  demand  of  the  creditors  of  Virginia. 

The  other  feature  of  the  bill  presents  the  claim  of  Virginia  for  an 
accounting  with  West  Virginia  for  the  latter's  proportion  of  the  public 
debt  of  Virginia  prior  to  January  1,  1861. 

It  is  alleged  in  the  bill  that  on  the  20th  of  August,  1861,  the 
commonwealth  of  Virginia,  in  convention  assembled,  at  the  City  of 
Wheeling,  adopted  an  ordinance  "to  provide  for  the  formation  of  a 
new  State  out  of  the  portion  of  the  territory  of  this  state,''  and  then 
quotes  section  9  of  the  ordinance.  (R.,  pp.  6,  7.) 

It  then  alleges  that  West  Virginia  was  admitted  into  the  Unon 
on  the  20th  of  June,  1863,  under  a  constitution  which  contained  the 
following  provisions : 

"5.  No  debt  shall  be  contracted  by  this  state  except 
to  meet  casual  deficits  in  the  revenue,  to  redeem  a 
previous  liability  to  the  state,  to  suppress  insurrection, 
repel  invasion,  or  defend  the  state  in  time  of  war." 

"7.  The  legislature  may,  at  any  time,  direct  a  sale 
of  the  stocks  owned  by  the  state,  in  banks  and  other 
corporations,  but  the  proceeds  of  such  sale  shall  be 
applied  to  the  liquidation  of  the  public  debt,  and  here- 
after the  state  shall  not  become  a  stockholder  in  any 
bank." 

"8.  An  equitable  proportion  of  the  public  debt  of 
the  Commonwealth  of  Virginia  prior  to  the  first  day  of 
January,  1861,  shall  be  assumed  by  this  state,  and  the 
legislature  shall  ascertain  the  same  as  soon  as  may  be 
practicable  and  provide  for  the  liquidation  thereof  by  a 
sinking  fund  sufficient  to  pay  the  accruing  interest 
and    redeem    the  principal    within  thirty-four  vears." 
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As  is  shown  in  the  bill  and  elsewhere  in  this  brief,  Virginia  settled 
with  the  holders  of  the  old  public  debt  by  issuing  new  bonds  for  two- 
thirds  of  the  amount  thereof,  which  amount  she  declared  to  be  her 
equitable  proportion  of  such  debt ;  and  the  creditors  agreed  thereto,  and 
accepted  the  bonds.  Virginia  arbitrarily  declared  that  the  other  one- 
third  of  the  amount  of  her  debt  was  the  proportion  for  which  West 
Virginia  was  liable,  and  for  such  one-third  she  issued  certicates; 
and  her  creditors  agreed  thereto  and  accepted  the  certicates  and 
released  Virginia  from  all  liability  therefor.    The  bill  then  alleges: 

"By  each  of  the  acts  for  the  settlement  of  her  debt 
above  recited,  it  was  provided  that  the  bonds  of 
undivided  Virginia  so  far  as  not  funded  in  the  new 
obligations  given  by  your  oratrix,  should  be  sur- 
rendered and  held  by  your  oratrix,  who  either  by 
the  express  terms  of  the  settlement  provided  for  by 
said  acts,  or  as  a  just  and  equitable  consequence  there- 
from, received  and  holds  said  original  bonds  so  far  as 
unfunded  in  trust  for  the  creditor  who  deposited  the 
same  with  her,  or  his  assigns;  and  certificates  to  this 
effect  were  given  by  your  oratrix  to  each  creditor  whose 
old  Virginia  bond  was  so  surrendered  to  her."  (R., 
.      p.  12.) 

And  it  is  also  further  alleged  in  the  bill  that : 

"All  of  the  bonds  and  obligations  and  other  evidence 
of  the  indebtedness  of  the  original  State  of  Virginia 
outstanding  and  contracted  on  January  1,  1861,  as 
stated  in  paragraph  I  of  this  bill,  except  a  comparatively 
insignificant  sum,  not  amounting  to  one  per  cent  of  the 
aggregate  of  these  liabilities,  have  been  taken  up  and 
are  now  actually  held  by  your  Oratrix,  and  she  has  the 
right  to  call  upon  West  Virginia  for  a  settlement  with 
respect  thereto.*'      (R.,  pp.  12,  13.) 

The  several  acts  of  the  legislature  of  Virginia  under  which  the 
debt  was  adjusted  and  the  contracts  made  under  which  the  certificates 
issued  by  the  state  have  been  deposited  with  the  commission  in  trust 
for  the  purpose  of  bringing  this  suit,  are  exhibited  with  and  made  part 
of  the  bill  :  and  it  is  alleged  that  "this  suit  has  been  instituted  at  the 
request  and  direction  of  the  said  Commission,  and  in  strict  conform- 
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ity  with  the  provisions  of  said  Act  of  March  6,  1900."  See  paragraph 
XX.  of  said  bill,  at  p.  15  of  Record. 

Virginia  seeks  to  obtain  a  decree  in  her  own  right  for  an  alleged 
indebtedness  against  West  Virginia,  "evidenced  by  her  bonds  and  other 
liabilities  held  by  and  due  to  the  Commissioners  of  the  Sinking  Fund 
and  Literary  Fund  of  the  State,  as  created  under  her  laws  amount- 
ing, the  former  to  $1,462,993.00,  and  the  latter  to  $1,543,669.05," 
in  addition  to  the  other  claims  made  in  her  own  right.  See  par.  I. 
of  bill,  at  p.  3  of  Record. 

Another  feature  of  the  bill  is  that  which  sets  up  a  claim  on  the  part 
of  Virginia  in  her  own  right  against  West  Virginia  for  the  unfunded 
debt  represented  by  the  certificates  held  by  the  Literary  and  Sinking 
Funds,  financial  agents  employed  by  Virginia  as  part  of  the  policy  of 
facilitating  the  administration  of  her  state  government. 

A  further  demand  made  by  Virginia  in  her  own  right  is  that  for 
contribution,  which  is  purely  an  equitable  demand.  This  we  have 
already  discussed,  and  again  call  the  court's  attention  to  this  feature 
of  the  case  to  present  more  clearly  the  proposition  of  multifariousness. 

In  Haines  v.  Garpenier,  1  Woods  262  (Fed.  Cas.  No.  5905),  a 
demurrer  was  filed  to  the  bill,  one  ground  of  which  was  multifarious- 
ness.   In  discussing  this  point  the  Court  said : 

"By  multifariousness  is  meant  the  improperly  join- 
ing in  one  bill,  distinct  and  independent  matters  and 
thereby  confounding  them:  as,  for  example,  by  uniting 
in  one  bill  several  matters  perfectly  distinct  and  uncon- 
nected against  one  defendant,  or  the  demand  of  several 
matters  of  a  distinct  and  independent  matter  against 
several  defendants  in  the  same  bill.  1  Coop.  Eq.  PI. 
182;  Saxton  v.  Davis,  IS  Ves.  72.  In  this  bill  the  con- 
troversy raised  by  the  heirs  at  law  of  the  testatrix, 
touching  the  validity  of  the  bequest  of  the  will,  is  united 
with  the  claim  of  the  heirs  of  George  W.  Graves,  the 
husband  of  testatrix,  to  the  property  disposed  of  by  the 
will;  they  claiming  that  the  property  descended  to 
them,  and  did  not  belong  to  the  testatrix,  and  could 
not  therefore  pass  by  her  will,  and  with  the  suit  of 
Elias  W.  Dennis,  a  creditor  of  the  succession,  whereby 
lie  seeks  to  recover  judgment  against  the  estate,  and 
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with  a  demand  for  an  account  to  be  rendered  by  the 
executor.  I  do  not  think  the  adjudged  cases  furnish 
a  better  illustration  of  a  multifarious  bill.  A  bill  by 
a  creditor  sought  an  account  against  an  executor  and 
trustee  of  the  testator's  estate,  and  also  to  set  aside  a 
sale  made  by  the  executor  and  trustee  to  a  purchaser 
who  was  made  a  party  to  the  bill;  it  was  held  demur- 
rable for  multifariousness,  for  the  purchaser  had  nothing 
to  do  with  the  general  settlement  of  the  accounts  of  the 
estate,  and  ought  not  to  be  involved  in  any  litigation 
respecting  it.  Salvage  v.  Hyde,  Jac.  151.  So  when 
devisees  and  legatees  brought  a  bill  against  the  trustees 
and  executors  under  the  will  and  against  a  mortgagee 
of  part  of  the  estates,  alleging  collusion  between  the 
trustees  and  executors  and  the  mortgagee,  and  that  they 
refused  to  compel  the  mortgagee  to  account  for  the  rents 
and  profits,  or  to  redeem  the  mortgage,  and  the  bill 
prayed  for  an  account  of  the  testator's  effects,  and  that 
the  mortgage  might  be  redeemed;  the  bill  was  held  on 
demurrer  by  the  mortgagee  to  be  multifarious,  for  the 
the  mortgagee  had  nothing  to  do  with  the  general  settle- 
ment of  the  accounts  of  the  estate.  Pearse  v.  Hewitt, 
7  Sim.  471.  The  case  when  unconnected  parties  are 
allowed  to  be  joined  in  a  suit  are  where  there  is  one 
common  interest  among  them  all,  centering  in  the  point 
in  issue  in  the  cause.'  Ward  v.  Duke  of  Northumber- 
land, 2  Anstr.  469." 

In  this  case  there  was  a  uniting  in  the  bill  of  different  claims  in 
different  rights  and  the  court  held  that  this  was  the  uniting  of 
several  matters  of  a  distinct  and  independent  nature  against  several 
defendants  in  the  same  bill.  This  decision  was  subsequently  affirmed 
by  the  Supreme  Court  of  the  United  States,  in  91  U.  S.  254. 

In  Casseh  v.  Vernon,  5  Mason  332  (Fed.  Cas.  No.  2503),  the  bill 
was  objected  to  on  the  grounds  that  the  plaintiff  united  in  his  bill  a 
claim  for  money  as  administrator  of  Mrs.  Cassels,  and  also  a  claim  in 
his  individual  capacity.    The  court  in  discussing  this  objection  said : 

"The  bill  is  certainly  incorrect  in  this  union  of 
inconsistent  claims;  and  if  the  objection  had  been 
taken  upon  demurrer,  it  would  have  overthrown  the  bill, 
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unless  an  amendment  was  allowed.  Courts  of  equity 
will  not  permit  distinct  and  independent  titles  to  be  set 
up  in  the  same  bill,  for  that  would  be  to  allow  multi- 
fariousness; much  less  will  it  permit  inconsistent  titles, 
or  alternative  titles,  for  that  might  tend  to  vary  incon- 
venient consequences  in  point  of  evident.  It  is  the 
duty  of  the  party  who  seeks  the  assistance  of  the  court 
to  state  his  own  title  directly,  without  any  alternatives, 
and  not  to  put  the  court  upon  the  duty  to  select,  out  of 
many,  any  one,  which  it  may  ultimately  think,  upon 
the  evidence,  can  be  supported.  See  Salvage  v.  Hyde, 
Jac.  151;  Edwards  v.  Edwards,  Id.  335;  Mole  v.  Smith, 
I  Jac.  &  W.  665.  This  difficulty,  however,  could  have 
been  gotten  rid  of  by  an  amendment;  and  coming  on 
after  a  full  answer,  and  a  hearing  by  consent  of  parties, 
the  shortest  course  will  be  to  dismiss  the  bill  as  to  all 
claims  except  that  made  in  the  representative  char- 
acter." 

In  Jones  v.  Foster,  50  Miss.  47,  the  pertinence  of  the  case  and  the 
points  of  law  applicable  here  appear  in  the  syllabus,  which  we  here 
copy: 

"Where  J.  as  guardian  of  certain  minors  sold  real 
estate  on  time  under  an  order  of  the  probate  court  and 
took  notes  for  the  purchase  money  and  F.  becoming 
the  purchaser;  and  afterwards,  J  sold  other  real  estate, 
as  administrator,  and  F.  became  the  purchaser  again, 
and  executed  notes  for  the  purchase  money,  J.  filed  his 
bill  to  enforce  his  lien  on  the  notes  payable  to  him,  both 
as  guardian  and  as  administrator;  held,  that  the  bill 
was  bad  for  multifariousness. 

"The  bill  cannot  join  several  distinct,  unconnected 
subjects,  against  the  same  defendant  or  against  several 
defendants. 

"A  party  cannot  lie  pursued  in  the  same  suit  in  the 
double  capacity  of  guardian  and  administrator,  because 
the  liabilities  are  separate  and  independent.  Wren  v. 
Gayden,  1  How.  365.  The  complainant,  representing 
in  his  own  person,  separate  and  independent  capacities 
and  rights,  and  the  defendant,  F.  is  pursued  in  respect 
to  separate  and  distinct  estates,  acquired  in  differeni 
rights.    Where  several  subjects    are    united,     it    must 
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appear,  thai  as  to  the  subject  matters  and  the  relief,  all 
the  defendants  are  connected,  though  differently,  with 
the  entire  subject  in  dispute." 

In   Van  Mater  v.  Sickler,  !)  X.  J.  Eq.  is:?,  the  court  said  at  page 
484: 
t 

"Second.  The  hill  is  multifarious.  One  object  of 
the  hill  is  to  settle  the  persona]  estate  of  Isaac  B.  Van 
Mater.  The  complainant,  as  next  of  kin.  calls  on  the 
defendant,  who  is  the  personal  representative  of  the 
intestate,  to  answer  in  that  capacity.  But  the  complain- 
an1  also,  as  an  heir  at  law.  calls  upon  the  defendant  to 
account  fur  certain  rents  and  profits  which  have  come 
into  his  hands.  It  appears,  from  the  hill,  that  the 
persons  entitled  to  the  rents,  claim  them  as  heirs  at  law 
through  their  mother,  who  was  the  wife  of  the  intestate. 
There  are  others  than  the  heirs  at  law  entitled  to  the 
rent,  who,  as  next  of  kin,  are  interested  in  the  distribu- 
tion of  the  estate  which  the  defendant  represents.  It 
is  manifest,  therefore,  that  these  accounts  cannot  be 
-el tied  in  the  same  suit." 

In  May  v.  Smith,  Busbee's  Eq.  196  (X.  C.)  (57  Am.  Dec.  594), 
the  bill  was  hied  by  Peter  May  as  the  administrator  with  the  will 
annexed  of  Reading  Anderson,  and  part  of  the  prayer  is  "that  the 
defendants  may  account  with  the  plaintiff  for  the  assets  of  the 
deceased  in  their  hands;"  and  another  prayer  is  that  the  defendants 
may  account  "for  the  effects  belonging  to  your  orator  deposited  in  their 
hands  by  the  deceased."  The  court  in  holding  that  the  bill  could 
not  be  sustained  said  : 

"Here  are  two  distinct  and  independent  causes  of 
action  united  :  one  to  call  in  and  collect  the  assets  of 
the  deceased  ;  and  the  other  to  follow  the  effects  of  the 
plaintiff,  effects  due  to  him  individually  and  in  his 
own  right.  At  law,  an  executor  or  administrator  can 
not  join  a  count  for  a  debt  due  to  him  individually 
with  one  in  his  representative  capacity.  Neither  can 
they  be  joined  in  equity:  Adams'  Eq.,  2d.  Ed.  567; 
Devour  v.  Fanning,  4  Johns.  Oh.  199;  Bedsole  v. 
Monroe,  5  Ired.  Eq.  315.  And  the  reason  assigned 
is.  that  different  decrees  and  proceedings     might     be 
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required:  for  convenience  therefore,  the  joinder  will 
not  be  permitted.  For  this  cause  the  defendant  might 
have  demurred.'" 

In  Bosle/j  v.  Phillips,  3  Tenn.  Ch..  649,  a  widow  filed  her  bill  to 
charge  the  defendant  with  a  fund  alleged  to  have  been  entrusted  to 
her  for  delivery  to  the  complainant  by  the  husband,  on  his  death- 
bed, as  a  gift  causa  mortis;  and  upon  its  being  held  by  the  supreme 
court,  that  the  personal  representative  of  the  husband  was  a  necessary 
party  to  the  suit,  the  complainant  took  out  letters  of  administration 
on  the  husband's  estate,  and  asked  leave  to  file  an  amended  bill  indi- 
vidually and  as  administratrix,  praying  relief  either  in  her  own  right 
or  in  her  representative  capacity.  The  court  refused  to  permit  the 
amendment  on  the  ground  that  to  do  so  would  be  to  allow  the 
uniting  in  the  same  bill  in  chancery  of  distinct  and  hostile  claims. 

In  Sylvester  v.  Boyd,  166  Mass.  445,  the  plaintiffs  filed  a  bill 
against  James  0.  Boyd  and  others.  One  of  the  prayers  of  the  bill 
was  that  an  account  be  taken  of  Boyd's  doings  as  trustee  in  order  that 
justice  be  clone  the  plaintiffs.  None  of  the  other  defendants  had 
any  interest  in  the  money  alleged  to  have  been  misappropriated  by 
Boyd,  and  none  of  them  had  any  interest  in  his  doings  generally  and 
his  account  as  trustee.  The  plaintiffs  also  charged  the  making  of  a 
conveyance  of  valuable  real  estate  and  personal  property  to  Peckham, 
which  they  averred  was  in  violation  of  the  duty  of  Boyd  as  trustee. 
The  court  in  sustaining  the  demurrer  said: 

"It  is  clear  that  different  causes  of  action  are  joined 
which  cannot  properly  be  tried  together,  and  that  the 
demurrers  should  be  sustained  on  the  ground  that  the 
bill  is  multifarious.  Cambridge  Water  Works  v.  Somer- 
ville  Dyeing  <.(•  Bleaching  Co.,  14  Gray  193;  Metcalf  v. 
Cady,  8  Allen  587;  Sanborn  v.  Dwinell,  135  Mass. 
236:  Keith  v.  Keith,  143  Mass.  262." 

i 
In  Leslie  v.  Leslie,  si    Y\h\.  70,  a  bill  was  filed  seeking  to  enforce 
the  performance  of  a  trust  in  real  property,  and  also  to  quiet  com- 
plainants   title    to   the    same   property.      The   court    in    holding   the 
bill  multifarious,  said : 

"Under  the  state  procedure,    the    complaint,    as   the 

pleading     was  there    styled,    would  have  been  had  on 
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account  of  a  misjoinder  of  causes  of  action,  ('ode  Civ. 
Proc.  Cal.  sec.  L27;  Reynolds  v.  Lincoln,  U  Cal.  138, 
!>  Pac.  L76,  L2  Pac.  149.  The  genera]  rules  of  equity 
practice  which  obtain  in  this  court  conduce  to  the  same 
result.  The  bill  is  multifarious,  in  that  it  joins  two 
distinct  ami  unconnected  grounds  of  equitable  relief. 
1  Fost.  Fed.  Prac.  sees.  3  1-1  I." 

In  Tnman  v.  New  York  Interurban  Water  Co.,  L31  Fed.  997,  the 
bill  was  filed  to  settle  the  righl  of  ownership  of  stock  of  a  corpora- 
tion, and  asking  relief  depending  upon  the  ownership  of  such  stock. 
The  court  held  the  bill  multifarious,  saying: 

"To  settle  such  right  and  to  ask  relief  which  depends 
upon  the  right  are  two  independent,  disconnected  and 
unrelated  questions,  and  the  lull  which  attempts  to  join 
them  in  one  suit  is  multifarious.  Shields  v.  Thomas,  18 
How.  253,  259  (15  L.  Ed.  368);  Walker  v.  Powers, 
104  l'.  S.  245  (26  L.  Ed.  729)." 

In  Cumberland  Valley  Railroad  Compdnys  Appeal,  62  Pa.  St.  218, 
the  ninth  point  of  the  syllabus  reads: 

"Charging  two  sources  of  right  by  a  plaintiff  renders 
a  bill  multifarious." 

Point  eleven  of  the  syllabus  of  the  same  case  is: 

"A  bill  is  multifarious  by  the  joinder  of  distinct, 
independent  and  separate  causes  of  complaint,  requiring 
different  defenses  and  different  decrees." 

In  Alexander  v.  Alexander,  85  Va.  353,  especially  at  page  363, 
the  court  in  discussing  the  doctrine  of  multifariousness,  quoting  from 
Lord  Tottenham  in  Campbell  v.  Market/.  1  My.  &  Cr.  603,  says: 

"It  is  utterly  impossible  to  lay  down  any  rule 
applicable  universally,  or  to  say  what  constitutes  multi- 
fariousness as  an  abstract  proposition.  For  'the  cases 
upon  the  subject  are  extremely  various,  and  the  court 
in  deciding  them  seems  to  have  considered  what  was 
convenient  in  the  particular  circumstances  rather  than 
to  have  attempted  to  lay  down  any  absolute  rule.' 
Yet.  it  will  seldom,  if  ever,  be  found  difficult  to  deter- 
mine whether  multifariousness  exists  in  the  particular 
<a>e.  if  we  will  only  bear  in  mind  these  cardinal  rules 
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upon  the  subject,  namely,  that  a  bill  will  always  be 
deemed  multifarious,  where  several  matters  joined  in 
the  bill  against  one  defendant  are  so  entirely  distinct 
and  independent  of  each  other  that  the  defendant  will 
be  compelled  to  unite  in  his  answer  and  defense,  differ- 
ent matters  wholly  unconnected  with  each  other,  and 
as  a  consequence  the  proofs  applicable  to  each  would 
be  apt  to  be  confounded  with  each  other,  and  great 
delays  might  be  occasioned  respecting  matters  ripe  for 
hearing  by  waiting  for  proofs  as  to  some  other  matter 
not  ready  for  hearing." 

As  has  been  seen  the  certificates  held  by  Virginia  in  her  own  right 
through  the  agency  of  the  Literary  and  Sinking  Funds,  constituted  no 
part  of  her  debt,  and  are  therefore  eliminated  from  this  suit.  Therefore 
now  the  only  claim  asserted  by  Virginia  with  reference  to  the  debt  is 
by  virtue  of  her  alleged  holding  of  the  certificates  or  canceled  bonds 
in  trust  as  to  that  part  of  tbe  debt  which  Virginia  claims  should  be 
paid  by  West  Virginia  to  the  holders  thereof.  If  anything  can  be 
recovered  at  all  in  this  suit  on  account  of  said  debt,  it  must  be  that 
part  which  Virginia  alleges  she  holds  in  trust  for  the  creditors.  She 
does  not  pretend  to  claim  anything  in  her  own  right  by  virtue  of  any 
part  of  this  unfunded  debt.  She  lias  no  interest  in  it,  but  is  simply 
suing  in  her  capacity  as  trustee  for  the  sole  use  and  benefit  of  the 
private  persons  who  are  holders  of  these  certificates.  This  raises  a 
very  different  controversy  from  that  involved  as  to  the  claim  asserted 
by  Virginia  in  her  own  right. 

To  settle  the  claim  of  Virginia  asserted  in  her  capacity  as  trustee, 
it  is  necessary  to  deride  whether  or  not  the  ordinance  is  to  control 
the  question,  or  the  provision  inserted  in  the  constitution  of  West 
Virginia  adopted  in  1862,  or  whether  the  ordinance  and  the  constitu- 
tion shall  read  in  pari  materia.  In  addition  to  this,  the  Court  must 
determine  whether  or  not  the  assumption  by  Vest  Virginia  of  a  just 
proportion  of  this  debt  was  direct  t<>  the  creditors  themselves,  so  that 
the  obligation  inures  to  them  only,  or  whether  it  was  to  Virginia,  who 
might  collect  the  same  and  distribute  it  to  the  creditors.  Further- 
more in  deciding  this  question  of  the  i  ighl  of  Virginia  to  sue  as  trustee 
many  other  matters  must  he  considered  and  decided  in  order  to  reach 
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a  proper  conclusion  as  to  what  constitutes  a  just  proportion  of  this 
debt  to  be  borne  by  West   Virginia. 

The  claim  asserted  by  Virginia  in  her  own  right  arises  under  the 
two  acts  of  February  3  and  I,  1863,  I?.,  pp.  7,  8:  App.  to  R.,  pp.  128, 
131  ) — acts  passed  by  Virginia  long  after  the  adoption  of  the  ordinance 
and  constitution  by  which  an  assumption  of  a  just  proportion  of  the 
public  debt  was  made.  The  determination  of  the  amount  of  the  claim 
under  these  acts  depends  upon  the  extent  of  the  property  received  by 
West  Virginia  and  its  market  value  at  the  time  received.  In  this  part 
of  the  bill  Virginia  as  trustee,  representing  the  creditors  who  hold  the 
unfunded  debt,  has  not  a  particle  of  interest.  A  very  different  charac- 
ter of  evidence  is  required  to  establish  it,  and  it  is  absolutely  a  dis- 
tinct and  separate  claim  from  that  with  which  Virginia  is  concerned 
as  trustee. 

It  is  true  that  courts  of  equity  will  so  act  in  the  administration 
of  justice,  if  they  may  properly  do  so,  as  to  avoid  a  multiplicity  of 
suits;  but  in  the  language  of  Judge  Woods  in  Haynes  v.  Carpenter, 
Fed.  Cas.  No.  5905,  "Courts  of  equity  will  not  allow  a  multifarious 
bill  as  a  remedy  for  a  multiplicity  of  suits." 

In  presenting  the  question  of  multifariousness,  we  have  done  so  upon 
the  assumption,  which  we  think  we  may  justly  indulge,  that  this 
Court  will  be  governed  by  its  rules  of  practice  applicable  to  cases 
involving  an  exercise  of  its  original  jurisdiction.  In  cases  of  this 
character,  this  Court  has  in  many  instances  determined  that  its 
proceedings  should  be  framed  according  to  those  which  had  been 
adopted  in  the  English  courts  in  analogous  cases,  and  that  the  rules  of 
courts  in  chancery  should  govern  in  conducting  a  case  to  its  final 
determination. 

Rhode  Island  v.  Mass.,  12  Pet.  57  (9  L.  Ed.  1283). 
Rhode  Island  v.  Mass.,  13  Pet.  23  (10  L.  Ed.  21). 
Rhode  Island  v.  Mass.,  14  Pet,  210  (10  L.  Ed.  423  . 
Rhode  Island  v.  Mass.,  15  Pet.  233  (10  L.  Ed.  721). 
Georgia  v.  (Irani,  6  Wall.  241  (18  L.  Ed.  848). 
Cal.  v.  Sou.  Par.  Co..  157  IT.  S.  229-249  (39  L.  Ed. 
68* ) . 

Florida  v.  Georgia.  IT  How.  478  (15  L.  Ed.  1S1). 
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Grayson  v.  Virginia,  3  Dal.  320  (1  L.  Ed.  619). 
Penn  v.  Wheeling,  etc..   Bridge    Co.,    12    How.    518 
(14  L.  Ed.  249). 

Virginia  asserts  a  claim  for  money  against  West  Virginia;  with 
reference  to  a  part  thereof,  she  asserts  it  as  trustee;  with  reference  to 
another  part  she  asserts  it  in  her  own  right.  These  claims  are  derived 
from  different  sources.  It  seems  utterly  irreconcilable,  with  the  prin- 
ciples of  justice,  that  she  should  be  permitted  to  uphold  this  demand 
upon  any  other  doctrines  than  those  which  obtain  in  a  court  of  equity 
in  cases  of  like  character  when  asserted  by  the  individual  citizen.  The 
application  of  any  other  principle  would  involve  every  controversy 
between  states  in  the  mazes  of  uncertainty  and  doubt;  and  all  inter- 
state communication  involving  transactions  resulting  in  litigation,  in 
the  utmost  confusion  and  capriciousness.  Virginia  cannot  enter  this 
Court  and  invoke  ai^  other  doctrines  than  those  which  prevail  in  cases 
of  common  right  as  recognized  by  courts  of  equity.  This  Court  will 
not  embarrass  itself  by  settling  this  controversy  upon  any  other  grounds 
or  by  invoking  any  other  considerations.  It  is  simply  a  contest  between 
two  litigants  in  a  court  of  equity,  whose  conduct  must  conform  to 
its  exaction  and  be  measured  and  determined  by  its  principles. 

We  here  call  the  Court's  attention  to  that  part  of  the  argument  made 
by  the  late  Honorable  John  G.  Carlisle,  upon  the  demurrer  to  the  bill 
which  relates  to  its  multifariousness,  and  for  the  convenience  of  the 
Court  we  here  copy  it : 

Mr.  Carlisle's  Argument. 

"We  confidently  submit  that  the  outline  of  the  bill  heretofore 
given  and  the  exhibits  made  part  of  it  show  conclusively  that  it  is 
multifarious,  and  that  the  demurrer  ought  to  be  sustained  on  that 
ground,  if  any  good  cause  of  action  is  shown  over  which  this  court 
has  jurisdiction. 

"Virginia  suing  in  her  own  right  upon  a  separate  and  independent 
cause  of  action  alleged  to  belong  exclusively  to  her  is  not  the  same 
party  as  Virginia  suing  as  trustee  upon  a  different  cause  of  action 
for  the  use  and  benefit  of  others  who  have  no  interest  in  her  claim. 


Dependant's  Brief,  Part  I.  119 

Moreover,  the  state  could  not  sue  in  equity  in  her  own  right  in  one 
bill,  upon  two  causes  of  action  so  entirely  separate  and  distinct  from 
each  other  as  the  claim  for  money  and  property  alleged  to  have  heen 
delivered  to  the  defendant  under  the  acts  of  the  legislature,  and  the 
claim  founded  upon  the  compact  for  the  defendant's  just  propor- 
tion of  the  old  public  debt,  even  if  she  had  paid  that  debt  and  was 
entitled  to  contribution.  The  foundations  of  the  two  causes  of  action 
are  wholly  different  .and  they  are  of  a  wholly  different  nature  and 
require  different  judgments  or  decrees.  They  involve  different  ques- 
tions of  law  and  fact,  and  a  defense  which  would  be  good  against  one 
would  he  wholly  inapplicable  to  the  other." 

"  'Multifariousness/  says  Foster,  'consists  in  the  joinder  of  two  or 
more  distinct  and  unconnected  grounds  for  equitable  relief,  each  of 
which  might  be  the  foundation  for  a  separate  bill.  This  may  occur 
in  three  ways — by  misjoinder  of  plaintiffs;  by  misjoinder  of  defend- 
ants, and  by  misjoinder  of  grounds  for  equitable  relief  held  by  and 
against  the  same  parties/ 

"Foster  Fed.  Prac,  sec.  71;  Calvert  on  Parties,  Book 
I,  ch.  VII. 

"Story  says : 

"  'By  multifariousness  in  a  bill  is  meant  the  improp- 
erly joining  in  one  bill  distinct  and  independent 
matters,  and  thereby  confounding  them:  as,  for 
example,  in  uniting  in  one  bill  of  several  matters  per- 
fectly distinct  and  unconnected,  against  one  defendant, 
or  the  demand  of  several  of  a  distinct  and  independent 
nature  against  several  defendants  in  the  same  bill.' 

-Story's  Eq.   PL,  sec.  271. 

"Again,  it  is  stated  by  Story   (section  533)  : 

"  "The  result  of  the  principles  to  he  extracted  from 
the  cases  on  this  subject  seems  to  he  that  where  there  is 
a  common  liability  and  a  common  interest,  a  common 
liability  in  the  defendants,  and  a  common  interest  in 
the  plaintiffs,  different  claims  to  property,  at  least  if 
the  subjects  are  such  as  may  without  inconvenience  he 
joined,  may  he  muted  in  one  and  the  same  suit." 

"In  Daniel's  Cancery  Practice,  page  33-5.  it  is  said  : 
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"  'It  may  be  that  the  plaintiffs  and  defendants  are 
parties  to  the  whole  of  the  transactions  which  form 
the  subject  of  the  suit  and  nevertheless  those  transac- 
tions may  be  so  dissimilar  that  the  court  will  not  allow 
them  to  be  joined  together,  but  will  require  distinct 
record/ 

"In  Brown  v.  Guarantee  Trust  Co.  (128  U.  S.  404)  this  Court 
said: 

"  "To  support  the  objection  of  multifariousness 
because  the  bill  contains  different  causes  of  suit  against 
the  same  person,  two  things  must  occur :  first,  the 
ground  of  suit  must  be  different;  second,  each  ground 
must  be  sufficient  as  stated  to  sustain  a  bill.  Bedsole  v. 
Monroe,  5  Iredell  Eq.  313;  Larkins  v.  Biddle,  21  Ala. 
252';  Nail  v.  Mobley,  9  Ga.  278;  Robinson  v.  Cross,  22 
Conn.  171.' 

"See  also  Shields  v.  Thomas,  59  IT.  S.  253  (18  How.). 

"In  Walker  v.  Powers,  101  U.  S,  245,  a  case  analogous  to  the 
present  there  was  a  misjoinder  of  plaintiffs  and  a  misjoinder  of  causes 
of  action.  The  opinion  was  delivered  by  Mr.  Justice  Miller,  and  the 
case  of  Enials  v.  Emah,  14  McArthur  (X.  J.  Eq.)  114,  and  Sawyer 
v.  Noble,  55  Me.  273,  were  cited  and  approved. 

-Sec  also  Dial  v.  Reynolds,  96  U.  S.  340. 
"Goggett,  etc.,  v.  Florida  R.  B.  Co.,  99  U.  S.  72. 

"In  Sal  ridge  v.  Hyde,  Jac.  151  (5  Mad.  158),  the  vice-chancellor 
said: 

"'In  order  to  determine  whether  a  suit  is  multi- 
farious, or,  in  other  words,  contains  distinct  matter, 
the  inquiry  is  not.  as  this  defendant  supposes,  whether 
each  defendant  is  connected  with  every  branch  of  the 
case,  but  whether  the  plaintiffs  bill  seeks  relief  in 
respect  of  matters  which  are,  in  their  nature,  separate 
and  distinct," 

"In  Church  v.  Citizens'  Street  Railway  Company,  78  Fed.  529,  the 
court  said  : 

"'Multifariousness  consists  in  stating  against  the 
same  party  two  or  more  independent  causes  of  action 
in  the  same  bill:  or  it  niav  consist   in  stating  one  or 
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* 
more  causes  of  action  against  a  portion  of  the  defend- 
ants and  another  cause  of  action  against  another  por- 
tion of  the  defendants.' 

"In  that  action  the  plaint  ill's,  who  had  purchased  stock  in  a  cor- 
poration, attempted  to  secure  relief  for  themselves  in  their  own 
righl  on  one  cause  of  action,  and  also  secure  relief  against  the  sani(i 
defendants  for  themselves  and  all  other  stockholders  on  another 
cause  of  action.     The  court  held  the  hill  multifarious. 

"Zeigler  v.  Lake  City  Elevated  /,'.  R.  Co.,  76  Fed. 
662. 

"First  A rational  Hunk  v.  Sioux  City,  75  Fed.  154. 

"Price,  etc.,  v.  Coleman,  2 1  Fed.  557,  opinion  by  J. 
Grey. 

"Central  Hunk  x.  Fitzgerald  et  ah.  94  Fed   16. 

"Lewarne  v.  Mexican  Internal  Imp.  Co.,  38  Fed.  <>"2'.'. 

"Aetna  Insurance  Co.  v.  Smith,  73  Fed.  318. 

In  Metropoplitan  Trust  Co.  v.  Columbus  &  Hocking  Ry.  Co.,  93 
Fed.  689,  Judge  Taft  said: 

"  'It  is  also  true  that  a  cause  of  action  in  favor  of 
one  in  his  own  right  is  as  distinct  from  a  cause  of  action 
in  favor  of  the  same  person  as  trustee  as  it  is  from  that 
of  a  different  person.  And  therefore  that  a  defend- 
ant against  whom  a  trustee  attempted  to  unite  in  the 
same  hill  with  a  cause  of  action  asserted  by  him  as 
trustee  a  wholly  distinct  cause  of  action  in  his  individual 
right  might  object  on  the  ground  of  multifariousness. 
In  the  case  before  us  the  defendant  railway  company 
might  therefore  be  heard  to  urge  this  defect  in  the  hill, 
because  it  asks  for  an  enforcement  of  two  different 
liens  held  in  different  rights.' 

"But  the  court  held  that  the  objection  to  the  bill  for  multifarious- 
ness could  not  he  taken  by  Zohorst  and  the  Second  National  Bank, 
'for,'  said  the  court,  "as  to  that  issue  made  by  the  complainant  as 
trustee  the  right  is  the  same."    And  again  the  court  said:  (p.  691)  : 


;;: 


'  'Upon   that  issue   the   complainant  as   trustee   and 

its  own  right  has  precisely  the  same  interest.      And 

e  union  of  the  two  causes  of  action  does  not  embarrass 
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Zohorst  or  the  bank  in  the  slightest;  for  as  to  them, 
the  cause  of  action  raised  but  one  narrow  question.' 

"The  difference  between  that  case  and  the  case  at  bar  is  obvious  at  a 
glance.  In  the  case  at  bar  the  bill  alleges  two  entirely  separate  and 
distinct  causes  of  action  arising  out  of  two  unconnected  transactions, 
in  one  of  which  it  alleges  an  interest  in  the  plaintiff  state,  and  in  the 
other  an  interest  as  trustee,  and  thus  presents  two  distinct  series  of 
issues  to  be  investigated  and  decided.  And,  besides,  it  is  perfectly 
clear  that  the  State  of  Virginia  has  not  the  same  interest  in  the  cause 
of  action  alleged  in  her  own  right  and  in  the  one  asserted  as  trustee; 
nor  can  the  State  of  West  Virginia  make  the  same  defense  to  both. 

"In  Hall  v.  Fisher,  20  Barb.  (X.  Y.  ),  the  plaintiff  sued  in  its  own 
name  and  also  as  administrator,  alleging  that  he  and  his  intestate 
were  during  the  lifetime  of  the  latter  tenants  in  common,  the  intes-  • 
tate  owning  three-fourths  and  the  plaintiff  owning  one-fourth  of  a  lot 
of  land ;  and  his  claim  was  that  the  defendants  should  account  to  him 
individually  and  to  him  as  administrator  for  their  share  of  rent  and 
profits.  The  court  held  that  the  cause  of  action  should  have  been 
separately  stated.    It  said: 

"  'How  else  can  the  defendant,  if  he  has  a  defense  of 
a.  different  character  as  to  each  co-tenant,  avail  himself 
of  such  defense?  He  might  in  this  case  have  one  defense 
against  the  plaintiff  as  to  his  personal  claim  and  another 
defense  as  to  the  interest  whose  rights  he  claims  to 
represent  as  administrator.  It  cannot  be  regular  for  a 
plaintiff  to  include  in  the  same  action  claims  in  his 
individual  right  and  as  administrator  of  another.  It 
was  never  allowed  at  common  law  and  is  not  sanctioned 
or  allowed  by  any  statute,  not  even  the  Code.' 

"It  is  evident  that  the  State  of  Virginia,  having  been  by  con- 
tract with  her  creditors  discharged  from  all  liabilty  for  the  one- 
third  of  the  old  debt  represented  by  the  certificates,  lias  no  pecuniary 
interest  whatever  in  the  alleged  claim  against  West  Virginia  for 
which  she  sues  as  trustee;  and  it  will  not  be  contended,  we  presume, 
that  the  owners  of  the  unfunded  one-third  of  the  ante-war  debt, 
whether  it  is  represented  by  the  canceled  bonds  held  in  trust  by  the 
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state  or  by  the  certificates,  have  any  interest  whatever  in  the  claim 
of  Virginia  for  money  and  property  alleged  to  have  been  transferred  to 
West  Virginia  under  the  acts  of  1863.  The  unfunded  one-third  of  the 
old  bonds  formely  held  by  the  Virginia  Commissioners  of  the  Sink- 
ing Fund  and  the  Literary  Fund  is  in  the  same  position  as  that 
belonging  to  the  other  creditors.  Virginia  has  solemnly  and  repeatedly 
declared  that  she  was  not  liable  for  the  one-third,  has  refused 
to  pay  it  or  any  part  of  it,  and  has  cancelled  the  bonds  and  issued 
to  the  Sinking  Fund  and  Literary  Fund  the  same  kind  of  certifi- 
cates issued  to  other  creditors.  The  fact  that  the  commissioners  of 
the  Sinking  Fund  and  the  Literary  Fund  are  agencies  of  the 
state,  would  simply  show  that  the  state  owed  that  part  of  the  debt 
to  herself.  But  the  state  has  released  herself  from  the  obligation 
for  one-third  of  the  bonds  originally  held  by  these  funds  and  has 
thereby  withdrawn  from  them  that  proportion  of  the  sum  which  she 
originally  intended  they  shoud  have.  Unless,  therefore,  the  two 
funds,  as  agencies  of  the  state,  now  have  a  valid  claim  against  West 
Virginia,  their  demands  have  been  fully  satisfied  and  extinguished. 
In  any  aspect,  the  claim  is  asserted  by  Virginia  to  recover  from  West 
Virginia  for  contribution  on  account  of  money  which  she  (Virginia) 
has  never  paid. 

"■The  claim  against  West  Virginia  under  the  compact  cannot  be 
divided  into  separate  parts,  so  that  Virginia  can  sue  in  her  own  right 
or  for  the  Commissioners  of  the  Sinking  Fund  and  the  Literary 
Fund  for  the  part  represented  by  the  certificates  held  by  those  two 
funds,  and  also  sue  as  trustee  for  another  part  held  by  different  parties. 
The  claim  is  an  entirety  and  the  amount  is  to  be  ascertained  in  solido, 
in  the  manner  provided  by  the  compact,  and  is  to  be  paid  in  the 
manner  provided  by  the  compact.  Whatever  the  amount  might  be, 
it  was  all  payable  to  Virginia  herself,  and  not  to  the  bondholders, 
who  never  had  a  cause  of  action  against  West  Virginia,  even  if  the 
state  had  been  suable;  and  they  cannot  create  a  cause  of  action  for 
their  own  benefit,  in  the  name  of  the  state,  by  the  process  of  having 
Virginia  transfer  the  indebtedness,  or  a  part  of  it,  to  them  by  the 
enactment  of  statutes  or  the  issue  of  certificates  or  otherwise,  and 
then  transferring  it  back  to  the  state  as  trustee.     But  whether  the 
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state  is,  or  could  be,  legally  a  trustee,  or  whether,  if  she  be  legally  a 
trustee,  she  could  maintain  an  action  in  this  cause  in  that  capacity, 
makes  no  difference  in  the  decision  of  the  question  of  multfarious- 
ness,  for  tbe  bill  and  exhibits  show  that  for  nearly,  if  not  all,  of  the 
unfunded  one-third  of  the  debt  she  actually  sues  as  trustee  in  this 
action  and  not  otherwise;  and  that  is  sufficient  to  sustain  the  con- 
tention that  there  is  a  misjoinder  of  parties  and  a  misjoinder  oi 
causes  of  action.  Even,  therefore,  if  it  should  be  held  that  the 
state  is  suing  in  her  own  right  for  a  judgment  and  recovery  of  the 
amount  represented  by  the  certificates  held  by  the  two  funds  and  as 
trustee  for  the  holders  of  the  other  certificates,  it  would  furnish 
another  substantial  reason  for  holding  the  bill  to  be  multifarious. 
Besides,  it  would  show  that  there  is  a  conflict  between  the  personal 
interest  of  the  trustee  and  the  interest  of  the  cestius  que  trust,,  for 
whatever  the  trustee  might  receive  in  her  own  right  in  the  distribution 
of  the  sum  recovered  would,  to  that  extent,  diminish  the  portions  of  the 
other  beneficiaries ;  and  it  is  a  well  established  rule  that  plaintiffs  whose 
interests  are  conflicting  cannot  unite  in  the  same  action — a  rule  which 
ought  to  be  rigidly  enforced,  especially  when  one  of  the  plaintiffs 
sues  as  trustee  for  the  oners,  and  consequently  controls  the  entire 
proceeding. 

"Walker  v  Powers,  104  U.  S.  245/' 

The  argument  of  Mr.  Carlisle,  from  which  the  foregoing  extract  is 
taken,  is  filed  in  this  Court  in  a  printed  brief,  and  will  be  found  also 
in  West  Ya.  Compilation,  Vol.  I.,  pp.  157-219. 

It  will  be  seen,  therefore  from  the  positive  statements  of  the  bill, 
that  the  plaintiff  has  sought  to  unite  and  assert  in  this  suit  at  least 
four  different  demands;  three  whereof  are  claimed  to  be  due  to  her  in 
her  own  right,  in  which  her  creditors  have  no  interest  whatever,  and  as 
to  which  there  must  necessarily  be  a  separate  and  distinct  defense  made 
by  the  defendant — a  claim  for  which  a  decree  must  be  entered,  if 
entered  at  all,  in  favor  of  the  Commonwealth  of  Virginia  alone.  Two 
of  these  demands  asserted  in  her  own  right  arise  from  an  entirely 
different  source  from  the  other  demand  asserted  in  her  own  right, 
one  of  which  is  based  upon  statutes  passed  long  after  the  adoption  of 
the  ordinance  of   Virginia   and   the  constitution   of   West    Virginia, 
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and  in  which  the  measure  of  relief  to  which  Virginia  is  entitled,  if  she 
is  entitled  to  any,  must  be  determined  upon  very  different  grounds  and 
considerations  from  those  winch  must  determine  the  liability  of  West- 
Virginia,  if  any  exists,  with  reference  to  the  claim  by  Virginia  asserted 
in  the  hill  as  trustee  for  her  creditors;  and  the  other  of  which  claims 
asserted  by  Virginia  in  her  own  right,  being  that  for  contribution,  is 
based  upon  purely  equitable  grounds,  not  necessarily  predicated  upon 
the  right  of  accounting,  and  is  of  course  a  subject  in  which  the 
creditors  have  not  a  particle  of  interest. 

The  Plaintiff's  Suit  Barred  by  Laches. 

It  seems  to  us  that  under  the  circumstances  of  this  case,  a  final 
and  complete  answer  to  the  claim  asserted  by  Virginia  in  her  represen- 
tative  capacity  as  trustee,  is  her  laches,  or  that  of  those  whom  she 
represents  as  a  nominal  plaintiff  m  this  suit,  especially  as  to  that 
pait  of  the  hill  which  seeks  an  accounting  as  to  the  unfunded  debt, 
and  as  to  which  Virginia  herself  disclaims  all  liability. 

West  Virginia  was  admitted  into  the  Union  on  June  20,  1863, 
and  any  lability  which  existed  against  her  with  reference  to  any  part 
of  .-aid  debt  existed  and  could  have  been  asserted  against  her  at  that 
time.  Instead  of  taking  any  steps  looking  to  the  settlement  of  West 
Virginia's  just  or  equitable  proportion  of  said  debt,  it'  any  existed, 
Virginia  in  1866,  three  years  after  West  Virginia's  admission  into  the 
Union,  brought  a  suit  in  equity  in  this  Court  touching  the  boundries 
of  the  two  states,  which  terminated  March  <>,  1871,  when  the  case  was 
decided  in   favor  of  West    Virginia. 

On  March  30,  1871,  just  twenty-four  days  after  the  decision  of  the 
case  just  mentioned,  Virginia  passed  an  act  arbitrarily  making  a  divis- 
ion of  the  debt  herself,  without  consulting  West  Virginia,  on  the 
basis  of  two-thirds  to  herself  and  one-third  to  West  Virginia  and  with- 
out any  authority  issued  the  so-called  West  Virginia  certificates  for 
such  one-third  to  the  holders  of  the  original  debt,  who,  so  far  as  the 
record  in  this  case  discloses,  are  still  the  owners  of  sail  certificates,  Vir- 
ginia canceling  the  bond.-  representing  the  old  debt  which  had  been  sur- 
rendered  to  her  by  the  holders  thereof,  and   holding  said  bonds,  as 
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alleged  by  her,  in  trust  for  the  owners  of  said  certificates.  In  1879, 
with  these  certificates  still  outstanding,  and  so  far  as  the  record  dis- 
closes still  in  the  hands  of  the  former  owners  of  the  bonds  evidencing 
the  original  debt,  Virginia  passed  another  act  relating  to  the  whole 
debt,  refunding  the  entire  debt  under  the  provisions  of  the  act  of 
1879,  and  as  to  so  much  of  the  original  debt  as  had  not  been  funded 
under  the  act  of  March  30,  1871,  Virginia  under  this  act  of  1879 
issued  certificates  for  the  one-third  of  such  unfunded  debt,  which 
certificates  were  to  be  taken  and  held  as  a  full  and  absolute  release  of 
the  State  of  Virginia  from  all  liability  on  account  of  such  certificates. 
This  act  of  1879  futher  provided  that  Virginia  would 

"negotiate,  or  aid  the  creditors  holding  all  such  cer- 
tificates issued  under  this  act  or  previous  acts  in 
negotiating  with  the  State  of  West  Virginia  for  an 
amicable  settlement  of  the  claims  of  such  creditors 
against  the  State  of  West  Virginia." 

It  will  lie  seen  from  the  foregoing  that  with  this  last  act  of  1879 
and  the  other  two  acts  passed  subsequently,  namely,  the  acts  of  1882 
and  1892,  the  provisions  of  which  funded  the  entire  debt,  the  holders 
of  which  so  far  as  the  record  discloses  were  the  holders  of  all  the 
certificates,  Virginia  simply  assumed  to  negotiate  with  West  Vir- 
ginia to  secure  the'  payment  of  these  certificates  by  West  Virginia  to 
the  holders  thereof.  The  bill  itself  makes  no  claim  for  Virginia  to 
any  part  of  the  unfunded  debt  represented  by  these  certificates,  held 
by  third  parties,  but  Virginia  has  simply  constituted  herself  the  holder 
thereof  in  trust  for  the  creditors,  the  real  claimants  as  to  the  part  of 
the  debt  represented  by  these  certificates,  the  owners  and  holders  of 
said  certificates  being  the  owners  and  holders  of  the  bonds  evidencing 
the  original  debt  of  the  State  of  Virginia  created  before  and  existing 
on  January  1,  1861.  An  examination  of  the  certificates  issued  under 
the  acts  of  March  30.  1871,  (R,,  pp.  83,  84),  March  20,  1879  (R.,  p. 
36),  and  February  14,  1882  (E.,  pp.  43-4),  specifically  designates  and 
identifies  the  bond  or  bonds  representing  the  former  debt,  and  each 
certificate  shows  which  of  the  original  bonds  was  surrendered,  the 
amount  thereof  assumed  by  A7irginia,  and  the  balance  thereof  not 
assumed  by  Virginia,  but  for  the  payment  of  which  the  holder  of  the 
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original  bond,  being  the  bolder  of  the  certificate,  was  referred  by 
Virginia  to  Wesi  Virginia.  Therefore,  every  certificate  issued  by 
Virginia  was  surrendered  to  the  owner  of  the  bond,  and  when  Vir- 
ginia funded  any  bond  upon  the  two-thirds  basis  assumed  by  her 
she  delivered  to  the  holder  of  the  old  bond  in  lieu  thereof  a  new  bond 
issued  by  Virginia  for  two  thirds  of  the  original  debt  and  a  certificate 
for  the  oilier  one-third;  or,  in  the  Language  of  the  certificate,  the 
balance  of  such  bond,  designating  the  amount,  "to  be  accounted  for 
by  West  Virginia."  So  at  the  time  of  the  delivery  of  these  certificates 
and  new  bonds  under  these  various  acts,  the  holder  of  the  original  debt 
was  then  also  the  holder  of  the  new  bond  for  two-thirds  of  the 
original  debt  and  was  at  the  same  time  the  holder  of  the  certificate 
representing  the  other  one-third.  Such  owner,  so  far  as  the  record 
shows,  is  still  the  holder  of  the  certificates,  and  was  such  holder  at 
the  time  the  acts  of  1871,  1879,  1882  and  1892  were  enacted  and  put 
into  operation. 

The  record  tails  to  disclose  any  change  of  ownership  of  these  cer- 
tificates. It'  such  change  of  ownership  did  take  place  by  sale  or 
transfer  to  other  parties,  there  is  no  allegation  to  that  effect,  nor  is 
there  any  proof  showing  such  sale  or  transfer. 

We  say  that  the  owners  and  holders  of  the  original  bonds  evidencing 
the  debt  of  Virginia  created  prior  to  and  existing  on  January  1, 
1861,  are  still  the  owners  and  holders  of  the  new  bonds  issued  by 
Virginia  and  the  certificates  for  the  residue,  upon  the  well  recognized 
principle  of  law  that  a  fact  once  shown  to  exist  is  presumed  to  con- 
tinue to  exist  until  the  contrary  is  shown. 

1  Greenl.  Ev.,  §41. 

McKenzie  v.  Stevenson,  ID  Ala.  691. 

In  St  Louis  A.  &  T.  II .  R.  Co.  v.  Eggman,  1G1  111.  155  (43  N".  E. 
620),  objection  was  made  to  the  introduction  in  evidence  of  an  ordi- 
nance, on  the  ground  that  it  was  not  shown  to  be  in  force  at  the  time 
of  the  accident  in  question.    The  court,  overruling  this  objection,  says : 

"It  having  been  shown  that  the  ordinances  were 
passed  prior  to  the  day  on  which  deceased  was  killed, 
the  presumption  is  that  they  were  still  in  force  on  that 
date,  for  when  a  fact  or  state  of  things  is  once  shown 
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to  exist  the  presumption  is  that  the  fact  or  state  of 
Thing!--  continues  to  exist  as  before  until  the  contrary  is 
shown,  or  until  a  different  presumption  is  raised." 

Tiie  authorities  in  support  of  this  proposition  are  numerous,  and 
there  are  none  to  the  contrary  that  we  have  been  able  to  discover. 

Could  the  holders  and  owners  of  these  certificates  retain  them  for 
a  period  of  thirty-five  years,  and  then  arrange  with  Virginia  to  bring 
suit  for  their  payment  in  her  name  against  West  Vrginia  and  obtain 
a  decree,  even  if  such  a  suit  was  authorized  under  the  constitution  of 
The  United   States?     Certainly  not. 

Ladies  is  peculiarly  a  doctrine  of  equity.  Mr.  Pomeroy,  in  the 
third  edition  of  his  great  work.  Vol.  1.  £  418.  discussing  the  maxim, 
"Equity  aids  the  vigilant,  not  those  who  slumber  on  their  rights," 
says  : 

"The  principle  embodied  in  this  maxim,  the  original 
form  of  which  is.  Vigilantibus  non  dormientibus  aequi- 
tas  subvenit,  operates  throughout  the  entire  remedial 
portion  of  equity  jurisprudence,  but  rather  as  furnish- 
ing a  most  important  rule  controlling  and  restraining 
the  courts  in  the  administration  of  all  kinds  of  reliefs, 
than  as  being  the  source  of  any  particular  and  dis- 
stictive  doctrines  of  the  jurisprudence.  Indeed  in 
some  of  its  applications  it  may  properly  be  regarded  as  a 
special  form  of  the  yet  more  general  principle,  He  who 
seeks  equity  must  do  equity.  The  principle  thus  used 
as  a  practical  rule  controlling  and  restricting  the  award 
of  reliefs  is  designed  to  promote  diligence  on  the  part 
of  suitors,  to  discourage  laches  by  making  it  a  bar 
to  relief,  and  to  prevent  the  enforcement  of  stale 
demands  of  ail  Kinds,  wholly  independent  of  any  stat- 
utory peril  d  of  limitation.  It  is  invoked  for  this  pur- 
no  <■  in  suits  for  injunction,  suits  to  obtain  remedy 
against  fraud,  and  in  all  classes  of  cases,  except  perhaps 
those  brought  to  enforce  a  trust  against  an  express 
trustee.'' 

Discussing  the  rationale  of  the  doctrine  of  ladies,  a  recent  work 
declares: 

"The  rule  that  the  enforcement  of  a  right  may  I"1 
barred  b\    inches  >  an  application  of  the  maxim  vial- 
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Ui/itihiis,  i, {-a  o'.ormientibuSj  subvenit  leges.  Thus  It 
lia-  been  declared  with  general  approval  that  only  con- 
science, good  iaith  and  reasonable  diligence  can  eah  a 
court  of  equity  into  activity,  that  stale  demands  wiJ] 
not  be  aided  wdojc  the  party  has  slept  upon  his  rights 
and  acquiesced  for  a  great  length  of  time.  The  doctrine 
is  based  on  grounds  of  public  policy  and  its  aim  is  the 
discouragement,  for  the  peace  and  repose  of  society,  of 
stale  and  antiquated  demands."' 

18  Am.  &  Eng.  Enc.  L.  97,  citing  the  authorities 
both  English  and  American. 

Another  recent  and  reputable  work  says : 

"Lung  delay  in  asserting  a  demand  may  defeat  the 
remedy  by  raising  a  presumption  of  payment  or  satis- 
faction. Delay  is  always  a  suspicious  circumstance,  and 
if  prolonged  may  create  a  presumption  against  valid- 
ity  of  a  right  which  might  otherwise  be  deemed  estab- 
lished." 

16  Cyc.  160. 

In  Piatt  v.  Vattier,  9  Pet,  (34  U.  S.)  405,  Mr.  Justice  Story,  in 
refusing  relief  in  that  ease,  and  especially  in  the  opinion  at  page 
416,  says : 

•"And  we  are  of  opinion  that  the  lapse  of  time  is, 
upon  the  principles  of  a  court  of  equity,  a  clear  bar  to 
the  present  suit  independently  of  the  statute.  There 
has  been  a  clear  adverse  possession  of  thirty  years 
without  the  acknowledgment  of  any  equity  or  trust 
estate  in  Bartle ;  and  no  circumstances  are  stated  in  the 
bill  or  shown  in  the  evidence  which  overcome  the  decisive 
influence  of  such  an  averse  possession.  The  estab- 
lished doctrine — or,  as  Lord  Eedesdale  phrased  it,  in 
Hovenden  v.  Annesley,  2  Sch.  &  Lef.  637.  638,  'the  law 
of  courts  of  equity* — from  its  being  a  rule  adopted  by 
those  courts  independently  of  any  positive  legislative 
limitations,  is  that  it  will  not  entertain  stale  demands. 
Lord  Camden,  in  Smith  v.  Clay,  3  Brown's  Ch.  Eep. 
640,  note,  stated  it  in  a  very  pointed  manner.  'A  court 
of  equity.'  said  he  Svhich  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its 
aid  to  stale  demands,  where  the  party  has  slept  upon  his 
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rights  or  acquiesced  for  a  great  length  of  time.  Xothing 
can  call  forth  this  court  into  activity  but  conscience, 
good  faith  and  reasonable  diligence.  Where  these  are 
wanting,  the  court  is  passive  and  does  nothing ;  laches 
and  neglect  are  always  discountenanced,  and  therefore 
from  the  beginning  of  this  jurisdiction  there  was  always 
a  limitation  of  suit  in  this  court.'  The  same  doctrine 
has  been  repeatedly  recognized  in  the  British  courts,  as 
will  abundantly  appear  from  the  cases  already  cited,  as 
well  as  from  the  great  case  of  Cholmondeley  v.  ('Union, 

2  Jac.  &  AValk.  1.  It  has  also  repeatedly  received  the 
sanction  of  the  American  courts,  and  was  largely  dis- 
cussed in  Kane  v.  Bloodgood,  ?  Johns.  Ch.  Rep.  93, 
and  Decouche  v.  Saratiere,  3  Johns.  Ch.  Eep.  190. 
And  it  has  been  acted  on  in  the  fullest  manner  by  this 
court,  especially  in  the  cases  of  Prevost  v.  Grat:,  <; 
Wheat.  481  (5  Cond.  Eep.  142)  ;  Hughes  v.  Edwards, 
9  Wheat.  489    (5  Cond.  648);  Willison  v.  Matthews, 

3  Peters  44,  and  Miller  v.  M'Intire,  6  Peters  61,  66.°' 

In  Goddin  v.  Kimmel,  99  U.  S.  201,  which  was  a  suit  brought  by 
the  creditors  of  a  decedent  for  the  recovery  of  real  estate  and  per- 
sonal property,  and  seeking  to  have  the  same  subjected  to  the  payment 
of  the  debts  of  the  decedent,  the  syllabus  of  the  case  is  as  follows : 

"In  cases  of  concurrent  jurisdiction,  courts  of  equity 
consider  themselves  bound  by  the  statutes  of  limita- 
tion which  govern  courts  of  law;  in  many  eases  they  ait 
upon  the  analogy  of  the  limitations  at  law:  but  even 
where  there  is  no  such  statute  governing  the  ease,  a 
defense  founded  upon  the  lapse  of  time  and  the  staleness 
of  the  claim  is  available  in  equity  where  there  has  been 
gross  laches  in  prosecuting  the  claim,  or  long  acqui- 
escence in  the  assertion  of  adverse  rights/' 

The  court  in  its  opinion  in  this  ease  says: 

"There  is  a  defense  peculiar  to  courts  of  equity 
founded  on  lapse  ol'  time  and  the  staleness  of  the  claim 
where  no  statute  of  limitations  governs  the  case.  Such 
courts  in  such  cases  often  act  upon  their  own  inherent 
doctrine  of  discouraging  for  the  peace  of  society  anti- 
quated demands  by  refusing  to  interfere  where  there 
has  been  gross  laches  in  prosecuting  the  claim,  or  lo]  g 


Defendant's  Bkief,  Paet  I.  131 

acquiscence  in  the  assertion  of  adverse  rights.  Badger 
v.  Badger,  2  Cliff,  154;  Roberts  v.  Tanstall,  1  Bare  269  : 
Stearns  v.  Page,  7  How.  819." 

The  doctrine  here  announced  is  supported  by  an  unbroken  line  of 
authorities  throughout  the  various  state  courts  of  the  Union,  among 
which  appear  those  of  Virginia  and  West  Virginia. 

In  Hatcher  v.  Hall,  77  Va.  573,  we  find  in  point  1  of  the  syllabus 
the  following  as  a  statement  of  the  law  regarding  laches : 

"It  is  an  inherent  doctrine  of  courts  of  equity  to 
refuse  relief  where  there  has  been  gross  laches  in  pros- 
ecuting rights  or  long  and  unreasonable  acquiescence 
in  the  assertion  of  adverse  rights.  This  doctrine  is 
founded  on  considerations  of  natural  justice  and  public 
policy,  and  is  always  firmly  enforced,  especially  where 
the  immediate  parties  to  the  transaction  are  dead." 

It  will  be  observed  that  the  doctrine  here  announced  has  its  foun- 
dation in  want  of  diligence  and  the  policy  of  discouraging  by  courts 
of  equity  the  assertion  of  stale  demands.  It  is  especially  applicable,  of 
course,  where  all  the  parties  to  the  transcation  are  dead.  The  reason 
of  this  is  the  difficulty  of  establishing  a  claim  to  the  satisfaction  of  the 
court  in  the  absence  of  satisfactory  sources  as  to  evidence.  The  doctrine 
is  enforceed  in  other  cases  where  the  parties  may  all  be  living.  Here, 
the  parties  claiming  the  right  never  sought  the  aid  of  Virginia  to 
bring  this  suit  against  West  Virginia  in  her  own  name  until  after  the 
lapse  of  about  thirty-five  years.  Xeither  did  the  creditors  apply  direct 
to  West  Virginia  for  payment.  Those  persons  who  were  familiar  with 
the  territory  of  the  two  states  at  the  time  of  the  formation  of  the 
new  state,  who  knew  its  value  as  well  as  the  value  of  the  personal 
estate  in  both  states  in  1863  and  in  1871,  also  those  who  knew  the 
extent  of  the  loss  suffered  by  both  states  as  an  incident  of  the  civil  war, 
the  officers  of  the  goverment  who  were  throughly  cognizant  of  the  sit- 
uation in  this  regard  as  to  both  states,  are  all  dead ;  in  view  of  which 
the  obtainment  of  evidence  necessary  to  fix  an  equitable  basis  upon 
which  to  determine  West  Virginia's  liability,  if  any  existed,  is  no 
longer  accessible.  Furthermore,  the  witnesses  necessary  to  fix  the  value 
or  values,  of  the  property  alleged  to  have  been  transferred  by  Virginia 
to  West  Virginia  are  likewise  dead,  and  the  Court  cannot  obtain  anv 
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reliable  or  satisfactory  evidence  as  to  what  property  was  turned  over 
by  Virginia  to  West  Virginia,  to  recover  which  this  suit  is  in  part 
brought;  nor  can  the  evidence  as  to  its  value  be  obtained. 

The  laches  of  these  creditors  suing  through  Virginia,  as  well  as  that 
imputable  to  Virginia  herself,  is  absolutely  inexcusable.  Xo  legal 
excuse  for  such  laches  is  offered  in  the  bill  or  in  any  manner  attempted 
to  be  shown.  It  seems  to  us  that  this  delay  to  assert  these  claims  in 
the  name  of  Virginia,  both  those  demanded  in  her  representative  capac- 
ity and  those  in  her  own  right,  has  been  so  long  continued  and  is  so 
inexcusably  gross  as  to  afford  evidence  of  the  injustice  of  the  claim,  if 
not  of  its  actual  abandonment  on  the  part  of  the  State  of  Virginia  as 
well  as  the  creditors. 

It  is  well  settled  that  delay  in  the  assertion  of  a  right,  when  it  does 
not  operate  as  a  statutory  bar,  may  operate  in  equity  as  evidence  of 
assent,  acquiescence  or  waiver  unless  satisfactorily  explained. 

Kelly  v.  McQuinn,  42  W.  Va.  774 
Pusey  v.  Gardner,  21  W.  Va.  469. 
Bryant  v.  Glover,  42  W.  Va.  10. 
Nelson  v.  Carrington,  4  Munf.  332. 
Coles  v.  Ballard.  78  Va.  139-147. 
Eubank  v.  Barnes,  93  Va.  153. 

In  Jones  v.  Perkins,  76  Fed.  82,  the  second  point  of  the  sullabus  is 
as  follows: 

"To  support  the  defense  of  laches  it  need  not  be 
shown  that  defendant  has  been  injured  by  the  delay.'" 

In  the  course  of  the  opinion  we  find  the  following: 

"It  is  contended  on  behalf  of  the  complainant  in  the 
case  at  bar  that  it  must  appear  to  the  court,  where 
laches  is  urged  as  a  ground  for  defense,  that  detriment 
lias  come  to  defendant  from  the  delay;  that  his  position 
has  been  changed  to  his  injury,  or  that  he  has  been 
deprived  of  evidence  which  an  earlier  prosecution  of  the 
suit  would  have  enabled  him  to  obtain.  This  position  is 
not  tenable.  There  are  cases  where  a  longer  delay  than 
is  here  complained  of  has  been  excused  by  circum- 
stances, where  a  court  could  clearly  say  that  it  caused 
no  prejudice  to  the  defendant,  but  these  are  exceptions. 
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The  doctrine  of  laches  as  a  defense  presumes  that  the 
lapse  of  time  is  constantly  destroying  the  evidence  of 
rights,  and  that  the  death  of  witnesses  and  the  loss  of 
documentary  evidence  is  its  ordinary  consequence." 

From  the  case  of  Speidell  v.  Henrici,  15  Fed.  753,  the  decree  in 
which  was  affirmed  in  100  U.  S.  377,  we  take  the  following: 

"A  suitor  in  equity  is  required  to  be  'prompt,  eager, 
and  ready  in  the  pursuit  of  his  rights.  Diligence  is  an 
essential  condition  of  equitable  relief,  and  unexplained 
negligence  is  never  encouraged.  'Nothing  can  call 
forth  a  court  of  equity  into  activity  but  conscience, 
good  faith  and  reasonable  diligence.  When  these  are 
wanting  the  court  is  passive  and  does  nothing.  Laches 
and  negligence  are  always  discountenanced,  and,  there- 
fore, from  the  beginning  of  this  jurisdiction,  there  was 
always  a  limitation  of  suits  in  this  court.'  Smith  v. 
Clay,  Amb.  645,  quoted  with  approval  in  Brown  v. 
( 'ounty  of  B.  Vista,  95  U.  S.  160. 

"So.  also,  says  Mr.  Justice  Swayne  in  the  case  last 
referred  to :  "The  law  of  laches,  like  the  principle  of 
the  limitation  of  actions,  was  dictated  by  experience, 
and  is  founded  in  a  salutary  policy.  The  lapse  of  time 
carries  with  it  the  memory  and  life  of  witnesses,  the 
muniments  of  evidence,  and  other  means  of  proof.  The 
rule  which  gives  it  the  effect  prescribed  is  necessary  to 
the  peace,  repose,  and  welfare  of  society.  A  departure 
from  it  would  open  an  inlet  to  the  evils  intended  to  be 
excluded/ 

"And  again :  Courts  of  equity  refuse  to  interfere 
.liter  a  considerable  lapse  of  time,  for  considerations  of 
public  policy,  from  the  difficulty  of  doing  entire  justice, 
when  the  original  transactions  have  become  obscure  by 
time,  and  the  evidence  may  be  lost,  and  from  the  con- 
sciousness that  the  repose  of  titles  and  the  security  of 
property  are  mainly  promoted  by  a  full  enforcement  of 
the  maxim,  vigilantibus  et  non  dormientibns  jura  sub- 
serviunt.'    1  Story  Eq.  Jur.,  §  529." 

May  the  doctrine  of  laches  be  imputed  to  a  state?    We  find  in  the 
case  of  Atty  Gen.  v.  Central  R.  Co.,  68  N.  J.  Eq.  198  (59  Atl.  348), 
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in  the  opinion  at  page  360  of  the  reporter,  the  Court  applying  the 
doctrine  of  laches  to  the  demand  of  a  state,  using  this  language : 

"The  equitable  rules  relating  to  the  effect  of  laches 
and  acquiescence  are  enforced  against  the  state  when  it 
is  a  suitor  for  equitable  relief,  as  well  as  against  private 
suitors.  Atty.  Gen.  v.  Del.  &  B.  B.  R.  Co.,  27  N.  J.  Eq. 
1,  and  cases  cited  at  page  27." 

So  we  find  in  In  re  Hepburn,  3  Bland  (Md.)  95,  the  Court  holding 
that  laches  is  available  as  a  defense  against  the  state. 

There  are  a  number  of  cases  decided  by  this  court  holding  that 
laches  is  not  imputable  to  the  goverment:  Armstrong  v.  Morrill,  14 
Wall.  120;  Lindsey  v.  Miller,  6  Pet.  666;  U.  8.  v.  Dalles  Military 
Road  Co.,  140  IT.  S.  599;  U.  8.  v.  Thompson,  98  IT.  8.  486;  Redfoed 
v.  Parts,  132  IT.  S.  239.  Yet  this  court  holds  that  the  government 
may  suffer  loss  through  the  negligence  of  its  officers.  If  it  comes  down 
from  its  position-  of  sovereignty  and  enters  the  domain  of  commerce, 
it  submits  itself  to  the  same  laws  that  govern  individuals  there. 

Cook  v.  U.  S.,  91  IT.  S.  389.     See  also  French  Republic  v. 
Springs  Co.,  191  IT.  S.  427,  438. 

So,  too,  when  the  government  is  only  a  formal  party,  and  the  suit  is 
brought  in  its  name  to  enforce  the  rights  of  individuals,  as  in  the  case 
at  bar  and  no  interest  of  the  government  is  involved,  the  defense  of 
laches  and  limitation  will  be  sustained  as  though  the  government  was 
out  of  the  case  and  the  litigation  was  carried  on  in  the  name,  as  in 
fact,  for  the  benefit  of  private  parties. 

U.  S.  v.  Navigation  Co..  142  IT.  S.  510,  538. 

U.  S.  v.  Beebe,  127  IT.  S.  338. 

Moran  v.  Horsky,  178  IT.  S.  205,  214. 

U.  8.  v.  Am.  Bell  Telephone  Co..  167  U.  S.  221,  265. 

McNutt  v.  Bland.  2  How.  9. 

So  where  tbe  government  is  suing  for  the  use  and  beneht  of  indi- 
viduals or  for  the  prosecution  of  private  and  proprietary  instead  of 
public  or  goverment al  rights,  it  is  clear  that  it  is  not  entitled  to  the 
exemption  of  nullum  tempus  and  that  the  ordinary  rule  of  laches 
applies  in  full  force. 
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French  Republic  \.  Springs  Co.,  19]   I'.  S.  t27,  438. 

Maryland  v.  Baldwin,  112  l".  S.  490. 

(  ur'hirr  v.  U.  S„  1  19  LI.  S.  668. 

/'.  fif.  \.  Beebe,  \-r,  V.  S.  338. 

U.  S.  v.  Navigation  Co.,  142  I'.  S.  510,  538. 

So  it  is  held  in  Miller  v.  State,  wse,  efc.,  38  Ala.  600,  that  while  the 
statute  of  limitations  does  not  apply  to  actions  by  the  state,  still  it 
does  extend  to  a  suit  brought  in  the  name  of  the  slate  for  the  use  of  a 
particular  township  to  recover  lands  which  constitute  a  part  of  a 
certain  section. 

In  view  of  the  well  settled  doctrine  of  courts  of  equity,  and  which 
this  court  always  applies  in  proper  cases,  that  stale  demands  are  not 
countenanced  and  thai  gross  negleci  or  inexcusable  delay  in  bringing 
suit  to  enforce  an  equitable  claim  will  constitute  a  bar  even  to  an  oth- 
erwise meritorious  demand,  there  can  be  no  doubt  that  Virginia  can 
not  maintain  this  suit  so  far  as  it  seeks  to  establish  a  claim  against 
West  Virginia  with  reference  to  the  unfunded  debt  held  by  third 
parties.  This  ground  of  defense  is  based  upon  the  fact  that  Virginia 
is  not  asserting  this  claim  in  her  own  right  but  only  in  her  representa- 
tive capacity  as  trustee,  and  that  if  a  decree  as  to  this  part  of  the  case 
can  be  obtained  no  part  of  it  can  enure  to  her  benefit.  Indeed,  she 
asserts  this  in  her  bill,  alleging  that  whatever  is  obtained  in  this  suit 
is  payable  to  the  holders  of  these  certificates.  This  is  none  other  than 
an  individual  claim,  and  not  a  case  involving  the  rights  of  Virginia, 
either  pecuniary  or  otherwise.  In  fact,  she  declined  to  bring  any 
suit  except  at  the  special  request  of  the  owners  and  holders  of  these 
certificates.  There  is  no  reason  or  excuse  for  this  delay  of  thirty-five 
years  on  the  part  of  the  owners  of  these  certificates  in  exerting  an 
effort  to  have  West  Virginia  pay  it.  It  does  not  answer  the  charge  of 
laches  to  say  that  the  holders  of  these  certificates  could  maintain  no 
suit.  They  could  not  maintain  a  suit  against  Virginia.  They  could 
have  been  diligent  in  asking  West  Virginia  to  pay.  and  in  case  of 
refusal,  in  arranging  to  have  Virginia  bring  this  suit  long  before 
it  was  brought  with  reference  to  this  unfunded  debt,  the  payment  of 
which  is  to  enure  to  them.  But  we  deny  the  right  of  Virginia  to  sue 
for  the  cheditors.     They  offer  no  excuse  for  this  delay. 
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If  West  Virginia  was  liable  for  the  payment  of  any  part  of  said 
public  debt,  she  has  been  liable  since  her  admission  into  the  Union, 
June  20,  1863,  forty-three  years  before  the  bringing  of  this  suit. 

Why  this  long  delay?  The  only  just  inference  is  that  they  did  not 
regard  these  claims  as  constituting  a  valid  demand  against  West  Vir- 
ginia. Indeed,  they  evidently  knew  that  they  could  not  be  asserted 
against  West  Virginia ;  and  the  institution  of  this  suit  on  the  account 
of  the  holders  of  these  certificates  was  a  mere  speculative  matter  in 
which  A'irginia  would  have  no  part  except  at  their  request  and  with  the 
understanding  that  she  should  incur  no  costs  or  expenses  in  such  suit. 
This  long  delay  certainly  affords  conclusive  evidence  against  the 
justice  of  the  demand  made  by  these  holders  through  and  in  the 
name  of  Virginia  as  plaintiff  against  this  defendant,  and  was  evi- 
dently undertaken  for  the  purpose,  if  possible,  of  constraining  West 
Virginia  by  means  of  this  suit  to  concede  their  inequitable  demand 
and  settle  with  them  for  these  certificates,  notwithstanding  their  lack 
of  inherent  justice  and  right,  and  in  this  way  possibly  create  a 
demand  for  these  certificates  of  a  fictieious  character,  and  speculate 
upon  them  in  the  markets. 

No  other  construction  can  be  placed  upon  the  long  delay  of  the 
holders  of  these  certificates  in  taking  steps  to  bring  suit.  Virginia 
could  have  brought  this  suit  long  before  she  did  if  she  had  a  right  to 
maintain  it,  with  the  same  show  of  right  as  she  could  do  in  1906. 

We  therefore  confidently  insist  that,  if  there  were  no  other  ground 
of  defense  in  this  case  as  to  the  certificates  issued  in  1871,  that  of 
the  laches  of  the  holders  thereof  is  an  ample  and  complete  defense. 


PART  II. 


On  Exceptious  of  the  Plaintiff  and  the  Defendant  to  the  Report 
of  the  Special  Master. 

In  this  part  of  the  brief  for  West  A'irginia  we  will  consider  the 
facts  of  the  case  as  shown  by  the  record  in  connection  with  the 
exceptions  filed  by  the  plaintiff  and  the  defendant  to  the  report  of  Hon. 
Charles  E.  Littlefield,  the  Special  Master.  Questions  of  law  will  be 
argued  incidently  only.  For  conveniencee,  we  will  take  up  the  several 
paragraphs  of  the  decree  of  reference  in  the  order  they  are  set  out 
m  the  report  of  the  Special  Master,  who  wili  hereafter  be  referred 
to  as  the  "Master." 

PARAGRAPH  I.  OF  THE  DECREE. 

"1.  The  amount  of  the  public  debt  of  the  Com- 
monwealth of  Virginia  on  the  first  day  of  January,,  1861, 
Slating  specially  how  and  in  what  form  the  same  was 
evidenced,  by  what  authority  of  law  and  for  what  pur- 
pose the  same  was  created,  and  the  dates  and  nature  of 
the  bonds  or  other  evidence  of  said  indebtedness." 

Xo  exceptions  were  filed  to  the  report  of  the  Master  under  this  par- 
agraph by  West  Virginia.  Virginia  did  file  an  exception  to  the  finding 
of  the  Master  as  follows: 

••For  errors  of  law  apparent  in  the  record,  complain- 
ant respectfully  excepts  to  the  statements  contained  in 
the  Master's  report  in  regard  to  the  Literary  Fund,  save 
and  except  so  far  as  they  show  the  creation,  existence. 
and  amount  of  such  fund,  and  especially  does  complain- 
ant except  to  the  Master's  conclusions  that  the  Board  of 
of  the  Literary  Fund  (a  corporation)  had  no  right  to 
•sue  and  be  sued  and  that  the  fund  was  the  unconditional 
property  of  the   State   and   subject  to   its  control   and 


138  Virginia  v.  West  Virginia. 

ownership,  while  the  said  fund  was  under  the  law  held 
and  controlled  by  the  hoard  and  the  State  in  trust  for 
educational  purposes  alone.  See  Master's  report,  pp. 
6  to  30,  and  acts  in  Appendix  to  Becord,  pp.  205-208." 

There  is  no  dispute  of  fact  between  the  parties  as  to  the  report  of 
the  Master  under  this  paragraph.  The  only  dispute  refers  to  a  ques- 
tion of  law.  Virginia  contended  originally  that  the  three  items  known 
as  the  Sinking  Fund  of  $1,369,243.92,  the  Board  of  Public  Works 
Fund  of  $150,895.00  and  the  Literary  Fund  of  $1,116,843.35  were 
parts  of  the  public  debt  of  the  Commonwealth  of  Virginia  on  the  first 
day  of  January,  1861.  The  Master  found  against  her  contentions. 
Virginia  excepted  only  to  the  report  of  the  Master  in  his  conclusion 
as  to  the  literary  fund,  thereby  conceding  that  the  other  two  funds 
mentioned  were  no  part  of  the  public  debt  of  Virginia.  The  Master 
argues  the  question  at  some  length  in  his  report,  and  decided  it  as  he 
does  therein  on  the  ground  that  Virginia  on  the  first  day  of  January, 
1861,  was  the  absolute  owner  of  the  bonds  in  the  Literary  Fund,  as 
well  as  those  in  the  Sinking  Fund,  and  that  they  were  not  outstand- 
ing in  the  hands  of  any  one  who  could  assert  them  against* the  state. 
In  other  words,  the  state  could  not  owe  a  debt  evidenced  by  said  bonds 
and  at  the  same  time  be  the  absolute  owner  of  such  bonds  with  power 
to  do  with  them  as  she  pleased.  It  seems  to  be  clearly  shown  that 
these  funds  were  simply  methods  of  bookkeeping  for  the  convenience 
of  the  state  in  the  administration  of  her  fiscal  affairs.  It  was  imma- 
terial whether  these  funds  were  fixed  and  defined  by  the  constitu- 
tion or  by  statute.  The  fact  remains  that  it  was  absolutely  within  the 
power  of  the  state  at  any  time  she  so  willed  to  destroy  these  evi- 
dences of  debt  and  declare  the  accounts  closed.  The  funds  that  Vir- 
ginia paid  for  these  evidences  of  debt  had  been  raised  by  some  form 
of  taxation  from  the  people  and  property  of  the  united  state,  and  in 
law  there  can  be  no  reasonable  dispute  on  the  question  whether  or 
not  these  bonds  had  been  legally  paid  and  canceled.  The  officers  of 
the  Board  of  the  Literary  Fund  were  by  the  law  the  chief  executive 
officers  of  Virginia.  No  individuals  had  any  rights  or  powers  in  con- 
ned ion  therewith.  We  do  not  deem  it  improper  to  say  at  this  point 
that  the  counsel  representing   Virginia   in  the  argument  before  the 
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Master  did  no1  really  deny  the  position  here  taken,  and  we  think  that 
the  Master  could  truthfully  have  said  that  his  conclusions  were  con- 
ceded by  the  Attorney  General  then  in  office  and  representing  the 
State  of  Virginia. 

PARAGRAPH  II.  OF  DECREE. 

2.     The     extent     and    assessed  valuation     of     the 

territory  of  Virginia  and  of  West  Virginia,  ■June  20, 

1863,   mi  (I   the   population    thereof,  with,    and    without 
slaves,  separately/' 

There  is  no  dispute  as  to  any  question  of  fact  under  this  paragraph 
and  no  exceptions  to  the  findings  of  the  Master  by  either  the  plaintiff 
or  the  defendant. 

We  respectfully  call  the  Court's  attention  to  the  alternative  find- 
ings under  this  paragraph,  which  were  made  at  the  request  of  the 
defendant.     (Masters  Rep.  pp.  37-8). 

PARAGRAPH  III.  OF  DEGREE. 

"->'.  All  expenditures  made  by  the  Commonwealth 
of  Virginia  within  the  territory  now  constituting  the 
Slnle  of  West  Virginia  since  any  part  of  the  debt  was 
contracted/' 

The  plaintiff  and  the  defendant  have  each  filed  numerous  excep- 
tions to  the  findings  of  the  Master  under  this  paragraph.  For  con- 
venience, we  will  first  take  up  the  exceptions  filed  by  West  Virginia 
to  the  conclusions  of  the  Master  under  this  paragraph,  and  then  we 
will  discuss  the  exceptions  of  Virginia  thereto. 

Exceptions  of  West  Virginia. 

Kanawha  River  Turnpike  and  Kanawha  River  Improvements. 

Items  10,  11,  12,  13  and  14  (Eecord,  p.  373)  were  for  the  following 
sums : 
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Kanawha  Turnpike   $152,130.54 

Kanawha  Turnpike 2,593.92' 

Kanawha  Turnpike   7,189.65 

Kanawha  Turnpike   80,955.28 

Kanawha  Eiver  Improvements    59,572.36 

Total    $302,902.15 

These  were  found  to  he  expenditures  made  by  the  Commonwealth 
of  Virginia  within  the  territory  now  constituting  the  State  of  West 
Virginia.  There  is  no  real  dispute  as  to  the  facts  in  relation  to  this 
sum,  as  understood  by  us. 

There  is  one  matter  of  fact  in  relation  to  the  alternative  finding  of 
the  Master,  found  at  the  bottom  of  page  70  of  his  report,  to  which  we 
will  refer  later. 

We  differ  from  the  Master  and  except  to  his  findings  on  the  ground 
that  the  Commonwealth  of  Virginia,  after  expending  these  sums  of 
money  for  the  purposes  set  out  on  the  Kanawha  River  Improvements 
and  the  construction  of  the  Kanawha  Turnpike,  did  by  her  act  of 
March  16,  1832  (App.  p.  86),  sell  and  transfer  to  a  private  corpora- 
tion the  turnpike  and  the  river  on  which,  and  for  the  improvement  of 
which,  this  money  was  expended;  and  the  turnpike  and  the  rived  so 
far  as  travel  and  navigation  thereon  were  concerned,  became  the 
private  property  of  this  private  corporation  by  reason  of  such  sale  and 
transfer  by  the  Commonwealth,  and  for  a  period  of  more  than  twenty- 
five  years  prior  to  the  first  day  of  January,  1861,  the  only  interest  that 
the  State  of  Virginia  had  in  the  subject  matter  of  such  expenditure 
was  that  of  a  stockholder  of  this  private  corporation.  We  do  not 
agree  with  the  argument  of  the  Master  and  of  Virginia  that  it  was 
immaterial  what  the  commomvealth  did  before  the  first  day  of  Jan- 
uary, 1861,  with  the  subject  created  by  such  expenditure.  The  prin- 
ciple would  be  the  same  if  the  commonwealth  had  sold  the  turn- 
pike for  a  money  consideration  and  had  made  a  large  profit  thereon. 
She  could  not  have  more  effectually  dispossessed  herself  of  the  power 
and  control  thereof  than  she  did  when  she  sold  this  turnpike  and  these 
river  improvements  for  ten  thousand  shares  of  stock  in  the  private 
corporation,  to  which  she  transferred  this  property.    The  title  to  such 
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turnpike  and  to  such  improvements  still  remained  in  the  James 
River  and  Kanawha  Company,  a  private  corporation. 

That  this  corporation  was  a  private  one  is  conclusively  determined 
by  the  decision  of  the  Supreme  Court  of  Virginia  in  the  case  of  James 
River  and  Kanawha  Company  v.  Early,  13  Graft.  541.  This  deceision 
was  rendered  in  1856,  and  without  any  thought  or  imaginary 
possibility  of  any  future  difficulty  in  relation  to  this  matter.  The 
Supreme  Court  of  Virginia  specifically  held  in  that  case  that  the 
fact,  that  the  state  owned  a  large  interest  in  the  stock  of  the  Com- 
pany, did  not  in  the  slightest  degree  release  it  from  liability  for 
neglect  of  its  officers,  and  that  the  rights  of  the  state  therein  were  no 
more  than  those  of  any  other  stockholder. 

Conceding  for  the  purpose  of  this  argument  only,  that  the  original 
expenditure  made  by  the  commonwealth  through  the  agency  of  the 
James  Eiver  Company,  was  an  expenditure  within  the  meaning  of  the 
decree  and  the  ordinance,  we  submit  that  this  action  of  Virginia  in 
selling  this  turnpike  and  these  improvements  should  eliminate  this 
whole  item  from  this  account.  Can  it  be  presumed  for  a  moment  that 
if  the  commonwealth,  after  paying  $10,000  for  the  land  on  which 
the  Asylum  at  Weston  was  afterwards  built,  had  decided  not  to  build 
thereon  and  had  sold  this  land  for  either  money  or  stock  in  some 
private  corporation  or  for  other  thing  of  value,  she  then  could  have 
charged  under  this  head  to  West  Virginia  as  an  expenditure  the 
amount  she  had  originally  paid  for  such  piece  of  land?  Let  us  take 
another  example :  If  the  commonwealth  had  sold,  prior  to  the  Jirst 
day  of  January,  1861,  the  Covington  and  Ohio  Eailroad,  so  far  as  it 
had  been  completed,  for  money  or  other  thing  of  value,  could  the 
sum  expended  thereon  by  Virginia  have  then  been  included  in  this 
account  as  a  state  expenditure  within  the  present  limits  of  West 
Virginia?  Is  it  not  an  insult  to  the  intelligence  of  the  able  men, 
including  Senator  Carlisle,  Senator  Vanwinkle,  Senator  Boreman,  and 
the  many  other  men  of  ability  who  composed  the  convention  which 
passed  the  Ordinance  of  August  20,  1861,  to  think  that  they  intended 
to  include  under  the  word  "state  expenditures''  property  which  had 
been  built,  constructed  or  purchased  by  the  state,  and  then  sold  before 
the  date  of  the  separation  to  an  individual  or  private  company? 
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In  the  original  account  tiled  by  Virginia  before  the  Master  in  this 
cause  is  the  following  item : 

"Interest  on  bonds  of  the  City  of  Wheeling,  $15,115.64," 

This  item  was  set  up  by  Virginia  and  seriously  claimed  as  an 
expenditure  within  the  limits  of  the  State  of  West  Virginia  during  the 
period  contemplated  by  the  ordinance,  because  it  had  been  paid  by 
the  commonwealth  as  interest  on  some  bonds  guaranteed  by  her,  which 
bonds  were  made  by  the  City  of  Wheeling,  a  municipal  corporation. 
JSTo  doubt  Virginia  would  be  now  claiming  this  expenditures  as  such 
if  the  defendant  had  not  discovered  and  shown  to  the  satisfaction  of 
the  counsel  of  Virginia,  that  in  the  year  1866  this  sum  with  interest 
had  been  fully  and  completely  repaid  to  the  State  of  Virginia  by  the 
City  of  Wheeling.  Then  the  counsel  of  Virginia  withdrew  this  item 
from  the  account.  While  West  Virginia  never  admitted  that  a  loan 
to  a  municipal  corporation  was  a  state  expendit  within  the  mean- 
ing of  the  decree  or  oridinance ;  but  if  Virginia  desires  to  be  consistent 
with  her  claim  with  reference  to  the  Kanawha  Elver  Turnpike  and 
Kanawha  Eiver  Improvements,  she  should  also  have  insisted  that 
this  amount  originally  loaned  by  the  commonwealth  to  the  city  of 
Wheeling  should  be  included  in  this  account. 

The  James  Eiver  and  Kanawha  Company  kept  the  control  of  the 
Kanawha  Tunrpike  and  of  the  improvements  on  the  river  after  the 
first  of  January,  1861,  and  also  after  the  separation  of  the  states.  All 
that  West  Virginia  obtained  therein  was  by  reason  of  the  stock  own- 
ership of  Virginia  in  this  private  corporation.  The  ownership  of  the 
property  of  the  James  River  and  Kanawha  Company  remained  in  the 
corporation,  and  the  ownership  never  was  invested  in  West  Virginia 
:ii  all. 

By  reas f  the  fact  that  the  Chesapeake  and  Ohio  railway  par- 
alleled this  turnpike,  all  its  value  to  the  company  was  taken  away. 
This  happened  after  the  Civil  War,  however. 

Eecord,  page  820-A,  shows  defendant's  Exhihit  "G-l."  On  page  11 

of  that  exhibil  it  will  be  seen  that  there  was  expended  by  the  State  of 

Virginia  the  sum  of  $1,216,666.30  on  the  James  Eiver  Canal,  Blue 

Eidge  Canal,  and  Kanawha  Eoad  and  Eiver,  which  construction  work 
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and  improvements  were  turned  over  to  the  James  River  and  Kanawha 
Company,  a  private  corporation,  under  the  acl  of  March  L6,  1832,  in 
ret  urn  for  10. (MM)  shares  of  stock  of  the  par  value  of  $100  each  in  said 
James  River  and  Kanawha  Company,  it  will  be  further  seen  that  the 
Siaif  of  Virginia  thereafter  subscribed  for  20.000  shares  of  stock  in 
the  same  company  and  paid  the  sum  of  -$2,000,000  in  money  therefor. 
It  shows  the  good  faith  of  Virginia  in  selling  these  properties  to  the 
private  company.  It  shows  that  she  received  what  she  believed  to 
be  the  real  value  of  these  inprovements  in  1832.  She  certainly 
regarded  this  stock  as  a  good  investment,  or  she  would  not  have  paid 
$2,000,000  in  money  for  20,000  shares  more  of  it. 

In  addition  to  this  purchase  of  20,000  shares  of  stock  in  this  com- 
pany, for  which  the  money  was  paid,  the  same  record  shows  that  the 
state  loaned  to  this  company  large  sums  of  money.  The  state  also 
guaranteed  large  amounts  of  the  bonds  of  this  company,  which  bonds 
the  state  afterwards  assumed  as  an  original  proposition  by  the  act 
of  March  23,  1860,  and  they  are  now  included  in  the  total  of  the  debt 
set  up  under  the  first  paragraph  of  the  decree  in  this  cause.  In 
return  for  assuming  these  bonds  as  an  original  obligation  and  for  the 
loans  made  by  the  state  directly  to  the  company,  she  received  72,000 
shares  of  the  stock  of  the  company. 

The  Master  speaks  (Kep.,  p.  42).  of  the  construction  of  the  pro- 
vision of  the  West  Virginia  constitution  and  the  Wheeling  ordinance 
relating  to  West  Virginia's  assumption  of  a  just  proportion  of  the 
debt,  so  as  to  produce  an  equitable  result.  If  there  is  any  place 
requiring  such  application  anywhere  in  this  case,  it  surely  is  here.  Can 
it  be  called  equitable  in  any  sense  of  the  word  to  charge  against  West 
Virginia  as  a  "state  expenditure"  money  which  the  old  state  spent  in 
building  a  turnpike,  which  turnpike  the  old  state,  before  the  separation 
of  the  two  states,  sells  and  receives  the  proceeds?  It  seems  rather 
shocking  to  one's  equitable  sense  To  propose  such  a  thing.  It  also 
seems  rather  shocking  for  a  plaintiff  to  ask  a  court  of  equity,  a  court 
of  conscience,  to  grant  such  relief.  If  this  suit  had  been  brought 
solely  for  the  purpose  of  recovering  that  one  series  of  items,  would 
not  a  court  of  equity  have  dismissed  the  suit  upon  demurrer? 
.Wuredlv  it  would. 
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On  page  70  of  this  report,  under  the  head  "Alternative  Finding/ 
the  Masters  says :  "There  is  nothing  in  the  record  to  show  whether  this 
transfer  was  actually  made."  He  meant  whether  the  property  of  the 
James  Eiver  Company,  including  this  Kanawha  Turnpike  and  these 
improvements  of  the  Kanawha  Eiver,  were  ever  actually  transferred  to 
the  James  Eiver  and  Kanawha  Company.  The  case  set  out  above,  of 
James  River  and  Kanawha  Company  v.  Early.  13  Gratt.  541,  and  the 
case  of  Higginbotham's  Executor  v.  Commonwealth,  25  Gratt.  627 
both  quoted  in  the  Master's  report,  the  reports  of  the  Board  of  Public 
Works,  the  reports  of  the  James  Eiver  Company,  numerous  acts  of 
the  legislature  of  Virginia,  which  are  included  in  the  appendix,  pages 
86  to  112,  show  conclusively  and  prove  absoutely  that  the  transfer 
was  duly  made  under  the  provisions  of  the  act  of  March  16,  1832. 
Moreover  the  Exhibit  "G-l"  (E.,  p.  820-A),  agreed  to  by  the  account- 
ants of  the  plaintiff  and  defendant,  shows  conclusively  that  the  trans- 
fer was  made  by  the  State  of  Virginia  of  all  the  properties  above  men- 
tioned to  the  James  Eiver  and  Kanawha  Company  according  to  the 
provisions  of  the  said  act  of  March  16,  1832. 

Brandonville,  Kingwood  and  Evansville  Road  $10,595.73;  Clarks- 
burg Ac  Buchanan  Turnpike  $19,259,36;  and  Kingwood  and 
West  Union  Turnpike  $18,140.61. 

These  three  items,  which  are  numbered  25,  28  and  35  in  the  report 
and  record,  were  found  to  be  state  expenditures  by  the  Master,  to 
which  finding  West  Virginia  excepts.  It  is  a  question  of  law,  whether 
or  not  they  shall  be  charged  to  West  Virginia.  It  is  agreed  that  each 
one  of  these  was  a  turnpike  company  duly  chartered  by  the  common- 
wealth, that  the  commonwealth  was  a^  stockholder  in  each  one.  and 
that  each  was  a  private  corporation  and  managed  by  a  board  of 
directors;  and  while  in  this  condition  the  commonwealth  generously 
appropriated  the  above  sums,  which  were  expended  upon  the  property 
of  these  private  corporations.  The  state  had  no  more  title  and  no  more 
rights  to  the  property  of  the  corporation  after  such  expenditure  than 
it  had  before.  Under  the  acts  appropriating  the  money  it  would 
appear  that  these  sums  were  gifts  to  these  corporations.  If  these  gifts 
had  been  made  to  individuals  and  they  then  had  expended  the  money 
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within  the  limits  of  West  Virginia,  would  it  lie  claimed  lot-  a  moment 
thai  siirli  gifts  came  within  the  purview  of  the  decree  ordinance? 
( 'an  any  gift  Id  a  private  individual  or  corporation  be  a  "slate  expendi- 
litre" .'  We  think  not.  II'  Virginia  had  given  this  money  to  a  cor- 
poration residenl  of  Maryland,  or  of  Virginia  itself,  ami  such  corpora- 
tion had  chosen  to  expend  the  same  on  a  public  utility  project,  such  as 
a  turnpike,  railroad  or  canal  within  what  are  now  the  limits  of  West 
Virginia,  would  it  have  been  a  "state  expenditure"  in  the  meaning  of 
this  ordinance  ?     Clearly  not. 

In  the  first  account  tiled  by  Virginia  before  the  Master  (E.,  p.  373,. 
Item  17)  -he  claimed  the  sum  of  $7,882.92,  which  she  had  paid  for 
stock  in  a  Maryland  corporation.  This  .Maryland  corporation  had 
built  a  piece  of  road  in  the  southwest  corner  of  Garrett  county,, 
Maryland,  which  connected  with  some  Virginia  roads  at  each  end. 
These  Virginia  roads  were  built  and  owned  by  Virginia.  On  reflec- 
tion, at  the  hearing  before  the  Master,  counsel  of  Virginia  asked  leave 
to  withdraw  this  item,  and  did  so.  Was  it  not  as  reasonable  to  charge 
this  sum  to  West   Virginia  as  the  one  under  consideration? 

It  must  not  he  forgotten  that  not  a  single  one  of  these  three  turn- 
pikes, built  by  private  corporations,  were  open  to  free  travel  by  the 
public,  as  turnpikes  now  are  almost  universally  within  the  United 
States.  Every  such  corporation  in  the  .-talc  then  charged  and  collected 
tools  on  each  and  every  one  of  these  roads,  as  well  as  tolls  on  each 
and  every  one  of  the  navigable  rivers;  and  some  of  the  road  com- 
panies paid  good  dividends  on  the  investment  of  the  moneys  therein, 
as  shown  by  the  record  in  this  cause.  Can  a  gift  by  the  state, 
however  generous  might  have  been  the  impulse  of  the  giver,  which 
simply  increased  the  toll  collecting  value  of  the  property  of  a  private 
corporation,  and  which  did  not  increase  the  state's  power  or  rights  or 
financial  interest  therein,  he  called  a  "state  expenditure,"  any  more 
than  the  purchase  of  stock  in  that  private  corporation  by  the  state 
could  he  called  a  state  expend  it  ure  ?  Certainly  not;  but  this  last 
question  will  be  elsewhere  discussed  under  the  exceptions  of  Vir- 
ginia to  this  same  parapraph. 
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Item  55,  Surveys— $60,873.19. 

This  item  is  discussed  under  Paragraph  III.',  page  75,  and  Para- 
graph IV.,  page  134,  of  the  Master's  report.  It  was  agreed  by  the 
accountants  that  under  the  head  of  "Surveys"  there  was  spent  an 
aggregate  of  $250,206.56.  It  was  claimed  by  the  defendant  that 
neither  this  sum  of  money  nor  any  part  thereof  could  be  both  a  state 
expenditure  under  Paragraph  III.  and  an  item  of  the  ordinary 
expenses  of  the  state  government  under  Paragraph  IV.  The  Master 
has  seen  jil  to  hold  that  it  can  be  both;  that  is  to  say,  that  such  part 
thereof  as  can  be  shown  to  have  been  expended  in  the  territory  now 
West  Virginia  should  be  charged  as  a  state  expenditure,  and  such  part 
as  could  not  be  shown,  to  have  been  expended  at  any  particular  place 
should  be  charged  as  an  ordinary  expense  of  the  state  government. 
It  is  admitted  that  the  total  sura  was  expended  as  a  part  of  the 
expenses  of  a  state  officer  performing  certain  duties  prescribed  by  a 
state  statute.  The  Master  said:  "It  is  a  narrow  and  close  question."' 
(Beport,  p.  76).  It  does  not  seem  to  us  to  be  either.  When  we  take 
into  consideration  the  fact  that  in  every  other  instance  all  salaries 
of  state  officers,  without  exception,  such  as  judges  and  executive 
officers,  and  the  cost  of  the  work  done  by  them  and  the  expenses 
incurred  by  them  in  the  performance  of  their  duties,  are  all  charged 
in  this  report  as  ordinary  expenses  of  the  state  government,  we  can 
see  no  reason  for  this  exception.  In  fact,  it  sems  to  us  very  clear 
that  this  sum  of  $250,206.56  is  properly  chargeable  as  a  whole  to  the 
ordinary  expenses  of  the  state  goverment;  just  as  the  other  salaries 
and  expenses  of  state  officers  are  charged,  as  stated  above. 

Therefore,  we  earnestly  contend  that  the  said  sum  of  $60,873. 1-', 
allowed  as  a  state  expenditure  under  this  Paragraph,  should  be 
stricken  out,  and  that  there  should  be  charged  to  ordinary  expenses 
of  the  state  government,  under  Paragraph  IV.  on  page  134  of  the 
Master's  report,  the  said  total  of  $250,206.56. 

Item  150,  Loan  to  the  Town  of  Bath— $2500. 

If  it  were  not  for  the  fact  that  there  is  a  principle  concerned  in  this 
small  item  we  would  not  except  to  the  finding  of  the  Master.     This 
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was  a  loan  to  tin'  Trustees  of  the  Town  of  Bath,  and  they  were  com- 
pelled  to  give  bond  with  good  security,  payable  to  an  agency  of  the 
state,  to  wit,  the  Board  of  Public  Works,  for  the  punctual  payment 
lit'  the  interest  annually  to  the  slate  on  this  loan.  The  Master  finds 
that  this  interest  was  paid  to  the  slate  and  that  the  auditor  of  the  state 
described  it  as  a  loan  and  carried  it  on  the  books  of  the  state  as  such. 
We  do  not  agree  with  the  Master  that  this  action  on  the  part  of  the 
Siate  of  Virginia  in  so  carrying  it  has  no  weight,  and  we  respectfully 
submit  that  the  auditor's  hooks  quoted  by  the  Master  and  the  action 
of  the  state  from  the  time  of  the  loan  up  to  the  seperation  of  the  two 
states,  and  the  action  of  the  trustees  of  the  Town  of  Bath  in  paying 
the  interest  thereon  annually,  conclusively  fixes  its  status  as  a  loan, 
and  therefore  is  no  charge  against  West  Virginia.  Further  on  under 
this  paragraph  we  will  discuss  the  question  whether  a  loan  by  the 
state  can  possibly  come  under  the  head  of  "state  expenditures."  The 
Master  holds  that  it  cannot. 

This  loan  is  also  recognized  by  the  trustees  of  the  Berkeley  Springs, 
in  their  report  to  the  legislature  of  West  Virginia,  1869,  which  report 
is  printed  in  the  hack  part  of  the  House  Journal  of  the  West  Vir- 
ginia Legislature  of  1st;!),  along  with  reports  of  state  officers,  other 
hoards,  ete.  (What  is  now  known  as  the  town  of  Berkeley  Springs, 
in  Morgan  county.  West  Virginia,  was  formerly  known  as  the  town 
of  Bath.)  This  particular  report  of  1869  is  a  comprehensive  one, 
and  one  of  the  signers  thereto  is  no  less  a  famous  personage  than 
David  II.  Strother,  known  in  literature  by  his  pen-name  of  "Porte 
Crayon."  It  is  pointed  out  in  this  report  (p.  4)  that  "the  Berkeley 
Springs  and  adjacent  property  do  not  belong  to  the  state  of  Virginia 
or  to  West  Virginia  (as  its  successor)."  On  page  3,  in  discussing  the 
finances  of  the  property,  the  report  says  : 

"That  there  were  old  debts  standing  against  the 
property     *     *     *     *     to  wit: 

"To  the  estate  of  Philip  C.  Pendleton,  deceased, 
$'.'J)00,  money  borrowed  for  the  purpose  of  building  a 
row  of  baths,  with  a  large  pool  attached,  for  the  use  of 
the  ladies. 

To  tlie  Board  of  Public  Works,  Richmond,  Virginia 
$2,500,  money  borrowed  for  the  purpose  of  constructing 
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a  graded  road  from  Sir  John's  Station  to  the  Springs.'' 
(Sir  John's  Station  is  a  station  on  the  Baltimore  & 
Ohio  Railroad.') 

Thus  the  law  authorizing  the  loan,  the  auditor  of  Virginia's  hooks, 
the  creditor,  and  the  books  of  the  trustees,  the  debtors,  all  recognize 
it  as  a  Joan. 

This  concludes  the  discussion  of  the  exceptions  of  West  Virginia 
to  the  Master's  report  so  far  as  the  third  paragraph  is  concerned. 

Exceptions  of  Virginia  Under  Paragraph  III. 

Virginia  specifically  excepts  under  Paragraph  III.,  only  to  the 
finding  of  the  Master  that  certain  moneys  paid  by  her  for  stock  in 
turnpike,  bridge  and  railroad  companies,  which  were  private  corpor- 
ations, and  that  certain  moneys  leaned  by  her  to  such  corporations, 
are  not  allowed  as  state  expenditures  within  the  meaning  of  the 
decree  and  the  ordinance.  These  item-  are  divided  as  follows,  as 
shown  on  pages  375,  376  and  37v  of  the  record: 

Items  51  to  65,  inclusive,  Bridge  Companies     $78,412.50 

Items  66  to  i'.!).  inclusive,  Navigation  Com- 
panies, aggregating    210,500.00 

[terns  in  to  147,  inclusive,  Turnpike  Com- 
panies, aggregating    803,555.83 

Item  (i  (R.,  p.  372)  Berryville  and  Charles 

Town  Turnpike  Company 11,932.52 


The  total  aggregate  of  these  items $1,104,  100.85 

All  these  items  can.  to  a  certain  extent,  be  discussed  at  the  same 
time,  as  the  same  general  principle  of  stockholding  investmenl  runs 
through  them  all. 

Item  6,  Berryville  &  Charles  Town  Turnpike  Company,  $11,932.52, 
in  some  respects  differs  from  the  i  ?,  and  [tern  66,  Coal  Rivei 
Navigation  Company,  $96,000  (R.  p.  375),  is  some  what  like  the 
principle  in  Item  6,  and  so  far  as  they  are  alike  will  he  discussed 
together. 

Th-  Berryville  and  Charles  Town  Turnpike  <  ompany  was  a  private 
corporation  chartered  by  the  State  )  nia.     It  was  duly  author- 
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ized  to  and  did  construct  a  turnpike  from  BerryvilLe,  (Mark  county, 
Virginia,  to  Charlotown.  Jefferson  county,  now  in  West  Virginia. 
There  is  now  of  this  road  in  the  present  limits  of  West  Virginia  58% 
per  cent.  Virginia  subscribed  and  paid  for  stock  in  this  company  of 
the  par  value  of  $20,455.74.  The  special  fact  in  relation  to  this  cor- 
poration is  that  it  gave  a  ^evi]  of  trust  on  its  property,  which  was 
this  turnpike,  to  secure  'nans  to  tin-  company.  This  deed  of  trust  or 
mortgage  was  foreclosed  in  the  year  1858,  and  the  physical  property 
of  the  company  sold.  The  purchaser  at  this  sale  was  the  tState  of 
Virginia,  and  the  price  paid  was  $7,236.97.  West  Virginia  admits 
her  Liability  for  5S1:;  per  cent  of  this  last  sum.  hut  denies  any  liability 
whatever  as  to  the  stock  subscription.  This  reason  is  in  addition  to 
I  he  other  reasons  hereinafter  given,  which  will  apply  to  all  stock 
subscriptions.  There  is  no  dispute  between  the  parties  as  to  the  facts 
here  related  ( U..  pp.  454,  455). 

The  case  of  the  Coal  River  Navigation  Company  is  somewhat  like 
this.  This  is  item  66  on  page  375  of  the  Record,  and  is  included  by 
Virginia  in  her  exception  to  the  finding  of  the  Master  in  relation  to 
Items  66  to  69,  inclusive,  aggregating  $210,500.  This  particular 
item  is  for  the  sum  of  $06,000.  This  is  another  instance  where  the 
>tatc  bought  stock  of  a  private  corporation,  in  this  particular  case  of 
the  par  value  of  *!»6.000.  The  corporation,  on  July  30,  1858, 
executed  a  mortgage  or  deed  of  trust  on  the  property  of  the  company 
to  secure  a  large  amount  of  indebtedness  set  out  therein.  The  com- 
pany failed  to  pay  the  debts  so  secured,  and  the  trustees  named 
therein,  under  the  authority  thereof,  on  October  25,  1865,  sold  all 
the  property  of  this  company  to  private  persons.  (R.,  pp.  990,  1003.) 
We  thus  see.  as  to  these  two  corporations,  on  the  first  clay  of  January, 
1861,  the  State  of  Virginia  was  not  even  a  stockholder  in  either.  The 
corporations  had  in  a  legal  way  disposed  of  their  entire  properties, 
and  all  the  state  had  was  stock  in  a  defunct  corporation,  and  the 
corporations  still  owed  large  debts.  West  Virginia  did  not,  under 
the  laws  of  nations,  nor  under  the  acts  of  Virginia  transferring  to 
her  property  within  her  limits,  obtain  anything  from  Virginia  in  these 
particular  cases. 

The  exception  of  Virginia  to  the  finding  of  the  Master  disallowing 
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this  total  sum  of  $1,104,400.85,  is  based  on  her  claim  that  purchases 
of  stock  in  corporations  doing  business  and  owning  property  within 
the  present  limits  of  West  Virginia,  were  state  expenditures  in  the 
meaning  of  the  ordinance  and  decree.  The  position  of  West  Vir- 
ginia on  this  important  question  is  that  these  were  but  investment 
of  the  funds  of  the  state  in  private  companies  with  the  expectation 
at  least  of  absolute  security  of  the  money  invested  and  in  many 
instances  with  the  expectation  of  producing  large  dividends  from  the 
investment.  These  corporations  were  not  the  agents  of  the  state  for 
the  investment  of  public  funds,  and  were  not  controlled  by  the  state 
as  a  sovereign.  They  were  under  the  absolute  control  of  the  stock- 
holders, subject  to  the  general  laws  governing  corporations.  This 
was  definitely  settled  in  Virginia  by  the  decision  of  its  Supreme  Court 
in  1856. 

The  case  of  James  Hirer  &  Kanawha  Co.  v.  Early,  13  Gratt.  541, 
was  an  action  to  recover  for  the  negligence  of  the  corporation.  In 
discussing  the  question  of  the  liability  of  the  company,  the  court 
said  : 

"It  is  not  a  public  corporation  representing  the 
public  and  administering  public  funds  for  the  benefit  of 
the  public,  but  it  is  a  joint  stock  company  which  has 
undertaken  the  construction  of  a  work,  useful  to  the 
public  certainly,  but  intended  for  the  private  emolu- 
ment of  the  stockholders  in  dividends  of  the  profits" 
(p.  552% 

"That  the  State  owned  a  large  interest  in  the  stock 
of  tlic  company  will  not  vary  the  case  :::  *  *  *  *  a 
mere  interest  taken  by  the  commonwealth  in  the  stock 
would  not  be  sufficient  to  bring  an  action  against  the 
company  for  neglect  of  it<  corporate  duty  within  the 
influence  of  the  decision  in  the  case  of  Sayre  v.  The 
Northwestern  Turnpike  Road,  10  Leigh.  454  *  *  *" 
(p.  553). 

As  persuasive  authority  on  the  same  line  the  case  of  Moore  v. 
Schoppert,  22  W.  Va.  28?.  is  pertinent.  This  case  was  decided  in 
1883.  It  arose  upon  an  attempt  of  the  county  court  of  Jefferson 
county,  Wes1    Virginia,  to  take  possession  of  a  certain  toll-house  of 
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the  Cross-Boad  and  Summit  Point  Turnpike  Company,  a  Virginia 
corporation.  This  corporation  is  Item  11  on  page  375  of  the  record, 
and  is  included  as  such  in  the  exception  of  Virginia  to  "Items  70 
to  147,  inclusive,  turnpike  companies  aggregating  $803,555.83."  The 
county  of  Jefferson,  apparently  going  on  the  theory  that  this  road 
and  other  property  of  this  company  belonged  to  it  as  a  grantee  from 
the  State  of  Virginia  under  the  act  of  February  3,  1863,  (App.  to 
E.,  p.  128)  took  possession  of  a  toll-house  and  a  lot  of  land  on  which 
it  was  situated,  and  this  action  of  ejectment  was  instituted  by  this 
Virginia  corporation,  the  Cross-Roads  and  Summit  Point  Turnpike 
Company,  in  the  name  of  Moore,  its  president,  to  recover  this  piece 
of  property.  As  elsewhere  shown  in  this  case,  West  Virginia  granted 
to  the  counties  in  which  the  roads  were  situated  all  the  stock  received 
by  it  in  the  road  corporations  under  the  act  of  February  3,  1863.  In 
this  case  the  Supreme  Court  of  West  Virginia  distinctly  recognized 
and  enforced  th  corporate  ownership  of  the  turnpike  company  of 
the  property  connected  therewith.  We  quote  the  second  syllabus,  as 
follows : 

2.  "The  effect  of  the  legislation  of  the  re-organized 
government  of  Virginia  and  of  this  state  is  to  transfer 
to  and  vest  in  the  different  counties  of  this  state  the 
stock  or  interest  of  the  State  of  Virginia  and  of  this 
state  in  the  roads  of  incorporated  turnpike  companies 
and  to  confer  upon  the  respective  county  courts  of  this 
state  the  management  and  control  of  the  stock  or  inter- 
est thus  transferred,  and  also  to  give  to  said  county 
courts  control  of  any  such  roads  or  parts  thereof  lying 
in  any  county  as  such  county  may  by  agreement,  con- 
demnation, or  otherwise  acquire,  or  of  such  roads  as  may 
have  been  entirely  abandoned  by  any  such  corporation 
or  the  private  stockholders  thereof;  but  it  does  not  give 
to  the  county  courts  jurisdiction  and  control  over  any 
turnpike  road  belonging  to  any  incorporated  company, 
which  is  or  shall  be  managing  and  controlling  its  road 
according  to  its  charter,  further  than  the  right  to  con- 
trol and  represent  as  a  stockholder  the  stock  or  interest 
acquired  by  the  county  from  the  state  in  such  company, 
and  to  regulate  the  tolls  of  such  company"    (p.  "280). 
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The  Court  in  this  case  further  says: 

"From  the  facts  as  they  now  appear  in  this  case,  it  is 
evident  that  the  county  of  Jefferson  has  no  other  interest 
in  the  house  and  lot  in  controversy  in  this  action  than 
that  of  a  stockholder  representing  and  controlling  the 
stock  formerly  owned  by  the  State  of  Virginia  in  the 
Cross-Roads  and  Summit  Point  Turnpike  Company." 

This  case  clearly  shows  the  attitude  of  the  courts  of  last  resort  of 
the  State  of  West  Virginia  towards  these  corporations;  and  this 
decision,  made  twenty-seven  years  ago,  has  never  heen  overruled  or 
extinguised,  but  has  always  stood  as  the  law  of  West  Virginia  in 
relation  to  these  corporations.  The  fact  remains  as  to  each  and  all 
of  these  items  mentioned  in  this  exception,  that  Virginia  sub- 
scribed and  paid  for  and  received  shares  of  stock  in  each  and  every 
one  of  these  corporations.  These  shares  of  stock  in  her  possession 
were  her  own  private  property,  subject  to  sale  or  any  disposition  the 
state  (hose  to  make  thereof,  and  which  under  the  laws  of  nations 
would  not  have  passed  to  the  State  of  West  Virginia  upon  the  sepa- 
ration, although  the  actual  property  of  these  corporations  lay  wholly 
or  partly  within  the  present  limits  of  the  State  of  West  Virginia. 
The  title  of  the  State  of  West  Virginia  to  these  stocks  is  based  alone 
on  the  act  of  February  3,  1863  (App.  to  E.,  p.  128).  This  act 
provided  as  set  out  in  the  eighth  paragraph  of  the  bill,  that  West 
Virginia  should  duly  account  for  these  stocks  in  the  settlement  there- 
after to  be  made  with  Virginia.  This  provision  is  practically  a 
contemporaneous  construction  of  the  meaning  of  the  ordinance  on 
this  subject.  West  Virginia  certainly  was  not  to  pay  for  this  property 
but  once.  Certainly  it  was  not  intended  that  she  should  pay  the  cost 
of  the  stock  under  the  ordinance,  and  then  pay  for  the  value  of  the 
sioek  under  the  said  act  of  February  3,  1863. 

Tn  the  account  tiled  by  Virginia  under  Paragraph  III.  she  included 
value  of  shares  of  stock  in  two  banks,  and  insisted  that  the  mone] 
invested  by  Virginia  in  such  stock  be  allowed  as  state  expenditure. 
The  Master  found  against  her  on  this  contention,  and.  unless  the 
general  exception  put  at  the  end  of  their  printed  pamphlet  of  excep- 
tions covers  it.  Virginia  did  not  except  to  this  finding  of  the  Master. 
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Certain  ii  is  that  she  did  not  deem  it  of  sufficient  importance  to 
Specify  those  two  cases  in  her  exceptions,  and  we  feel  justified  in  the 
conclusion  that  she  has  abandoned  her  contention  as  to  same, 
is  not  very  consistent  in  such  ahandoninent.  because  there  is  no 
difference  in  law  as  to  money  being  a  "state  expenditure,"  which  is 
expended  by  the  state  in  the  purchase  of  stock  in  a  corporation, 
whether  that  corporation  he  the  Northwestern  Bank  of  Wheeling,  or 
the  Wheeling,  West  Liberty  and  Bethany  Turnpike  Company.  As 
wiU  lie  set  out  later.  Virginia  purchased  between  L832  and  L840,  4,500 
shares  of  the  stock  of  the  Northwestern  Bank  of  Wheeling,  ami  in 
her  original  account  artempted  to  charge  West  Virginia  with  $450,000 
paid  thereto!'  as  a  state  expenditure.  In  the  year  1857  (R..  }).  499), 
Virginia  sold  1,082  shares  of  this  stock  lor  the  sum  of  $113,671.42. 
If  an  expenditure  once  made,  as  claimed  in  the  case  of  the  Kanawha 
Turnpike  and  Kanawha  River  Improvements,  could  never  lie  chang  - 
by  the  subsequent  action  of  Virginia  prior  to  the  separation  of  the 
two  states,  then  Virginia  was  not  just  to  herself  when  she  withdrew" 
from  said  charge  of  $450,000  the  value  of  these  1,082  shares  of 
stock,  which  were  sold,  paid  for,  and  delivered  to  the  purchaser  in 
1857.  We  refer  to  this  here  to  show  an  example  that  Virginia  dealt 
with  these  stocks  as  a  private  person  would.  It  is  further  shown  iu 
this  record,  especially  under  Paragraph  VI.  of  the  Master's  report, 
that  Virginia  received  large  dividends  from  many  of  these  invest- 
ments. 

Against  sustaining  this  exception  of  Virginia  is  the  undisputed 
fact  that  Virginia  did  not  expend  this  money  or  any  part  thereof 
in  West  Virginia.  The  corporation  in  each  particular  case,  through 
its  board  of  directors  and  other  officers,  expended  the  money.  There 
was  no  control  in  the  state  over  this  expenditure  beyond  such  as 
might  have  been  give]]  by  stock  ownership.  The  legal  entity  which 
made  the  expenditure,  was  actually  the  corporation.  The  title  of  the 
property  was  in  the  corporation;  and  the  corporation  as  such  man- 
aged and  controlled  the  property.  In  the  case  of  the  Xorthwestern 
Turnpike,  the  state,  through  its  own  officers,  directed  the  expenditure 
of  the  money.  The  same  was  true  in  the  case  of  the  Staunton  and 
Parkersburg   Turnpike,    and   of   the   Covington    and    Ohio   Railroad. 
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In  these  three  notable  instances  no  one  but  a  state  officer  or  agent 
had  any  authority  whatever.  But  in  these  corporations  named  in  this 
exception  the  corporation  alone,  through  its  duly  elected  officers, 
expended  its  own  money  for  its  own  corporate  purposes. 

On  page  12  of  the  exceptions  filed  by  Virginia  is  the  following: 

"VI.     Complainant's  Sixth  Exception/'' 

"in  addition  to  the  live  exceptions  above  set  forth, 
complainant  respectfully  asks  that  all  of  the  alternative 
statements  contained  in  the  Master's  report,  made  at  the 
request  of  and  pursuant  to  objections  interposed  before 
the  Master  by  the  complainant,  and  not  covered  by  any 
of  the  foregoing  exceptions,  may  be  taken  and  treated 
as  exceptions  made  by  the  complainant  to  said  report 
because  of  and  with  respect  to  the  errors  of  law  appear- 
ing on  the  face  of  said  report  and  of  the  record  returned 
therewith,  in  the  particulars  to  which  said  alternative 
statements  respectively  refer." 

We  have  seen  no  brief  of  Virginia,  in  this  case,  and  we  are  at  a  loss 
to  know  whether  counsel  for  Virginia  intends  this  to  mean  that  every 
alternative  statement  made  by  the  Master  at  her  request  will  be 
insisted  upon  at  the  hearing  or  not;  but  in  the  event  that  counsel 
shall  do  so.  we  desire  to  call  attention  to  certain  alternative  findings 
made  by  the  Master  under  Paragraph  III.,  which  we  will  take  up  in 
the  order  in  which  they  are  found  in  the  report. 

The  first  one  of  these  is  "Item  3.  Winchester  and  Potomac  Kail- 
road,  $170,532.00."  This  item  is  discussed  at  length  by  the  Master 
(Report,  pp.  47-64.)  The  total  item  is  $270,000.  made  up  of  the 
sum  of  $120.01)0  paid  for  stock  of  this  corporation  by  Virginia,  and 
the  sum  of  $150,000  loaned  by  Virginia  to  this  corporation  upon 
security  therefor  being  given.  The  property  of  this  corporation  con- 
sisted  of  a  railroad  running  from  Winchester,  in  the  county  of  Fred- 
erick in  Virginia,  to  Harper's  Ferry  on  the  Potomac  River,  in  the 
county  of  Jefferson,  now  in  West  Virginia.  This  road  was  constructed 
under  the  acts  of  Virginia  of  1831,  and  was  one  of  the  early  railroads 
projected  in  the  United  States.  63.16  per  cent  of  the  mileage  thereof 
is  in  West  Virginia.     The  legislation  dealing  with  this  road  prior  to 
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the  separation  of  the  two  stales,  consisted  in  incorporating  the  same. 
authorizing  the  subscription  of  stock,  authorizing  the  loan,  and  then 
by  the  act  of  February  24,  1846,  Virginia  commuted  the  loan  and 
the  stock  into  an  annuity  of  $5,000.00  a  year  forever  (App.,  p.  30). 
Tin's  annuity  was  paid  annually  up  to  and  including  the  year  1861 
(R.,  p.  489).  The  ledger  account  on  the  books  of  the  Internal 
Improvement  Fund  of  Virginia  which  carried  the  subscription  of 
$120,000  to  the  stock,  was  closed  with  the  explanation  that  the  stock 
had  been  surrendered  for  this  annuity.  All  these  facts  are  undis- 
puted. With  the  beginning  of  the  Civil  War  the  Court  will  take 
judicial  notice  of  the  fact  that  no  railroad  running  from  Winchester 
to  Harper's  Ferry  could  pay  annuities.  This  annuity  accumulated 
during  the  years  of  the  war  from  1861  to  1865. 

The  first  question  that  arises  is  the  state's  subscription  to  the 
capital  stock  of  this  corporation.  This  stands,  we  think,  on  the  same 
basis  as  the  subscription  of  the  state  to  the  stock  of  turnpike  com- 
panies, banks,  and  other  private  corporations;  and  the  same  princi- 
ples and  argument  apply  here  that  We  have  applied  to  the  other 
cases  of  such  stock  subscription.  They  were  not  "state  expenditures," 
nor  were  they  "ordinary  expenses  of  the  state  government"' :  they 
were  merely  and  only  investments.  The  special  circumstances  in  this 
case  of  the  annuity  we  will  advert  to  presently. 

As  to  the  loan,  we  are  fixed  in  our  opinion.  All  the  loan-  men- 
tioned in  the  record,  as  was  this  one  also,  were  secured  in  some  way 
or  manner.  This  record  discloses  three  of  them :  the  one  under 
discussion;  Item  No.  15  (R.,  p.  373)  Kanawha  Board  Bond-:  and 
Item  Xo.  150  (R.,  p.  377),  Town  of  Bath.  The  first  two  have  the 
principal  and  interest  both  secured  by  mortgage,  and  the  third  had 
the  payment  of  the  annual  interest  forever  secured  by  a  bond. 
Specific  and  careful  provision  was  made  in  each  case  for  this  security. 
We  deem  the  statement  of  this  proposition  sufficient  to  prove  itself. 
In  none  of  these  cases  was  the  money  expended  by  Virginia.  In  each 
case  it  was  expended  by  the  borrower. 

In  this  case  of  the  Winchester  and  Potomac  Railroad  Company. 
Virginia,  by  acts  passed  on  February  22,  1866,  and  April  25,  1867 
(App.,    p.   31-2),    provided    that   the   corporation   could   pay   to   the 
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State  of  Virginia  in  Bonds  of  that  state  at  par  the  sum  of  $83,333.33, 
which  was  designated  in  the  act  as  the  "principal  sum  owing,  together 
with  all  interest  due  thereon,"  and  upon  such  payment  the  claim  of 
the  state  against  said  company  was  to  he  "lifted  and  discharged." 
The  Master  finds  (Rep.,  p.  64)  that  there  was  paid  into  the  treasury 
of  Virginia  in  1866  in  bonds  under  these  acts,  $118,518.12.  A  cal- 
culation will  show  that  this  was  the  principal  sum  of  $83,333.33, 
plus  the  unpaid  annuity  from  1861  to  time  of  payment,  together  with 
interest  thereon.  Under  the  act  of  1846  this  annuity  of  $5,000  was 
to  he  in  lieu  of  interest  on  the  debt  due  by  this  company  to  Virginia 
and  of  dividends  on  the  stock  of  Virginia  in  the  company,  and  so 
long  as  said  $5,000  was  paid  the  payment  of  the  principal  of  the  debt 
was  to  be  postponed.  Thus,  we  see  that  in  18(37  Virginia  capitalized 
the  annuity  of  $5,000  a.t  six  per  cent,  making  the  principal  sum  of 
$83,333.33.  She  then  exacted  from  the  debtor  the  unpaid  annuity 
with  interest,  and  then  she  assigned  to  the  company  in  consideration 
thereof  all  her  right,  title  and  interest  and  beneficial  ownership  in  the 
loan  and  stock  held  by  her  in  said  company.  In  the  event  that  the 
Court  should  find  that  West  Virginia  would  be  chargeable  with  this 
sum  otherwise,  then  we  confidently  refer  to  this  action  of  Virginia 
as  an  absolute  release  of  all  such  claim. 

Again:  the  act  of  February  3,  1863,  (App.  p.  128,)  provides  that 
there  shall  lie  transferred  to  West  Virginia  the  "stocks  of  any  com- 
pany or  corporation,  the  principal  office  or  place  of  business  whereof  is 
located  within  the  said  boundaries"  of  West  Virginia.  The  principal 
office  of  this  railroad  company  was  at  Winchester,  now  and  then  in 
Virginia.  Hence,  none  of  the  stock  was  transferable  to  AVest  Vir- 
ginia. Virginia  evidently  so  understood  it,  for  after  the  Civil  War 
she  legislated  about  this  road,  made  contracts  with  it,  and  otherwise 
dealt  with  it.  without  regard  to  West  Virginia,  and  quite  in  contrast 
with  her  acts  after  the  war  in  connection  with  the  Covington  &  Ohio 
Railroad.  By  reference  to  pages  35  to  49  of  the  Apendix  to  the 
Record,  it  will  be  seen  that  the  acts  of  Virginia  respecting  this  last 
named  railroad  were  concurrent  with  acts  of  West  Virginia. 
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Item  15,  Kanawha  Board  Bonds-«,U00. 

This  item  is  referred  to  above  as  one  of  the  Joans  set  up  in  the 
record,  made  hy  Virginia  to  the  .lames  River  and  Kanawha  Company, 
and  secured  by  mortgage.  The  bonds  were  delivered  to  a  private 
corporation,  which  had  the  power  to  do  as  ii  pleased  with  such  bonds 
and  the  money  derived  from  the  side  thereof.  The  Master  found  that 
West  Virginia  was  not  chargeable  therewith  (Rep.,  p.  71). 

Item    53,     Harper's    Ferry    Raid -$189,715.59. 

The  Court  will  take  judicial  notice  of  the  John  Brown  Raid  and 
what  it  meant.  It  was  an  invasion  of  the  State  of  Virginia  by  an 
outside  armed  force.  The  fact  that  Brown  accidently  entered 
territory  that  afterwards  became  a  part  of  the  State  of  West  Virginia, 
and  that  this  large  sum  of  money  was  expended  in  the  transportation 
of  i looi's,  pay  of  soldiers,  quartermaster's  supplies  and  subsistence  of 
the  soldiers  called  from  all  over  Virginia  and  mosl  of  them  from  the 
territory  still  Virginia,  does  not,  under  the  meaning  of  this  paragraph 
and  the  ordinance,  make  this  a  state  expenditure  within  the  limits 
of  West  Virginia.  It  was  a  most  extraordinary  event — an  invasion  of 
the  sovereignty  of  a  state,  and  an  armed  conflict  with  the  officers  of 
the  state.  After  the  prosecution  of  the  invaders  were  ended,  and 
punishment  inflicted  by  the  execution  of  the  judgment  of  the  court. 
the  local  evidence  of  the  fact  that  this  large  sum  had  been  spent  partly 
in  Jefferson  county,  now  in  Wot  Virginia,  disappeared  as  quickly  as 
fog  before  the  morning  sun.  The  soldiers  returned  to  their  homes  in 
Virginia.  This  subject  is  referred  to  again  herein  under  Para- 
graph IV. 

Item  54;  School  Commissioners — $830,865.37. 

The  Master  (Rep.,  p.  7-4)  gives  a  very  succinct  statement  of  this 
item  and  the  reasons  why  he  disallowed  the  same.  It  was  the  total  of 
the  annual  appropriations  for  the  education  of  poor  children,  which 
were  assigned  to  the  counties  now  forming  the  State  of  West  Virginia. 
It  was  no  more  of  a  '"state  expenditure"  in  West  Virginia  than  the 
payment  of  the  salaries  of  the  judges     of     the  courts  was  such  an 
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expenditure  in  that  state.  Hereafter,  when  this  subject  is  again 
readied  under  Paragraph  IV.,  we  will  state  some  reasons  why  we 
think  that  the  most  of  it  should  be  eliminated  from  this  cause. 
Certain  it  is  that  there  is  no  error  in  the  refusal  of  the  Master  to 
allow  it  as  an  expenditure  under  Paragraph  III. 

Item  56,  Trans-Alleghany  Lunatic  Asylum — $27,000. 

Virginia  never  erected  any  public  building  in  that  part  of  her 
territory  now  in  West  Virginia.  The  only  building  she  commenced 
in  what  is  now  West  Virginia  was  an  asylum  at  Weston  in  Lewis 
county,  and  called  in  the  account  by  the  above  name.  Prior  to 
January  1,  1861,  the  sum  of  $125,000  was  appropriated  for  purchase 
of  the  site  and  the  construction  of  this  building.  On  January  1, 
1861,  there  remained  of  this  appropriation  the  sum  of  $27,000  in 
bank  to  the  credit  of  the  board  of  directors  of  this  asylum  and  in  the 
hands  of  the  treasurer  of  such  board  (P.,  pp.  484-5).  The  restored 
government  of  Virginia  in  January,  1861,  took  over  this  sum 'of 
$27,000  and  placed  the  same  in  two  banks  in  the  City  of  Wheeling  to 
the  credit  of  the  State  of  Virginia,  and  used  the  same  for  the  purpose 
of  tli''  restored  government.  It  needed  money  at  that  time  to  defend 
the  loyal  portion  of  the  state.  This  money  was  not  expended  before 
January,  1861.  It  was  the  property  of  the  state  and,  and  the  state  had 
the  right  to  take  it  and  use  it  for  other  purposes.  Some  time  later, 
the  state  appropriated  large  sums  of  money  for  the  purpose  of  com- 
pleting this  asylum,  but  that  does  not  effect  the  fact  that  this  $27,000 
had  not  been  expended  at  all  on  January  1,  1861;  in  fact  this  sum 
was  never  used  for  that  purpose. 

Item  148,  Fairmont  Bank  $50,000;  and  Item    149,  Northwestern 
Bank  of  Virginia  at  Wheeling,  $341,800. 

These  two  items  were  on  account  of  the  investment  by  Virginia  of 
that  much  money  in  the  purchase  of  shares  of  stock  in  these  two 
hanks.  As  stated  heretofore,  the  original  purchase  by  Virginia  in 
the  Northwestern  Bank  was  somewhat  larger,  and  Virginia  in  L851 
sold  L,082  shares,  making  a  certain  profit  thereon.  She  covered  this 
money  into  her  treasury,  and  on  the  hearing  before  the  Master  she 
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withdrew  the  original     claim     of    $450,000    and     reduced  it  to  this 
amount,  by  reason  of  such  sale. 

The  attitude  of  Virginia  in  this  cause  has  been  that  where  an 
expenditure  had  once  been  made,  as  claimed  by  her.  no  act  of  hers 
thereafter  in  connection  therewith  would  affect  or  alter  the  fact.  In 
other  words,  that  such  expenditure,  when  once  made,  should  he 
charged  in  this  account  against  West  Virginia,  regardless  of  the  fact 
that  Virginia  may  have  sold  the  subject  matter  thereof  prior  to  the 
lirM  day  of  January,  1861,  to  some  private  person  or  corporation. 
These  bank  investments  were  extremely  profitable.  It  will  be  seen 
by  reference  to  page  176  of  the  Master's  report  under  Paragraph  VI. 
of  the  decree,  that  he  reports  the  dividends  from  these  identical 
stockholdings  during  the  period  of  the  accounting  as  $786,666.98. 
If  Virginia  intends  to  abandon  the  claim  asserted  by  her  for  the 
amount  of  these  hank  stocks,  and  to  attempt  to  distinguish  the  mone) 
invested  in  them  from  moneys  invested  in  navigation  or  bridge  com- 
pany stocks,  it  must  be  because  the  money  invested  was  paid  back  in 
double  quantity  in  dividends.  If  West  Virginia  is  to  be  charged 
with  the  moneys  invested.  Virginia  certainly  would  lie  charged  with 
the  moneys  received  on  the  investment.  We,  of  course,  adhere  to  our 
original  position,  that  money  invested  by  Virginia  in  the  stocks  of 
all  these  private  corporations  was  not  a  state  expenditure  in  the 
meaning  of  the  decree  and  the  ordinance,  but,  as  shown  by  the  Master 
in  his  report  by  his  excel] its  from  the  constitution  and  laws  of  Vir- 
ginia, was  intended  by  the  State  of  Virginia  as  the  investment  of 
funds  in  private  corporations  for  profit.  This  view  is  made  well- 
nigh  conclusive  by  the  fac^  that  Virginia,  by  statute,  prohibited  the 
sale  or  transfer  of  any  of  these  stocks  when  productive  or  could  likely 
be  made  productive. 

PARAGRAPH  IV.  OF  DECREE. 

"4.  Such  proportion  of  the  ordinary  expenses  of 
the  government  of  Virginia  since  any  of  said  debt  was 
contracted,  as  was  properly  assignable  to  the  counties 
wMch  were  created  into  Hie  State  of  West  Virginia  on 

the  basis  of  the  average  total  population  of  Virginia, 
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with  and  without  slaves,  as  shown  by  the  census  of  the 
United  States/'' 

This  paragraph,  like  Paragraph  III.,  is  based  on  the  Wheeling 
ordinance.  The  ordinance  used  the  language  "a  just  proportion  of  the 
ordinary  expenses  of  the  state  government  since  any  part  of  said  debt 
was  contracted."  "Flic  decree  uses  the  language  "government  of  Vir- 
ginia," instead  of  the  words  '"state  government."  The  parties  to  this 
controversy  have  apparently  proceeded  on  the  proposition  that  the 
language  of  the  decree  was  intended  to  mean  the  same  as  that  of  the 
ordinance.  The  agreed  period  for  the  beginning  of  this  account  is  the 
day  of  March,  1823.  There  are  no  disputes  as  to  the  amounts 
under  this  paragraph.  The  only  questions  are  whether  certain  items 
e  under  the  head  of  "the  ordinary  expenses  of  the  state  govern- 
ment." 

First,  we  take  up  the  exceptions  filed  by  West  Virginia  to  the  find- 
■_-  of  tiic  Master  under  this  paragraph  to  which  she  objects.  As 
before  stated,  in  this  part  of  the  brief  the  aim  is  to  state  the  facts 
only,  and  discussions  of  questions  of  law  are  merely  incidental,  and 
indulged  in  ill  connection  with  the  facts  only  so  far  as  necessary  to 
make  clear  the  position  of  West  Virginia,  and  justify  her  exceptions. 

Item    No.    1,    Tobacco    Receipts   $353,123.96;  Master's  Report, 

p.  114. 

An  explanation  is  needed  to  show  what  this  means.  Virginia,  in 
original  exhibit  (printed  as  Appendix  A  hereto  and  an  exhibit 
b  ith )  under  this  paragraph,  entered  into  many  details.  She 
divided  the  ordinary  expenses,  as  based  on  her  theory,  into  five  divis- 
ions, to  wit:  (1)  general  expenses  of  the  government;  (2)  admin- 
istrative expenses  of  the  Board  of  Public  Works:  (3)  maps,  expenses 
of  surveys,  and  inspection  of  internal  improvements;  (I)  general 
expenses  of  the  Literary  Fund;    and  (5)   interest  charges. 

ruder  general  expenses  of  the  government  there  were  included  the 

following  subjects,  to  wit:     General  Assembly,  officers  of  the  govern- 

:.  criminal  charge-,  court  charges,  lunatic  asylums,  penitentiary, 

militia,  i  nblic  warehouses,  tobacco  sales,  slaves  transported  and  exe- 
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euted,  and  many  other  smaller  items.  She  gave  credit  on  the  total 
of  these  items  for  funds  derived  from  the  sale  of  article's  made  in  the 
penitentiary,  and  for  fees  and  other  moneys  earned  by  her  officers 
and  persons  whose  salaries  and  wages  were  paid  by  the  state  and 
which  were  charged  to  this  account  of  ordinary  expenses  of  the  state 
government.  One  of  the  subjects  of  state  supervision  in  Virginia  was 
the  inspection  of  tobacco.  The  Court  will  take  judicial  notice  of  the 
fact  that  for  two  centuries  at  least  tobacco  had  been  an  extremely 
important  product  of  Virginia.  The  state  appointed  certain  officers, 
called  inspectors  of  tobacco,  and  paid  them  certain  sums  as  salaries, 
and  They  collected  from  the  owners  of  this  tobacco  certain  fees  for  in- 
specting their  tobacco.  These  fees  were  covered  into  the  state  treasury 
as  a  part  of  the  slate's  moneys,  and  the  Master  finds  (Report,  p.  116) 
that  the  sum  set  out  above  was  actually  paid  into  the  commonweaitn  s 
treasury  from  this  source.  West  Virginia  believes  that  she  is  entitled 
to  a  credit  of  this  sum  from  the  total  amount  of  the  ordinary  ex- 
penses of  the  state  government,  and  believes  it  to  be  very  inconsistent 
with  the  original  admissions  of  Virginia  under  this  identical  head  to 
refuse  to  a  How  to  West  Virginia  this  credit.  Virginia  herself  says 
that  it  is  correct  to  allow  a  credit  of  $375,000  for  moneys  received 
from  the  sales  of  goods  manufactured  in  the  state  penitentiary.  The 
expenses  of  the  penitentiary  are  charged  to  ordinary  expenses,  and 
the  credit  is  given  by  Virginia.  Under  the  laws  of  Virginia  at  that 
time,  certain  slaves  were  transported  to  foreign  countries  and  sold. 
The  owners  of  such  slaves  were  paid  an  appraised  price  from  the 
state  treasury.  The  moneys  derived  from  the  sale  of  these  slaves, 
$272,000,  were  credited  on  the  total  of  the  ordinary  expenses.  She 
had  certain  state  officers  called  weigh-masters  of  live  stock.  They  col- 
lected certain  fees  from  the  persons  for  whom  they  did  services,  and 
these  fees  were  paid  into  the  state  trasury,  and  Virginia  voluntarily 
gave  credit  therefor  in  her  statements  filed  with  the  Master  under 
this  paragraph.  We  are  therefore  surprised  at  her  contention  that 
the  amounts  collected  by  the  inspectors  of  tobacco  and  turned  into 
the  treasury  should  not  likewise  be  a  credit.  When  the  account  of 
ordinary  expenses  is  charged  with  all  the  salaries  of  all  state  officers 
and  employees  and  all  expenses  of  carrying  out  the  state  laws,  it 
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seems  that  as  a  matter  of  principle  it  would  necessarily  follow  that 
credit  must  be  given  for  all  sums  of  money  earned  by,  through  or 
under  the  administration  of  the  affairs  of  the  state  by  such  officers 
and  employees,  and  we  utterly  fail  to  see  any  difference  between  the 
amounts  earned  by  inspectors  of  tobacco  and  the  amounts  earned  by 
weigh-masters  of  live  stock  and  the  other  items  as  above  set  out  and 
conceded  by  Virginia  in  her  original  exhibit  No.  4  under  this  para- 
graph, printed  as  an  appendix  hereto.  We  must  therefore  insist  upon 
this  claim  of  West  Virginia,  and  respectfully  ask  that  this  exception 
be  sustained,  and  that  said  sum  of  $343,123.96  be  deducted  from 
the  total  of  ordinary  expenses  of  the  state  goverment. 

Exceptions  to  Item  No.  5,  maps  (board  of  public  works),  $11,- 
446.48,  will  be  discussed  along  with  exceptions  to  Item  No.  27,  gen- 
eral expenses  connected  with  surveys,  $106,983.67. 

Items  No.  7,  International  Exchanges,  $2,836.19;  No.  9,  Printing 
Treasury  Notes,  $375.74;  No.  18,  Attorney  General  fees  for  pros- 
ecuting Seldom  Withers  &  Co.,  $500;  and  No.  19  part  of  $5,000 
expended  under  the  act  of  February  14,  1844,  are  in  our  opinion  not 
properly  charged  as  a  part  of  the  ordinary  expenses  of  the  state 
goverment,  but  a  discussion  of  each  would  take  too  much  time  and 
space.  This  is  especially  true  when  we  have  under  this  identical  head 
an  item  of  $18,574,747.84,  to  the  allowence  of  which  as  an  ordinary 
expense  we  earnestly  object.  We  therefore  waive  the  exceptions  of 
Items  7,  9,  18,  and  part  of  19  as  set  out  above. 

Item   5,    Maps  (Board  of  Public  Works) .'....$  11,446.48 

Item  23.  Sundry  Board  of  Public  Works  expenses      $  36,728.50 
Item  27,  General  Expenses  connected  with  Surveys  $106,983.67 

These  three  items  arc  found  on  pages  118,  128  and  134  of  the 
Master's  report.  The  general  subject  has  already  been  discussed 
herein,  and  is  also  discussed  on  page  75  of  the  Master's  report  at  Item 
55,  Paragraph  III.  We  are  of  the  opinion,  as  heretofore  stated,  thai 
the  amount  allowed   by   the  Master  on  the   Last    named   page  o\'  his 


Defendant's  Brief,  Part  II.  163 

report,  $60,873.19,  was  improperly  allowed  as  a  state  expenditure, 
and  that  the  whole  of  the  three  above  items,  5,  23,  and  27,  together 
with  the  additional  amount,  should  be  allowed  as  an  ordinary  expense 
of  the  state  goverment,  and  no  part  tbereof  as  a  state  expenditure 
This  would  make  the  total  of  Item  27,  $250,206.56.  There  are  sun- 
dry parts  of  these  Board  of  Public  Works  expenses  which  to  our  mind 
seem  clearly  improper  to  be  classed  as  ordinary  expenses,  yet  con- 
sidering the  comparative  smallness  of  the  amounts  we  will  not  further 
insist,  for  the  same  reasons  that  are  given  above  as  to  other  small 
amounts 

Item  25,  Harper's  Ferry  Raid $251,763.65 

Item  16,  Calling  out  Militia  at  Wheeling  in  1836 $     1,099  00 

The  Master  has  allowed  both  of  these  items  as  a  part  of  the  or- 
dinary expenses  of  the  state  goverment  (Rep.,  p  129).  Virginia 
set  up  this  amount,  less  a  few  deductions,  as  a  state  expenditure 
within  the  limits  of  West  Virginia,  and  the  Attorney  General  of  Vir- 
ginia stated  her  position  to  be  that  any  moneys,  which  could  be  shown 
to  have  been  spent  in  West  Virginia,  no  matter  for  what  purpose, 
were  to  be  classed  herein  as  state  expenditures.  In  some  instances, 
she  has  classed  exactly  similar  expenditures  when  expended  in  West 
Virginia  as  state  expenditures  under  Paragraph  III.,  but  when  ex- 
pended in  Virginia  she  has  classed  them  as  ordinary  expenses  under 
Paragraph  IV.  It  seems  to  us  that  under  no  possibility  of  the  use  of 
language,  ean  it  be  said  that  exigencies  of  the  kind  fur  which  these 
moneys  were  spent  could  be  called  ■■ordinary."  The  invasion  of  a 
state  by  an  outside  armed  force  for  the  purpose  of  freeing  the  slaves 
and  thus  taking  away  from  the  people  of  the  state  more  than  $300,- 
000,000  worth  of  property,  was  certainly  somewhat  "extraordinary." 
It  would  even  come  under  the  definition  of  one  of  the  accountants 
of  the  plaintiff,  who,  when  he  testified  in  this  ease,  said  that  every 
expense  which  was  not  •"ordinary"  was  "extraordinary".  It  is  true, 
as  stated  by  the  Master,  that  the  maintenance  of  a  military  force  was 
admitted  as  an  ordinary  expense  by  the  defendant.  But  the  defendant 
found  on  an  examination  of  this  item,  that  the  state  had  maintained 
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such  military  force  ever  since  its  formation,  and  such  maintenana 
and  the  laws  therefor  were  general,  and  in  existence  on  the  19th  day 
of  March,  1823,  when  this  account  began,  and  were  in  existence  until 
the  end  of  this  account,  as  they  had  been  from  the  year  1788  at  least. 
After  the  happening  of  the  two  events,  they  were  brought  to  the 
attention  of  the  legislature  of  Virginia,  and  the  appropriations  were 
made,  we  believe,  in  each  case  at  least  two  years  afterwards  They 
were  most  unusual  and  extraordinary.'  No  fixed  provision  "I'  any 
kind  had  ever  been  made  in  anticipation  of  them.  The  fact  is  that 
only  two  such  events  happened  between  March  19,  1823,  and  January 
1,  1861.  This  statement  applies  to  the  whole  State  of  Virginia. 
It  should  be  noted  that,  in  the  prepration  for  the  presentation  of 
evidence  in  this  cause;  every  expenditure  made  by  Virginia  during 
the  entire  period  of  the  accounting,  lias  been  carefully  scrutinized, 
and  counsel  for  the  plaintiff  have  set  up  everything  that  could  by 
any  possibility  be  charged  to  this  dependent.  Thus,  we  see  that 
the  great  State  of  Virginia,  extending  from  the  Atlantic  ocean  to 
the  Ohio  river,  comprising  an  area  of  66,000  square  miles,  only 
had  within  its  immense  borders,  two  calls  for  the  malitia  in  thirty- 
eight  years.  To  provide  funds  to  meet  the  expenses  of  these  two 
extraordinary  events,  special  acts  of  the  legislature,  long  after  the 
happening  of  the  events,  were  passed;  and  the  legislature  itself  fixed 
the  status  of  the  Harper's  Ferry  case  by  saying  that  the  moneys  there- 
for were  appropriated  for  the  "defense  of  the  commonwealth"'.  One 
could  as  well  call  the  expenses  of  Virginia  in  defending  her  soil 
against  the  British  soldiers  in  the  war  of  1812-14  an  ordinary  expense 
of  the  state  government.  It  is  true  that  the  expenditure  at  Wheeling 
of  the  $1,099  might  be  called  a  part  of  the  criminal  expenses  ;  that  is. 
a  part  of  the  expenses  for  enforcing  the  penal  laws  of  the  state,  and 
he  allowed  on  that  score;  but  the  same  reason  does  not  apply  to  the 
Harper's  Ferry  raid.  This  historical  event  stands  out  as  one  of  the 
spectacular  and  extraordinary  occasions  in  the  history  of  the  United 
States;  and  now,  more  than  fifty  years  after  its  happening,  the  chief 
actor  therein,  John  Brown,  is  still  looked  upon  as  a  martyr  in  more 
than  half  of  these  United  States,  and  his  memory  honored  a-  such 
by  the  erection  of  monuments  and  public  celebrations  and  the  like. 
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Historically,  it  is  simply  impossible  to  say  that  this  was  an  ordinary 
event,  an  ordinary  occasion,  or  that  the  cost  thereof  was  an  ordinary 
expense.    Its  status  in  history  is  fixed  otherwise. 

Item  24,  Interest  on  Public  Debt,  Aggregate  $18,547,747.84. 

This  is  the  largest  item  in  this  account  under  this  paragraph.  We 
do  not  understand  that  there  are  any  disputes  of  fact  in  relation 
thereto,  but  there  are  certain  facts  in  the  record  which  we  think  are 
proper  here  to  be  summarized,  and  which  will  have  a  bearing  on  the 
discussion  of  law  relating  to  this  item  and  found  in  Part  III.  of  this 
brief.  It  is  not  the  purpose  of  this  part  of  the  brief  to  make  extended 
discussions  of  any  questions  of  law.  as  heretofore  stated. 

In  plaintiff's  original  Exhibit  D-l  (which  was  their  statement  of 
ordinary  expenses  of  the  state  government  under  Paragraph  IV.,  and 
printed  as  Appendix  A  hereof),  there  is  set  out  a  partially  detailed 
account  of  this  interest.  Certain  credits  were  there  given,  amounting 
to  $2,418,116,  which  were  deducted  from  the  total  interest  paid  by 
the  state  during  the  period  of  accounting  in  this  cause,  and  that  de- 
duction leaves  the  balance  as  at  the  head  of  this  section  of  the  brief, 
to  wit:  $18,5-1:7,747.84.  It  is  our  purpose  to  take  up  those  deductions 
and  other  sums  which  appear  on  pages  1056,  1058  and  1059  of  the 
printed  record. 

As  a  preliminary  to  this  discussion,  we  state  an  undisputed  fact, 
that  the  entire  amount  received  from  the  sale  of  bonds  of  the  State 
of  Virginia  was  used  for  the  purpose  of  either  constructing  some 
sort  otf  a  public  work  by  the  state  directly,  or  for  the  purchase  of 
stock  or  bonds  of  some  corporation,  of  which  turnpike,  bank,  railroad, 
navigation,  or  bridge  companies  were  the  most  usual.  There  was 
expended  during  the  said  period  by  Virginia  in  its  subscriptions  to 
tlic  capital  stock  of  banks  within  her  present  territory  the  sum  of 
$2,108,591.  There  was  expended  in  the  purchase  of  stock  of  turn- 
pike and  road  companies  wholly  within  the  same  territory  the  sum 
of  $1,897,747.  There  was  expended  in  the  purchase  of  stock  of  bridge 
companies  in  the  same  territory  the  sum  of  $49,622.  There  was 
expended  on  account  of  purchase  of  stock  of  navigation  companies 
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in  the  same  territory  the  sum  of  $908,173.  There  was  expended  for 
the  purchase  of  stock  of  railroad  companies  wholly  within  the  same 
territory  the  sum  of  $13,713,256.  There  was  expended  as  Joans  to 
railroad  companies  within  the  same  territory  the  sum  of  $2,930,000. 
There  was  expended  in  the  direct  const  ruction  of  the  Blue  Ridge 
Railroad  within  the  same  territory  $1,604,824.  There  was  expended 
in  the  construction  of  the  Covington  and  Ohio  Railroad  in  the  Stale 
of  Virginia  the  sum  of  $1,640,668.  There  was  expended  for  the  con- 
struction of  turnpike  and  roads  wholly  on  state  account,  and  not  for 
the  purchase  of  any  stock  in  the  companies,  within  the  same  territory, 
$791,888.  There  was  expended  directly  on  state  account  in  the  same 
territory  in  the  construction  of  turnpikes  and  roads  extending  into 
and  between  the  territory  now  constituting  the  two  states,  the  sum  of 
$247,289.  This  last  sum  is  Virginias  proportion  on  a  mileage  basis 
of  the  actual  cost  of  the  construction  of  such  roads.  There  was 
expended  in  the  purchase  of  stock  of  the  Alexandria  Canal  Company 
the  sum  of  $272,000.  There  was  expended  in  the  purchase  of  stock 
of  the  Winchester  and  Potomac  Railroad  Company  and  in  a  loan 
to  said  company,  the  sum  of  $270,000.  On  a  mileage  basis.  41% 
per  cent  of  this  road  is  in  Virginia  and  58%  per  cent  in  West  Vir- 
ginia, There  was  expended  for  the  purchase  of  stock  in  the  Chesa- 
peake and  Ohio  Canal  Company  (a  Maryland  corporation)  the  sum 
of  $250,000.  There  was  expended  for  construction  work  and  improve- 
ments on  the  James  River  Canal,  Blue  Ridge  Canal,  and  Kanawha 
Road  and  River  $1,216,666.  Stock  was  taken  for  this  upon  the 
transfer  of  the  canals  and  Kanawha  Road  and  Kanawha  River 
improvements  to  the  James  River  and  Kanawha  Company.  Tb  r 
was  expended  in  the  purchase  of  stock  of  the  James  River  and 
Kanawha  Company  directly  the  sum  of  $2,000,000  additional.  There 
were  cash  loans  made  by  Virginia  to  this  company  of  $890,000 
Virginia  loaned  to  this  company  bonds  of  the  par  value  of  $1,597,000. 
She  guaranteed  for  this  company  bonds  of  the  par  value  of  $2,260,000. 
By  the  act  of  March  23,  1860,  she  assumed  all  of  these  bonds  as  her 
original  debt  and  took  in  lieu  thereof  stock  of  the  James  River  and 
Kanawha  Company.  The  expenditures  above  named,  together  with 
others  paid  in  interest  on  the  bonds,  amounted  to  a  total  of  $9,5  L7,582. 
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Hi.,  pp.  820  L.  &  M.).  These  expenditures  aggregated  a  sum  in 
excess  of  $36,000,000,  all  of  which  was  expended  in  the  preseni  Stan' 
of  Virginia  excepl  $302,000  on  the  Kanawha,  Road  and  Kanawha 
Elver.  Practically  all  of  this  immense  sum  was  paid  for  in  bonds, 
■which  either  formed  a  part  of  the  public  debt  on  the  first  day  of 
January.  1861,  or  which  had  been  retired  through  the  operations  of 
the  Sinking  Fund,  or  by  the  payment  thereof  by  the  stale. 

It  will  be  seen  thai  cadi  and  every  one  of  those  expenditures  was  of 
an  extraordinary  character  for  a  state  to  make.  They  could  not  have 
been  then  called  and  would  not  he  now  called  "ordinary  expenditures 
of  the  state  government." 

While  these  immense  expenditures  were  being  made  in  the  territory 
of  the  present  State  of  Virginia,  there  was  only  expended  in  the  coun- 
ties now  forming  West  Virginia,  according  to  the  claim  of  the  Com- 
monwealth of  Virginia  in  this  case,  out  of  the  moneys  derived  from  the 
sale  of  bonds  for  the  construction  of  roads,  etc.,  and  for  the  purchase 
of  stocks,  the  sum  of  $4,200,000.  (West  Virginia  does  not  concede 
that  this  sum  was  expended  in  the  meaning  of  the  ordinance  and  the 
decree,  and  the  Master  finds  that  only  $2,811,000  was  so  expended 
in  West  Virginia,  to  which  amount  West  Virginia  excepts,  because 
too  large.)  It  will  thus  be  seen  that  according  to  the  claim  of 
Virginia,  out  of  a  total  of  $40,000,000  spent  for  the  purposes  above 
sei  out,  nine-tenths  thereof  was  spent  in  the  present  State  of  Virginia, 
and  one-tenth  in  the  present  State  of  West  Virginia. 

Naturally  these  immense  investments  in  stock  and  loans  were  not 
without  some  returns  to  the  state,  and  Virginia  recognizing  this  fact, 
made  certain  deductions  in  her  "interest  schedule"  annexed  to  her 
original  exhibit  D-l  under  the  fourth  paragraph.  Credit  is  there 
given  for  certain  sums  paid  as  interest,  as  follows: 

Interest  on  bonds  in  the  Literary  Fund  .  .   $1,324,051.00 

Interest  on  state  stock " 312,214.00 

Interest  on  state  stock 639,670.00 

Interest  on  James  River  and   Kanawha 

Company    bonds 142,181.00 


Total $2,418,116.00 
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But  in  addition  to  the  amounts  collected  by  the  state  and  included 
in  the  said  total  sum  of  $2,418,116;  there  are  many  other  large  items 
of  income  from  these  investments  of  the  moneys  made  by  the  com- 
monwealth which  should  be  deducted  if  West  Virginia  is  to  be  charged 
with  any  part  of  this  interest  as  an  ordinary  expense  of  the  state 
government. 

There  was  received  by  Virginia  the  following  sums  from  the  fol- 
lowing classes  of  corporations  on  account  of  investments  made  by 
Virginia  therein  of  the  moneys  arising  from  the  sale  of  bonds,  to  wit : 

Dividends  on  Bank  stock $5,936,000.00 

Dividends    and    interest    from    Eailroad 

Companies    1,748,000.00 

Dividends  and  interest  from  Canal  Com- 
panies             321,000.00 

Dividends    and    interest   from    Turnpike 

Companies    119,000.00 

Dividends  and  interest  from  James  River 

and  Kanawha  Co 926,000.00 

Tolls  from  James  River  Company 588,000.00 

Interest  and  annuity,  Winchester  cv;  Poto- 
mac Railroad  Co 76,000.00 

7'o//n  an/I  Interests 

Xorthwestern  Turnpike,  Southwestern 
Turnpike,  Staunton  &  Parkers- 
burg    Turnpike     $        77,000.00 

Total   $  9,791,000.00 

In  this  sum  of  $9,791,000  there  is  included  the  sum  of  $1,094,000 
for  which  credit  has  been  given.  The  true  total  is  therefore  $8,697,- 
000. 

There  was  received  by  the  commonwealth  from  investments  in  the 
territory  now  forming  West  Virginia,  for  which  no  credit  has  been 
given  to  West  Virginia  in  this  account  anywhere,  the  following  sums: 

Dividends  from  Banks $786,666.00 

Dividends  from  Turnpike  Companies    .  .  .        L5,000.00 
Dividends  from    Bridge  Companies    6,000.00 

Total    $807,666.00 
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Of  these  large  sums  it  is  probable  that  part  of  the  bank  dividends 
arose  from  stock  which  was  not  purchased  with  money  derived  from 
sale  of  the  state's  bonds;  but  it  is  certain  that  all  of  the  balance  was 
wholly  derived  from  investments  made  by  tbe  commonwealth  with 
moneys  derived  from  the  sale  of  such  bonds,  and  it  is  father  a  cer- 
tainty that  nearly  all  of  the  bank  dividends  from  the  West  Virginia 
counties  and  a  goodly  portion  of  the  bank  dividends  from  the  Virginia 
counties  were  derived  from  the  stocks  which  were  paid  for  by  the  issue 
of  bonds  of  the  commonwealth.  It  is  certain  that  in  Virginia,  from 
companies  whose  stock  was  purchased  with  the  proceeds  of  bonds,  and 
I'oin  works  which  were  constructed  by  the  commonwealth  with  the 
proceeds  of  bonds,  there  was  derived  as  dividends  and  interest  and 
paid  into  the  treasury,  the  sum  of  $3,855,000;  but  credit  was  given 
by  the  commonwealth  in  this  account  for  only  $1,094,000  thereof, 
leaving  a  balance  of  $2,761,000  so  derived,  for  which  no  credit  is 
given  in  this  account.  There  should  be  added  to  this  last  named 
sum  at  least  $1,500,000  for  the  dividends  received  from  banks,  the 
stock  of  which  was  purchased  by  the  commonwealth  out  of  the  proceeds 
of  her  bonds.  This  last  named  sum  is  probably  too  small,  but  the 
record  does  not  show  the  exact  amount. 

This  extraordinary  condition  of  affairs  seems  to  us  to  constitute 
very  strong  reason  indeed  why  this  interest  on  the  public  debt  should 
not  be  charged  as  an  ordinary  expense  of  the  state  government. 
Investments  for  profit  made  by  the  commonwealth  cannot  be  con- 
sidered as  performing  one  of  the  usual,  customary  or  ordinary  duties 
of  a  state  government.  This  is  proven  by  the  investigations  made  by 
the  commonwealth  through  Chief  Justice  Marshall,  and  many  other 
able  men  of  Virginia  before  her  system  of  internal  improvements 
was  commenced.  The  matter  was  in  fact  considered  for  a  great  many 
years,  and  many  discussions  for  and  against  the  inauguration  thereof 
were  had.  Many  reports  were  written  by  able  commissions  and  many 
messages  on  the  subject  were  penned  by  able  executives.  It  was 
recognized  then  as  a  work  of  extraordinary  character  and  one  out- 
side of  the  usual,  ordinary  functions  of  a  state  government. 

West  Virginia  is  charged  by  the  Master  under  Paragraph  III. 
as  her  portion  of  the  ordinary  expenses  of  the  state  government,  the 


l ;  1 1  Virginia  v.  West  Virginia. 

sum  of  $2,811,000.  Of  this  amount  about  $100,000  was  expended 
prior  to  the  year  1831.  A  further  sum  of  about  $500,000  was  expended 
between  1830  and  1840.  Another  sum  of  about  $500,000  was  expended 
between  1810  and  1850.  The  balance  between  1850  and  1861,  and  the 
greater  part  of  this  balance  of  $1,900,000  was  expended  between  1855 
and  1861.  These  facts  were  known  to  the  Master  when  he  made  up 
his  report,  yet  he  finds  that  $18,500,000  of  interest  on  the  public  debt 
is  an  ordinary  expense  of  the  state  government  under  the  peculiar  cir- 
cumstances of  this  case.  The  result  of  this  finding  is  that  West  Vir- 
ginia would  pay  from  one-fourth  to  one-tenth,  as  this  Court  may 
determine,  of  this  huge  sum  of  money.  For  argument's  sake  we  will 
suppose  that  this  court  will  determine  that  a  just  proportion  of  these 
ordinary  expenses  to  be  paid  by  West  Virginia  under  the  ordinance 
would  be  one-fourth.  That  would  make  West  Virginia  liable  for  more 
than  $1,600,000  of  this  interest  on  the  public  debt.  This  sum  would 
be  treble  the  amount  of  interest  that  Virginia  actually  paid  on  the 
amount  found  by  the  Master  to  have  been  expended  by  the  common- 
wealth  within  the  present  limits  of  West  Virginia. 

It  must  be  remembered  that  under  Paragraph  VI.  of  the  decree, 
it  is  shown  that  West  Virginia  paid  into  the  treasury  of  the  common- 
wealth more  than  $6,100,000  in  taxes  during  the  period.  While  West 
A'irginia  received  credit  in  the  settlement  under  the  ordinance  for  this 
amount,  she  does  not  receive  any  interest  thereon  or  on  any  part 
thereof.  Certainly,  it  would  have  been  just  and  equitable  for  the 
Master  to  have  offset  the  interest  on  the  state  expenditure  of  $2,800,- 
000  by  the  use  of  the  $6,100,000. 

It  must  be  further  remembered  that  the  men  who  passed  or  adopted 
the  ordinance  knew  of  this  expenditure  for  interest  on  the  public  debt: 
knew  what  items  entered  into,  the  expenses  of  the  state  government: 
knew  what  expenditures  had  been  made  by  the  state  within  the  limits 
of  the  counties  now  forming  West  Virginia.  It  is  shown  by  the 
historical  records  of  Virginia  that  many  of  them  had  been  members  of 
the  legislature  of  A'irginia;  that  many  of  them  had  been  members 
of  the  constitutional  convention  of  1851.  wherein  these  matters  were 
very  throughly  discussed;  that  one  citizen  of  the. territory  now  West 
Virginia  had  been  at  that  time  (1861)   for  many  years  auditor  of  the 
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commonwealth;  that  this  auditor  had  made  annual  reports,  seme  of 
which  have  been  filed  as  exhibits  in  this  cause.  These  reports  were 
large  volumes,  and  gave  the  annual  details  of  the  moneys  received 
and  expended    by  the   commonwealth.     It  gave  the   details   of   the 

bonds  issued  and  sold,  and  the  purposes  for  which  their  proc Is  were 

used.  In  addition  there  were  the  annual  reports  of  the  Board  of 
Public  Works,  which  contained  all  the  reports  made  to  them  \>\  the 
state  engineer  and  all  the  other  officers  and  employees  of  the  state 
under  their  authority.  A  glance  at  these  reports  will  show  how  full 
and  complete  they  were  as  to  the  cost  of  all  of  these  public  works. 

A  controversy  had  existed  for  at  least  forty  years  concerning  the 
expenditure  of  the  public  moneys  derived  from  bonds  on  these  public 
works.  Citizens  of  the  territory  now  within  West  Virginia  had  for  that 
period  claimed  that  a  gross  injustice  was  done  to  the  people  wesl  of 
the  mountains,  and  justified  their  contention  by  giving  details  thereof ; 
and  even  to  this  day,  with  the  lapse  of  fifty  years  for  the  passion  and 
prejudice  and  the  deep-seated  feeling  of  injustice  suffered  at  that 
period  to  pass  away,  we  submit  that  no  unbiased  person  will  say  that 
West  Virginia  received  her  share  of  these  public  improvements, 
when  it  is  considered  that  out  of  $40,000,000  expended  therefor  Vir- 
ginia only  claimed  to  have  expended  one-tenth  in  the  present  limits 
of  West  Virginia.  Virginia  spent  during  this  period  $20,000,000  and 
more  in  purchasing  stock  and  making  loans  for,  and  directly  building, 
railroads  in  her  present  territory.  Between  1855  and  1860  she 
expended  $1,1-16,000  in  the  direct  construction  of  one  railroad  in  West 
Virginia,  and  that  was  clone,  as  is  plainly  to  be  seen,  for  the  benefit  of 
the  Virginia  Central  Eailroad,  which  was  built  from  her  capital  at 
Richmond  to  a  point  within  fifteen  miles  of  the  present  limits  of  West 
Virginia,  and  which,  as  it  was  then  seen,  could  not  be  made  a  success- 
ful financial  venture  unless  it  reached  the  Ohio  river  and  tapped  the 
paying  traffic  of  that  region  and  that  of  counties  now  in  West  Vir- 
ginia. This  road  and  its  connections  would  carry  this  rich  traffic 
by  way  of  Virginia's  capital,  to  her  eastern  seaboard,  and  prove,  as  it 
was  believed,  of  immense  benefit  to  that  part  of  the  old  state. 

The  division  of  the  old  state  was  not  the  growth  of  a  few  weeks  of 
civil  war,  but  it  was  the  result  of  what  the  people  of  the  counties  now 
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forming  West  Virginia  believed  and  said  was  the  gross  injustice  done 
to  the  counties  west  of  the  mountains  by  the  larger  population  east 
thereof.  The  counties  of  West  Virginia  found  an  opportunity  in 
1861  to  do  that  for  which  many  had  hoped  for  half  a  century  preceding 
that  date. 

The  record  in  this  cause  shows  that  in  1860  the  slave  population  of 
Virginia  amounted  to  490,000  people.  Of  these  only  18,000  were 
inhabitants  of  the  counties  now  forming  West  Virginia.  Two-thirds  of 
tin's  number  of  18,000  were  inhabitants  of  a  half  dozen  border  countii  s. 
Slaves  were  then  the  most  staple  and  productive  property.  At  $350 
apiece  this  property  was  worth  over  $110,000,000,  of  which  about 
$6,<  100,000  belonged  to  the  people  of  the  counties  now  forming  West 
Virginia,  and  $164,000,000  to  the  people  of  the  counties  now  forming 
the  State  of  Virginia.  The  estimate  of  $350  per  slave  is  a  very  low 
one  indeed.  If  we  were  to  take  the  estimate  placed  upon  this  class  of 
property  by  the  owners  thereof,  as  shown  by  the  census  of  the  United 
States  for  1860,  the  value  would  be  more  than  double  our  figures. 
The  auditor  of  Virginia  estimated  the  slaves  to  be  worth  $612.63 
each.     (Auditor's  report  for  1858-1859,  p.  392.) 

By  the  constitution  of  1851,  which  the  majority  east  of  the  moun- 
tains imposed  upon  the  state,  it  was  decreed  that  none  of  these  slaves 
under  twelve  years  old,  although  property  and  subject  to  sale,  should 
be  taxed,  and  those  above  the  age  of  twelve  years  were  taxed  at  a  very 
small  rate  which  amounted  to  $1.20  a  person.  The  assessor's  books 
show,  as  set  out  in  the  record,  that  the  assessment  of  these  slaves  in 
number  was  much  less  than  that  shown  by  the  census  of  the  United 
States.  Certain  it  is  that  the  slaves  above  twelve  years  of  age  would 
easily  average  the  price  of  five  to  seven  hundred  dollars  apiece,  but 
for  the  selfish  reasons  of  the  owners  they  practically  escaped  taxation. 
All  the  property  of  the  people  west  of  the  mountains,  except  their 
small  and  decreasing  number  of  slaves,  paid  its  full  share  of  taxes  and 
had  no  such  exemptions. 

By  reason  of  this  unjust  system  of  taxation  the  people  living  in  the 
territory  now  West  Virginia,  from  March  19,  1823  to  January  1, 
1861,  the  period  of  accounting  in  this  cause,  paid  very  many  thou- 
sands of  dollars  in  taxes  above  their  just  share.     The  system  worked 


Defendant's  Brief,  Part  II.  173 

a  double  injustice;  for  the  people  west  of  the  mountains  not  only 
paid  their  just  share  of  taxes,  but  they  were  compelled  to  paj  in 
addition  what  the  people  east  of  the  mountains  ought  to  have  paid  and 
did  not  pay.  This  unjust  system  of  taxation  was  pul  and  kepi  upon  the 
western  counties  by  an  equally  unjust  scheme  of  representation  in  the 
General  Assembly  of  Virginia,  whereby  the  basis  of  representation  in 
that  body  was  arbitrarily  fixed  to  favor  the  eastern  part  of  the  state. 
It  provided  among  other  things,  that  the  own.'!-  of  slaves  should  have 
three  votes  for  every  five  slaves  owned  by  him.  By  the  politica]  power 
thus  given  them  by  their  slaves  the  owners  thereof  in  eastern  Virginia 
practically  exempted  their  slaves  from  taxation;  and  also  by  this 
unjust  power  they  enacted  laws  to  protect  them  in  the  ownership  of 
this  property,  which  entailed  great  expense  upon  the  state;  such 
items,  for  instance,  as  "slaves  transported  and  executed,"  $311,000; 
"transportation  of  free  persons  of  color  to  Liberia/'  $26,103.50; 
'•fugitive  slave  fund,"  $5201;  as  well  as  no  inconsiderable  part  of  the 
large  disbursements  for  military  and  militia  expenses,  criminal  expen- 
ses and  penitentiary  expenses.  By  reference  to  Appendix  A  hereof, 
it  will  be  seen,  that  from  1820  to  1861  the  disbursements  out  of  the 
treasury  of  Virginia  for  •'criminal  expenses/'  were  $1,785,632.11, 
exclusive  of  $1,188,212.3-1  of  "court  charges;"  and  that  the  disburse- 
ments, during  that  period,  on  account  of  military  expenses,  embraced 
in  such  items  as  the  "militia,"  "'public  arsenals,"  "public  guard," 
"guards  in  the  country,"  "military  contingent."  "armory — manu- 
factory and  repairs  of  arms,'*  etc.,  etc.,  aggregated  $1,325,000.  This 
does  not  include  disbursements  on  account  of  the  penitentiary,  of 
$8  1 1,000,  nor  the  cost  of  the  Harper's  Ferry  raid,  $255,745,1  ]  |  Rec. 
p.  374).  It  should  be  remembered  that  there  was  not  in  the  entire 
territory  of  Virginia,  which  is  now  West  Virginia,  on  the  1st  day  of 
January,  1861,  a  single  mile  of  state-built  or  state-aided  railroad, 
nor  a  mile  of  canal,  nor  a  state  building;  not  even  a  school,  not  a 
public  institution  of  any  kind.  The  asylum  for  the  insane,  at  Weston 
had  just  been  commenced.  The  capitol  and  all  the  buildings  apper- 
taining thereto,  the  university,  the  asylums,  the  institute.-,  armories. 
arsenals,  and  all  other  public  institutions,  as  well  as  all  the  railroads 
and  canals  constructed  wholly  or  partly  by  state  money,  and  in  v- 


174  Virginia  v.  West  Virginia. 

millions  of  such  money  had  been  expended,  were  all  located  in  eastern 
Virginia  and  fell  to  that  part  of  Virginia  upon  the  formation  of  West 
Virginia. 

With  this  knowledge  and  under  these  conditions  the  ordinance  Mas 
framed  and  passed.  It  was  believed  to  be  just  that  West  Virginia 
should  pay  for  the  state  expenditures  within  her  limits  during  the 
period  of  the  contraction  of  this  debt;  and  also  should  pay  a  just 
proportion  of  the  ordinary  expenses  of  the  state  government  during 
the  same  period.  These  two  sections  taken  together  necessarily  imply 
a  distinction  between  these  two  classes  of  i  expenditures.  They  were 
made  with  complete  knowledge  at  first  hand  of  the  history  of  the 
state  for  the  period.  Is  it  right,  reasonable,  or  just  to  hold  that  this 
ordinance  was  intended  to  mean  that  West  Virginia  was  to  pay  the 
full  amount  of  all  these  expenditures,  and  in  addition  thereto  to  pay  a 
large  amount  of  the  interest  on  the  public  debt  which  had  been 
expended  in  the  limits  of  Virginia,  the  objects  upon  which  it  had 
been  expended  being  still  the  property  of  Virginia  and  situated  within 
her  territory?  Is  it  not  more  reasonable  and  just  to  believe  that  they 
intended  that  the  state  expenditures  should  be  paid,  and  that  the 
just  proportion  of  ordinary  expenses  of  the  state  government  meant 
those  expenses  which  were  then,  had  been  in  1823,  and  are  now  the 
usual  and  customary  expenses  attached  to  the  running  of  any  state 
government,  to  wit,  the  legislative,  executive,  and  judicial  expenses, 
together  with  those  of  the  state  educational  system  and  the  state 
eleemosynary  institutions:-'  Xo  stretch  of  the  imagination  can  include 
investment  in  private  corporations  as  a  part  of  the  usual  and  cus- 
tomary functions  of  a  state. 

Again,  as  stated  above,  the  interest  on  the  moneys  with  which 
West  Virginia  is  charged  is  largely  in  excess  of  the  interest  on  the 
moneys  expended  in  West  Virginia. 

The  act  of  February  3,  1863,  which  transferred  certain  property 
of  Virginia  within  the  limits  of  West  Virginia  to  the  new  state,  is  so 
near  to  the  time  of  the  passage  of  the  ordinance  and  the  adoption  of 
the  constitution  of  1862,  that  it  becomes  entitled  to  weight  as  a 
contemporaneous  construction  of  these  documents.     It  is  inconceivable 


Dependant's  Brief,  Part  IT.  L75 

thai  in  a  little  over  a  year  after  the  adoption  of  the  ordinance  they 
would  have  passed  the  act  just  spoken  of  Lf  they  believed  they  were 
to  pay  the  value  of  the  properties  received  by  the  act  and  in  addition 
interest  on  the  money  which  created  the  properties? 

We  can  think  of  no  more  apt  illustration  of  the  falsity  of  the  finding 
of  this  interest  as  an  ordinary  expense  ol'  the  state  government,  than 
thai  of  the  ordinary  family.  Every  one  can  apply  this  to  himself, 
whether  he  he  a  lawyer  or  a  layman.  Every  family  has  certain  usual 
expenses,  which  can  be  as  justly  termed  "ordinary  expenses  of  family 
government  and  maintenance,"  as  those  in  this  case  are  termed 
"ordinary  expenses  of  the  state  government  and  maintenance."  We 
use  the  word  "maintenance"  advisedly,  because  the  language  of  the 
ordinance  undoubtedly  means  those  ordinary  expenses  which  are  nec- 
essary to  maintain  a  state  government.  The  ordinary  expenses  of  a 
family  would  surely  include  food,  clothing,  a  house  in  which  to  live, 
gotten  by  rent  or  otherwise,  furniture,  expenses  of  education,  expenses 
of  illness,  and  the  expenses  necessary  and  incident  to  the  care  of  a 
house  and  things  of  like  nature  for  the  necessities  and  comfort  of 
the  household.  With  these  expenses  upon  him,  if  the  head  of  the 
family  should  determine  upon  an  investment  in  the  purchase  of  a 
corner  lot  and  the  erection  of  a  building  thereon,  for  rental,  or  should 
invest  in  stocks  for  the  purpose  of  receiving  dividends,  and  the  funds 
not  being  in  hand,  he  would  have  to  borrow  the  same  and  pay 
interest  thereon,  is  it  possible  to  say  that  the  interest  on  this  loan, 
made  for  this  purpose,  wholly  unconnected  with  the  usual  expenses 
and  purposes  of  family  government  and  maintenance,  is  an  ordinary 
family  expense? 

That  was  the  condition  of  Virginia  in  1822.  She  owed  no  public 
debt.  She  had  no  interest  to  pay.  She  entered  upon  this  system  of 
borrowing  'money  for  purposes  wholly  unconnected  with  her  usual 
and  customary  duties  as  a  state  government.  Surely  this  expendi- 
ture was  extraordinary;  the  purpose  was  extraordinary;  this  pay- 
ment of  interest  then  was  extraordinary  and  unusual.  Can  this 
principle  be  changed  by  the  fact  that  Virginia  enlarged  these  expendi- 
tures, enlarged  her  issue  of  bonds,  and  necessarily  continued  and 
enlarged  her  payment  of  interest? 
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Item  26,  Expended  for  Primary  Schools,  $2,400,331.11. 

The  differentiation  of  the  sum  of  $2,400,331.11  from  other  funds 
expended  for  primary  schools,  which  were  derived  directly  from  taxa- 
tion, is  partly  based  on  the  source  from  which  it  is  derived.  Virginia 
had  what  was  known  as  the  Literary  Fund.  This  fund  was  mostly  in 
hand  when  our  period  commenced  on  March  19,  1823.  Some  accre- 
tions were  made  to  it  from  time  to  time  from  forfeitures,  fines  and 
escheats.  None  of  the  principal  of  this  fund  was  expended.  This 
sum  of  $2,400,331.11  came  from  the  income  derived  from  the  invest- 
ment of  the  principal  of  this  Literary  Fund  in  bonds,  stocks  and 
loans,  from  which  was  derived  dividends  and  'interest,  and  these  divi- 
dends and  interest  were  expended  by  the  state  for  educational  pur- 
poses. As  stated  above,  most  of  the  principal  of  this  fund  was  in 
hand  when  our  period  commenced,  and  Virginia  remained  the  owner 
of  all  of  it  when  our  period  ended  on  January  1,  1861.  This  fund 
was  during  that  period  the  property  of  the  entire  state.  It  had 
come  from  the  property  of  the  entire  state,  as  shown  by  the  record, 
and  it  is  an  historical  fact,  that  the  nucleus  of  the  fund  was  the 
money  collected  from  the  government  of  the  United  States  by  the  Com- 
monwealth of  Virginia  on  account  of  Eevolutionary  War  claims. 

A  brief  analysis  of  this  fund  and  statement  of  the  methods  of  its 
production  are  pertinent  at  this  point.  This  analysis  is  made  from 
the  figures  found  in  the  record,  pages  538-B  to  538-H.  These  figures 
are  agreed  to  by  the  accountants  of  each  party.  They  show  that  on 
the  19th  of  March,  1823,  there  was  in  the  Literary  Fund,  in  cash  and 
moneys  invested,  $1,240,000;  that  on  the  first  day  of  January,  1861, 
there  was  $2,200,000;  there  was  received  during  the  period  from  all 
sources  $4,869,000 ;  and  that  there  was  paid  out  in  cash  and  charged 
off  on  account  of  losses  $3,907,000. 

The  accretions  to  the  fund,  making  up  the  sum  of  $4,869,000,  are 
divided  as  follows : 

From  counties   now   forming  West   Vir- 
ginia under  laws  then  in  existence  ....     $114,395.00 
From  counties  now  forming  Virginia  .  .  .        401,972.00 

These  sums  under  the  law  were  permanent  additions  to  the  fund 
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ami  became  pari  of  I  he  principal,  which  was  in  no  way  to  be 
expended.  These  permanent  additions  were  invested  from  time  to 
lime,  as  they  came  in,  like  other  parts  of  the  principal,  and  onlj  the 
income  thereof  was  permitted  to  be  expended. 

There  was  received  from  the  United  States  war  claims  $182,441. 
This  was  a  permanent  addition,  and  comes  under  the  rule  set  out  above 
as  to  the  funds. 

There  was  received  as  dividends  on  slock  and  as  interest  on  loans 
made  to  persons  or  corporations  other  than  the  commonwealth,  the 
sum  of  $1,059,695.  Of  this  sum  $800,76  f  were  dividends  on  bank 
stock  owned  by  this  fund,  and  $155,29]  were  dividends  on  James 
River  Company  stock  owned  by  Ibis  fund. 

There  was  received  directly  from  the  treasury  of  the  commonwealth,. 

1.  United   States  war  claims   ,$        77,216.00 

This  sum  was  a  permanent  addition  to 

the    fund    and    was    not   to   be   annually 
expended  like  its  income. 

2.  Capitation  taxes    751,481.00 

This  sum  was  expended  annually  through 

the  Literai'y  Fund,  as   received. 

3.  Interest  on  investments  in  state  bonds.  .        2,230, 1  t5.00 
I.    Dividends  on  dames  River  Co.  stock  ...  50,686.00 


Total   $4,869,000.00 

The  expenditures  made  from  this  fund,  which  are  charged  to  the 
account  of  "'ordinary  expenses  of  the  state  government"  under  the 
ordinance  and  the  decree  in  this  cause,  are  as  follows: 

For  account  of    Primary  Schools — 
Paid    from    income    from 

investments    $2,400,331.00 

Paid  from  capitation  tax        655,908.00     $3,056,239.00 

University  of  Virginia 613,000.00 

Institution  of  Deaf.  Dumb  and  Blind..  40,821,00 

Virginia    Military   Institute    28,500.00 

Salaries  and  expenses  of  Board    85,322.00 

Total   $3,823,882.00 
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Each  and  every  one  of  these  items  of  expenditure,  as  stated  above, 
are  charged  to  the  account  of  "ordinary  expenses  of  the  state  govern- 
ment". We  have  admitted  that  the  sum  of  $655,908,  paid  out  of 
capitation  taxes,  should  be  charged  against  us,  for  the  reason  that  this 
sum  was  taken  from  the  taxes  collected  from  the  whole  state,  and 
West  A'irginia  has  received  under  Paragraph  VI.  credit  for  the  amount 
of  taxes  paid  in  by  her  counties  to  this  fund.  We  have  not  seriously 
objected  to  the  amounts  paid  to  the  University  and  to  the  other  insti- 
tutions named  above.  We  have  not  objected  that  the  salaries  and 
expenses  of  the  board  were  charged  as  part  of  the  ordinary  expenses  oi 
the  state  government.  We  have  insisted,  and  still  insist,  that  the 
sum  of  $2,400,000  is  not  a  proper  charge,  because  of  the  reasons  set 
out  above  and  for  the  further  reasons  hereinafter  given. 

The  analysis  of  the  figures  above  given  plainly  shows  that  no 
moneys  were  expended  out  of  the  capital  of  the  Literary  Fund  as  it 
existed  on  March  19,  1823.  There  was  added  to  the  capital  of  this 
fund  during  the  period  $960,000,  of  which  $260,000  came  from  the 
United  States  on  war  claims,  and  this  was  the  property  of  the  whole 
state.  The  additional  sum  of  $516,000  thereof  came  from  redemption 
of  lands,  escheats,  and  things  of  like  nature.  Of  this  sum  about  two- 
sevenths  came  from  counties  now  in  the  state  of  West  A'irginia.  The 
balance  of  this  capital  account  came  from  income  of  the  fund  which 
was  not  expended,  and  went  back  into  the  fund  as  a  permanent 
addition  thereto. 

A'irginia  has  seen  fit  to  give  credit  against  the  item  of  interest  on  the 
public  debt  under  Paragraph  IA^.,  the  sum  of  $1,321,000,  being  a  part 
of  the  interest  received  from  the  commonwealth  on  state  bonds.  Why 
she  did  not  also  give  credit  for  the  $!)26,919  interest  received  by  this 
fund  from  the  same  source,  and  the  $50,686  received  from  the  com- 
monwealth as  interest  on  James  Eiver  Company  stock,  we  are  at  a 
loss  to  understand.  West  A'irginia  is  charged  twice  in  this  account  with 
these  two  sums,  once  as  interest  on  the  public  debt,  and  once  as  expen- 
ditures from  the  Literary  Fund.  Common  justice  requires  that,  if  the 
Court  shall  be  of  the  opinion  that  it  is  proper  to  charge  this  sum  of 
$2,400,000  to  the  account  of  ordinary  expenses  under  the  particular 
circumstances  herein  detailed,  it  certainlv  will  deduct  this  total  of 


Defendant's  Bkiki.  I'akt  II.  179 

$9")  7,606,  either  from  this  item,  or  from  the  item  of  interest  on  tht 
public  debl  in  the  event  that  the  Court  shall  overrule  our  exception 
to  the  Ending  of  the  Master  in  reference  to  the  interest  on  the 
public  (lehi.  But  counsel  for  Wesl  Virginia  are  confident  this  Court 
will  sustain  our  exceptions  to  this  item  of  the  right 

of  Virginia   to  charge  is  part  of  the  ordinary  expenses  of 

the  stair  goverment. 

Virginia  in  her  original  exhibit  D-l  under  Paragraph  IV.  of  the 
decree  (printed  as  Apendix  A  of  this  brief)  gives  c  i  gainst  the 

.'    of   the  ordinary  expensi  in   claimed  for  many  items  of 

income.  These  credits  aggregate  the  sum  of  $838,000.  She  recognized 
the  fact  that  where  moneys  were  easury,  which 

weir  the  result  oi  is  made  from  that  treasury  and  charged 

in  this  account  as  ordinary  expenses  of  the  state  goverment,  the 
account  should  be  credited  with  such  receipts.  As  hereinbefore  set 
out,    some    oJ  receipts   were    moneys    received   from   the    sale 

of  goods  made  by  convict.-  in  the  penitentiary,  moneys  r  rom 

of  supreme  court  svhieh  were  printed  and  sold  by  the 

state,  moneys  received  from  the  sale  i  .  which  i 

were  transported  and  sold.    Tb  art  of  Virginia  of 

these  credits  is  a  com  I  authoritative  answer  to  the  position  of 

the  Master,  that  the  particular  source  from  which  money  was  derived 
was  immaterial  to  him,  so  far  as  this  account  is  concerned  (Rep.  p. 
134).  Virginia  admits  the  right  of  West  Virginia  to  investigate 
the  source  of  the  moneys  paid  out  for  the  items  claimed  by  her  as 
ordinary  expenses  of  the  state  government.  She  thereby  further 
admits  the  principle  of  the  right  to  credits  against  this  account  of 
ordinary  expenses  for  all  income  into  the  treasury  that  arose  from  the 
labor  of  state  employes  or  the  managment  of  state  institutions  or 
the  investments  of  state  funds.  In  fact,  credit  should  be  given  against 
this  account  of  ordinary  expenses  for  all  income  into  the  treasury  that 
arose  from  sources  other  than  taxes  in  some  form  or  moneys  borrowed. 

What  was  the  difference  in  principle  between  moneys  earned  by  a 
state  convict  by  his  labor  and  moneys  earned  by  the  loan  or  invest- 
ment of  the  state  Literary  Fund  by  its  labor?  Each  is  measured 
alone  by  the  work  done  by  it.     Each  is  a  producer.     The  expenses  con- 
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nected  with  the  work  of  each  were  paid  by  the  state  and  are  charged  in 
this  account  as  ordinary  expenses  of  the  state  goverment.  Why 
should  not  the  earnings  of  each  be  treated  in  the  same  manner  ? 

We  submit  that  the  finding  of  the  Master  on  this  Item  26  is 
erroneous,  and  the  exception  of  the  State  of  West  Virginia  thereto 
should  be  sustained. 

Exception  as  to  Apportionment. 

The  defendant  further  excepts  to  the  following  finding : 

"I  find  that  the  method  adopted  by  the  plaintiff  of 
ascertaining  'the  average  total  population/  is  the  clear- 
est and  most  accurate  approximation  upon  which  the 
ordinary  expenses  can  be  apportioned  to  the  'average 
total  population,1  as  the  object  to  be  ascertained,  is  the 
population  in  existence,  at  the  time  of  the  ordinary 
expenses  to  be  apportioned,  were  paid,  and  I  therefore 
adopt  the  plaintiff's  method.*'   Pep.,  p.  1-11.) 

Paragraph  IV.  of  the  decree  provides  that  the  proportion  of  the 
ordinary  expenses  of  the  state  goverment  chargeable  to  West  Virginia, 
be  ascertained  "on  the  basis  of  the  average  total  population  of  Vir- 
ginia, with  and  without  slaves,  as  shown  by  the  census  of  the  United 
States"  (Pi.,  p.  173).  As  understood  by  West  Virginia,  this  meant 
the  average  total  population  of  each  census,  beginning  with  the  period 
commencing  on  the  19th  day  of  March  1823,  and  ending  on  the  31st 
day  of  December,  1860.  This  made  five  census  periods,  1820,  1830, 
181-0,  1850,  and  1860.  We  conceive  the  language  of  the  decree  to 
mean  that  the  average  of  these  five  census  periods  should  be  taken. 
Nothing  in  the  decree  or  elsewhere,  so  far  as  we  can  find,  directed 
Master  to  divide  these  expenses  into  four  periods,  one  of  seven  years 
and  three  of  ten  years. 

As  shown  hy  the  Master's  report  (p.  139),  the  only  state  expense 
which  increased  in  proportion  faster  than  the  population,  was  the 
item,  "interest  on  the  public  debt".  In  fact,  outside  of  this  one  item, 
as  claimed  by  the  plaintiff,  the  ordinary  expenses  of  the  state 
governmeni  were  in  proportion  to  the  population  greater  in  the  first 
decade.  For  instances,  when  the  population,  with  slaves,  of  Virginia 
in  the  period  between  1823  and  1830  was  928,558,  and  of  West  Vir- 
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ginia  was    136,808,   the  ordinary  expenses  of  the  state  government, 
after  deducting  the  claimed  interest  charged,  were  $3,394,301. 

In  the  period  of  1840  to  L850,  when  the  population  of  Virginia  had 
increased  to  1,120.000  and  the  population  of  West  Virginia  had 
increased  to  302,000,  the  ordinary  expenses  outside  of  this  claimed 
interest  charge,  had  only  increased  to  $5,365,000.  The  population 
of  Wesl  Virginia  had  more  than  doubled,  but  the  ordinary  expenses 
of  the  state  governmenl  outside  of  the  claimed  interest  charge,  lacked 
one  million  and  a  half  dollars  of  doubling.  It  will  he  observed  that  the 
first  period  only  covered  seven  years  and  the  last  ten  years.  The 
interest  charge  of  the  third  decade  as  found  by  the  Master  is  greater 
in  amount  than  the  total  charges   for  ordinary  expenses  in  the  first 

ade.  The  interest  charge  in  the  fourth  decade  exceeds  in  amount 
the  total  of  the  charges,  other  than  interest,  in  the  third  and  fourth 
decades.  It  also  exceeds  in  amount  the  total  of  the  charges  in  the 
first,  second  and  third  decades,  after  the  interest  charges  have  heen 
deducted  therefrom.  , 

The  percentage  of  the  increase  in  the  population  of  the  territory 
.composing  the  two  states  was  greater  in  that  which  is  now  West 
Virginia.  The  percentage  of  the  increase  of  the  expenditures  of  the 
state  government,  outside  of  the  claimed  interest  charge  and  the 
taxes  under  the  constitution  of  1851  for  school  purposes  ami  the 
Harpers  Ferry  Raid  of  1859,  were  quite  uniform.  As  shown  else- 
where herein,  the  interest  charges  were  based  on  the  extraordinary 
expenditures  made  by  the  Commonwealth  of  Virginia  in  the  construc- 
tion of  railroads,  canals,  and  other  works  of  like  nature,  and  in  the 
purchase  of  stocks  in  railroad  companies,  canal  companies,  and  other 
companies  of  like  nature,  and  in  banks.  About  $40,000,000  was 
expended  by  the  commonwealth  for  these  purposes.  Xine-tenths  of 
these  expenditures  and  purchases  were  made  in  what  are  the  present 
limits  of  the  Commonwealth  of  Virginia.  One-tenth  of  these  expen- 
ditures and  purchases  was  made  in  what  are  the  present  limits  of  the 
State  of  West  Virginia.  It  does  not  seem  to  us  to  lie  an  equitable 
way  of  ascertaining  ''a  just  proportion  of  the  ordinary  expenses  of 
the  state  government*'  to  apportion  three-fourths  of  this  interest  to 
the  decade  when  West  Virginia's  population  was  the  largest.    We  sub- 
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mit  that  even  if  the  Court  should  overrule  the  exception  of  West 
Virginia  to  the  finding  of  the  Master,  which  holds  that  interest  on  the 
public  debt  is  an  ordinary  expense  of  the  state  government,  it  should 
nevertheless  sustain  the  exception  of  West  Virginia  to  this  finding 
of  the  Master  on  apportionment. 

We  further  submit  that  the  Master  was  not  called  upon  to  render 
any  decision  on  this  claim  of  apportionment  made  by  Virginia,  as  it 
is  plainly  not  included  in  the  decree  of  reference. 

Exceptions  of  Virginia  to  the  Finding  of  the  Master  Under 
Paragraph  IV.  of  the  Decree. 

Virginia  does  nut  file  any  specific  exceptions  to  any  finding  of  the 
Master  under  Paragrph  IV.  Unless  they  intended  to  insist  upon  the 
same   general   cm  as    set   out   herein   under   Paragraph   III., 

Virginia  has  no  exception  to  the  findings  under  Paragraph  IAr.  The 
language  of  Virginia's  general  exception  would  include  many  find- 
ings of  the  Master  under  this  paragraph. 

The  items  asked  for  by  Virginia,  and  which  were  not  allowed  by  the 
Master,  consist  largely  of  one  general  class,  to  wit:  buildings  erected 
in  the  present  State  of  Virginia  in  connection  with  public  institutions. 
The  following  is  a  list  thereof: 

Item  6,  Deaf.  Dumb  and  Blind  Insti- 
tution '   $  80,661.94 

Item  11,  Virginia  Military  Institute,  new 

building . 151,000.00 

Item  12,  University  of  Virginia,  repairs 
and  improvements  to  buildings, 
and  water  supply 25,000.00 

Item  13,  Improvements,   Capitol   Square         12,278.47 

Item  15.    Peniti  ntiary  Lot,  new  hospital 

building  .....' 13,947.48 

Item  IT  Medical  College  of  Virginia, 
additions  and  improvements  to 
buildings    2.\ (ion. i id 

Item  1!».  Eastern  and  Western  Asylum..        344,295.51 

Item  2d.  (inn   House  at  Alexandria    900.00 

Item   21,    Cannon   House,   Surry   County  110.00 

Item   22.    Cannon   House   for    Richmond 

Artillery 1,079.00 
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All  df  these  items  were  either  for  the  purchase  of  real  estate  or 
the  erection  of  buildings  on  real  estate  owned  by  the  commonwealth. 
The  only  building  in  the  territory  .now  Wesl  Virginia  was  the  asylum 
;ii  Weston,  called  the  Trans- Alleghany  Lunatic  Asylum,  which  was 
charged  to  West  Virginia  as  ;i  state  expenditure.  If  such  an  expendi- 
ture of  money  should  come  under  the  lirst  section  of  the  ordinance 
as  a  state  expendil  are,  then  i(  would  ho  utterly  inconsistent  to  ask  that 
expenditures  of  the  same  kind  when  made  in  Virginia  should  be 
classed  as  ordinary  expenses  of  the  state  government.  They  were 
permanent  investments,  and  are  still  owned  and  used  by  the  State  of 
Virginia.  They  were  nol  expenditures  for  the  maintenance  of  the 
inmates  ^\'  those  institutions.  We  submit  that  the  Master's  finding 
thereon  was  absolutely  correct  and  should  be  sustained. 

Three  other  items,  which  were  claimed  by  Virginia  as  ordinary 
uses  of  the  state  government,  and  which  were  not  allowed  by  the 
Master,  are  as  follows : 

Item  2,  Constitutional  Conventions   $258,906.28 

Item  4.  Boundary  lines   16,704.78 

Item  5.  Maps  of  the  Commonwealth  .  . .         16,628.04 

These  items  are  in  the  same  class  in  so  far  as  they  were  moneys 
expended  for  occasional  acts  done  in  pursuance  of  law.  There  were 
two  constitutional  conventions  within  the  period,  one  in  1829  and 
one  in  L851,  hut  they  were  not  ordinary  events  in  any  sense  of  the 
word.  During  the  period,  under  special  acts  of  the  legislature,  cer- 
tain boundary  lines  between  Virginia  and  some  of  her  neighbors 
were  ascertained  and  established,  and  the  sum  of  money  above  named 
as  item  4  was  specially  appropriated  for  the  purpose.  The  ruling  of 
the  Master  should  be  sustained  for  the  very  good  reasons  given  by 
him  on  p.  117  of  his  report. 

The  legislature  also  saw  fit  on  certain  occasions  to  have  made  a 
map  of  the  state.  These  occasions  were  rare,  and  the  duty  was 
specially  performed  under  a  special  act  of  the  legislature.  They  were 
unusual  in  the  sense  that  none  of  these  acts  were  done  except  when  the 
legislature  specially  ordered  it,  and  when  the  specific  order  was  com- 
plied with  the  whole  matter  was  ended.  AYe  submit  that  the  ruling 
of  the  Master  thereon  was  correct.     (Bep.,  p.  118.) 
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PARAGRAPH  V.  OF  DECREE. 

"■'>.  And  also  on  the  basis  of  the  fair  estimated 
valuation  of  the  property,  real  and  personal,  by  counties, 
of  the  State  of  Virginia." 

The  exceptions  of  West  Virginia  under  this  paragraph  are  to  the 
finding  of  the  .Master  of  the  "fair  estimated  value"  of  the  real  estate 
in  the  counties  now  forming  Virginia  and  in  the  counties  now  forming 
West  Virginia.  The  assessed  valuation  of  the  real  estate,  on  June 
20,  1863,  in  the  counties  of  Virginia  was  $296,085,460.31 ;  and  in  the 
counties  of  West  Virginia,  $82,449,252.04. 

In  finding  the  valuation  of  property  it  has  been  conceded  by  both 
parties  that  the  best  evidence  obtainable  was  the  assessed  valuation 
made  by  sworn  officers  of  the  state,  chosen  for  the  purpose.  Their 
sworn  returns  of  such  valuation  are  prima  facie  correct.  The  acts 
were  judicial  in  their  character.  The  only  other  valuation  of  official 
character  was  that  made  by  the  officers  of  the  United  States  in  taking 
the  census  of  1860;  in  which  each  person  for  himself  put  down  the 
real  valuation,  as  conceived  by  him,  of  his  property,  real  and  per- 
sonal. This  valuation  was  at  least  three  times  as  large  as  the  assessed 
valuation.  However,  the  Master  took  the  assessed  valuation  as  the 
basis;  and  the  question  now  under  discussion  is  whether  he  was 
justified  in  taking  fifty  per  cent  of  the  assessed  valuation  as  the  fair 
estimated  valuation  of  such  real  property.  He  applied  this  rule  to 
the  whole  of  Virginia  and  to  fourteen  counties  of  West  Virginia. 
This  was  done  on  the  theory  that  the  ravages  of  the  war  had  depre- 
ciated the  values  equally  in  the  ninety-nine  counties  of  Virginia, 
but  had  only  affected  the  values  in  fourteen  of  the  forty-eight  counties 
of  West  Virginia.    We  contend  this  is  unfair  to  West  Virginia. 

Some  evidence  was  taken  by  Virginia  (K.,  pp  739-785).  This  was 
given  by  witnesses  who  had  admittedly  seen  but  a  small  part  of  Vir- 
ginia and  who  necessarily  knew  the  exact  condition  only  in  a  small 
part  of  the  state.  Historically  speaking,  it  is  a  known  fact  that  up  to 
the  20th  of  June,  1863,  not  one-third  of  the  counties  of  Virginia  had 
been  in  any  way  touched  by  invading  armies,  and  no  ravages  could 
have  been  committed  in  the  other  counties  where  the  sentiment  of 
the  people  was  apparently  unanimously  in  favor  of  the  Confederate 
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cause.  The  evidence  of  these  witnesses  is.  we  claim,  incompetent,  is 
very  vague,  indefinite,  and  altogether  unreliable.  None  of  them 
were  qualified  by  reason  of  travel  or  knowledge  during  the  particular 
period  to  speak  of  the  conditions  except  in  a  very  small  territory. 
The  evidence  shows  conclusively  these  facts.  It  is  not  the  character 
of  evidence  sufneien!  to  overthrow  the  official  records  of  the  State. 
Virginia  cannot  impeach  the  integrity  of  her  sworn  officers  in  this 
manner.  Each  county  had  an  officer  called  Commissioner  of  Revenue 
and  some  counties  had  two  or  more  of  these  officers.  It  was  their 
sworn  duty  to  assess  the  properties  situated  therein.  They  had  the 
power  to  reduce  assessments  of  rail  estate  where  the  value  thereof  had 
been  reduced  by  the  destruction  of  any  of  the  buildings  or  things  of 
like  nature  thereon.  The  fact  that  the  assessments  of  1863  were  made 
after  the  allowance  of  such  reductions  or  depreciation  in  values, 
shows  the  mistaken  ideas  or  the  lack  of  information  of  these  wit- 
nesses. The  assessing  officer  fixed  the  value  at  the  time  he  saw  the 
property,  while  these  witnesses  estimated  the  value  of  such  property 
which  they  casually  saw  a  half  century  thereafter. 

It  is  a  well  known  historical  fact  that  in  the  early  period  of  the 
war  there  was  a  great  conflict  in  many  parts  of  the  forty-eight  counties 
now  forming  West  Virginia.  This  is  especially  true  of  the  southern 
and  eastern  counties  thereof.  It  is  a  further  fact  that  during  practi- 
cally the  entire  period  of  the  war  a  destructive  internecine  conflict 
continued  in  at  least  one-half  of  the  counties  of  West  Virginia  between 
those  sympathizing  with  the  Union  and  those  sympathizing  with  the 
Confederacy.  This  condition  was  much  more  destructive  of  property 
than  anything  that  had  been  actually  done  by  the  armies  in  the 
present  State  of  Virginia  prior  to  June  20,  1863. 

We  submit  that  there  is  no  reliable  or  convincing  testimony  in  this 
record  sufficient  for  the  Master  to  reduce  the  value  of  assessed  real 
property  in  Virginia  one-half  in  order  to  arrive  at  what  is  termed 
•'the  fair  estimated  value"  thereof  on  the  20th  of  June,  1863.  We 
further  submit  that  if  the  testimony  is  sufficient  to  convince  this 
Court  that  fifty  per  cent  of  the  assessed  value  of  real  estate  in 
Virginia  was  the  fair  estimated  value,  then  the  same  rule  should 
apply  to  West  Virginia,  and  there  should  have  been  an  equal  reduc- 
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tion  of  the  assessed  value  of  the  lands  in  the  counties  now  forming 
West  Virginia. 

The  fact  must  not  be  lost  sight  of  that  up  to  the  20th  of  June, 
1863,  the  outlook  for  the  success  of  the  Union  armies  was  not 
particularly  bright;  and  the  belief  was  pretty  general,  at  least  within 
the  lines  of  the  Confederacy,  that  the  separation  of  the  states  therein 
from  the  Union  was  complete.  Many  parts  of  Virginia  in  the  early 
period  of  the  war  reaped  large  benefits  in  a  money  way  by  the 
opportunity  of  her  people  To  sell  war  supplies  at  an  advanced  rate. 

It  is  proved  by  the  evidence  of  witnesses  that  in  West  Virginia 
there  was  a  decided  emigration  of  many  people,  according  to  their 
sympathies.  Those  who  sympathized  with  the  southern  cause  sought 
protection  within  the  lines  of  the  Confederate  forces  and  mostly 
within  the  counties  now  forming  Virginia.  Those  who  sympathized 
with  the  Union  sought  protection  beyond  the  Ohio  Eiver  within  the 
certain  lines  of  Union  control.  Many  of  these  never  returned,  but 
settled  upon  the  cheap  lands  of  the  West,  and  were  lost  as  citizens 
forever  to  the  State  of  West  Virginia.  Virginia  still  retained,  up  to 
the  20th  of  June,  1863,  her  labor  supply  of  slaves.  It  will  be  remem- 
bered that  in  the  Virginia  counties,  according  to  the  census  of  1860, 
there  were  472,000  slaves,  while  there  were  only  18,000  in  the  counties 
of  West  A7irginia.  It  is  further  shown  in  the  record  that  three- 
fourths  of  those  were  in  the  counties  which,  during  the  greater  part  of 
the  Civil  War.  gave  allegiance  to  the  Confederate  government.  Thus, 
one  state  had  its  labor  supply  at  hand  and  the  other  state  had  its  labor 
supply  either  in  the  army  of  one  or  the  other  contending  parties,  or 
had  seen  it  migrate  to  the  West.  It  will  be  remembered  that  the 
counties  of  West  Virginia  furnished  the  two  contending  armies,  or 
used  as  home  guard  soldiers,  a  force  of  60,000  men  out  of  a  population 
of  only  376,000  white  persons,  as  shown  by  the  census  of  I860. 

We  respectfully  insist  that  under  these  circumstances  the  ;i--e--ed 
valuation  of  the  real  estate  should  stand  as  the  "fair  estimated  value 
of  the  real  property"  in  the  two  states. 

Exceptions  of  Virginia. 

The  first  exception  of  Virginia  under  this  paragraph  relates  to  the 
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finding  of  the  Master  of  the  fair  estimated  value  of  the  real  and 
personal  property  in  the  counties  of  Virginia  as  of  January  1,  1861, 
mi  tin-  ground  that  the  same  is  no1  responsive  to  the  paragraph  or  any 
other  paragraph  of  the  decree.  This  finding  of  the  Master  was  made 
at  the  request  ef  the  defendant  under  the  following  clause  in  the 
decree : 

"The  master  will  make  his  report  with  rill  convenient 

speed  and  transmil  therewith  the  evidence  on  which  ho 

proceeds,  and  is  to  be  ;ii  liberty  to  stale  any  special  cir- 

istances  lie  considers  of  importance,  and  to  state  such 

rnative  accounts  as  may  be  desired  by  either  of  the 

parties,  subject  to  the  direction  of  the  Court." 

It  seemed  to  West  Virginia  that  January  1,  1861.  was  a  much 
more  proper  and  pertinent  date  on  which  to  find  the  fair  estimated 
value  of  property,  than  the  20th  of  .Tune,  1863,  and  for  that  reason 
the  defendant  requested  the  Master  to  make  such  finding. 

Virginia  also  excepted  to  the  finding  of  the  Master  under  this 
paragraph,  because  he  included  the  value  of  slaves  in  his  statement  of 
personal  property  in  Virginia,  and  because  he  adopted  the  assessed 
value  thereof  as  the  fair  estimated  value.  We  are  utterly  unable  to  see 
any  point  in  either  of  these  exceptions.  Slaves  constituted  the  most 
valuable  personal  property  that  A'irginia  had.  Their  productive  value, 
a-  well  as  their  salable  value,  was  much  greater  than  all  the  other  per- 
sonal property  in  the  whole  state.  They  were  assessed  annually  by 
the  Commissioners  of  Revenue,  and  that  assessment,  made  by  more 
than  one  hundred  commissioners  representing  each  county  in  the 
state,  (all  appointed  by  law  and  sworn  to  perform  an  official  duty 
to  the  best  of  their  ability),  is  certainly  entitled  to  more  weight  than 
the  personal  testimony  of  a  few  witnesses  given  forty-seven  years  after 
the  event.  We  submit  that  Virginia  cannot  at  this  late  day  impeach 
her  own  official  records  in  any  such  way  or  manner. 

The  last  exception  of  Virginia  under  this  paragraph  relates  to  the 
question  whether  or  not  these  assessments  were  made  on  the  basis  of 
Confederate  currency. 

It  is  shown  by  a  comparison  of  the  assessments  of  1860  and  1863 
that  there  was  relatively  the  same  proportion  of  such  personal  prop- 
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erty  as  horses,  sheep  and  cattle,  and  that  the  increase  in  the  assessed 
value  thereof  in  many  counties  was  not  noticeable,  while  the  greatest 
seems  only  to  have  been  a  thirty  or  forty  per  cent  increase.  The 
claim  by  Virginia  that  they  had  been  increased  at  least  four  times  was 
found  to  be  utterly  and  entirely  refuted  by  their  own  records.  This 
question  was  considered  by  the  Master,  and  in  view  of  the  official 
records  he  found  against  the  contention  of  Virginia  thereon.  We 
respectfully  submit  that  this  finding  was  correct.  We  further  submit 
that  all  the  exceptions  filed  by  Virginia  to  this  paragraph  should  be 
overruled. 

PARAGRAPH  VI.  OF  DEGREE. 

"6.     All  moneys  paid  into  the  Treasury  of  the  Com- 
monwealth from  the  counties  included  within  the  State 
of  West  Virginia  during  the  period  /trior  to  the  admis-  " 
sion  of  the  latter  State  into  tlie  Union." 

West  Virginia  excepted  to  the  report  of  the  Master  under  this 
paragraph,  because  of  his  refusal  to  allow  any  of  the  four  items  fol- 
lowing as  payment  of  money  into  the  treasury  of  Virginia  from 
counties  now  in  West  Virginia,  namely: 

Item  7,  Dividends  from  Banks  in  West  Vir- 
ginia counties   $786,666.99 

Item  8,  Dividends  and  interest  in  Turn- 
pike Companies  in  West  Virginia 
counties    13,595.48 

Item  9,  Dividends  from  Bridge  Cam- 
panics  in  West  Virginia  counties  .  .  6,028.51 

Item  10,  Dividends  from  Interstate  Turn- 
pike Companies   (proportion)    ....  1,355.92 

These  four  items  aggregate  $807,646.89.  The  Master  refused  to 
allow  them  on  the  ground  that  they  were  not  public  payments,  but 
were  -imply  dividends  received  by  the  state  on  stock  owned  by  it  and 
held  in  its  private  capacity.  In  view  of  the  holding  of  the  Master 
under  Paragraph  TIL  of  the  decree,  that  the  purchase  of  the  stock 
of  banks  and  of  turnpike,  bridge  and  navigation  companies  was  not 
a  -talc  expenditure  within  the  meaning  of  the  ordinance  or  decree,  we 
believe  that  his  holding  in  the  present  case  is  the  correct  one;  and  if 
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this  Court  should  approve  his  holding  in  that  respect,  we  desire  to 
withdraw  these  exceptions.  Bui  if  this  Court  should  hold  that  the 
purchase  of  these  stocks  by  the  commonwealth  was  a  state  expendi- 
ture in  the  meaning  of  the  ordinance  and  decree,  then  we  Insist  that 
these  four  items  should  be  allowed,  and  thai  our  exceptions  be  sus- 
tained. Certainly,  if  West  Virginia  is  to  be  charged  with  the  cost 
price  of  the  -locks,  she  should  be  credited  with  the  income  received 
therefrom.  The  Commonwealth  of  Virginia,  in  her  original  account, 
and  even  in  her  amended  accounts,  tiled  under  Paragraph  III.  of  the 
decree,  claimed  the  sum  of  $391,800,  expended  for  the  purpose  of  bank 
stocks,  as  state  expenditures.  In  her  exceptions  filed  to  Paragraph 
III.  no  mention  is  made  of  the  refusal  of  the  Master  to  allow  this  sum 
on  said  account. 

It    is  but  human  to  wonder  whether  this  apparent  withdrawal  of 
this  item  was  caused  by  the  showing  made  by  the  defendant  under 
Paragraph    VI.      Virginia    certainly   must    have    recognize. 1    that    if 
West  Virginia  was  to  be  charged  with  the  value  of  these  stocks,  then 
should  also  be  credited   with  lite  dividends   received   therefrom. 
The  dividends  received  •  n  the  hank  stock  were  very  large,  but  those 
\rA  on  the  stocks  in  the  turnpike,  bridge  and   navigation   com- 
li  -   were  so  small  in  amount  that  the  total  thereof  would  have 
no  appreciable  influence  upon  the  grand  total  of  $1,104,000  that  was 
tided  in  the  purchase  of  these  stock.-,  and  which  total  sum  Vir- 
ginia desires  to  charge  to  West  Virginia  under  said  Paragraph  III. 

The  Master  found  that 

Item     1.  Bonus  received   from  Banks    ....    $96,253.62 
Item  20,   Merchants  and     Mechanics    Bank 

stock  sold  (bonus  stock)    43,103.35 

Item   22,   Northwestern  Turnpike  Road    .  .] 

Item  23,  Staunton  and  Parkersburg  Road,    [-  12,132.12 

net   tolls    J 

were  moneys  paid  into  the  treasury  of  the  commonwealth,  and  allowed 
the  contention  of  West  Virginia  on  that  point.  We  are  again  in  the 
dark  as  to  thQ  contention  of  Virginia.  Her  general  exception  covers 
these  items,  but  there  was  no  specific  exception  to  the  finding  of  the 
Master  thereon.     There  can  be  no  real  question  on  these  points.    The 
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finding  of  the  Master  is  absolutely  correct.  (R.,  pp.  174,  177,  178.) 
These  sums,  except  perhaps  the  tolls,  were  raised  in  another  form  cf 
taxation  than  that  usually  employed.  Still  they  were  taxes,  and  nothing 
else.  A  license  tax  or  a  franchise  tax  is  a  tax  in  the  meaning  of  this 
ordinance  and  decree.  This  Court  has  recently  held  that  they  were 
taxes  in  the  meaning  of  the  bankrupt  act.  (State  of  New  Jersey  v. 
Anderson,  203  U.  S.,  page  483.)  The  language  of  the  ordinance  and 
of  this  decree  is  broader  than  the  word  "tax."'  They  use  the  expres- 
sion, ''All  moneys  paid  into  the  treasury  of  the  commonwealth.-"  Only 
sovereigns  have  a  right  to  levy  taxes ;  that  is,  sovereigns  within  their 
own  jurisdiction.  Here  the  state  levied  a  franchise  tax,  in  one  case 
of  money,  and  in  the  other  case  of  stock.  Then  the  state  sold  the  stock 
and  received  the  money  therefor. 

PARAGRAPH  VII.  OF  DEGREE. 

"7.  The  amount  and  value  of  all  money,  proper!'/. 
stocks  and  credits  which  West  Virginia  received  from 
the  Commonwealth  of  Virginia,  not  embraced  in  any 
of  the  preceding  Hems,  and  not  including  any  prop- 
erty, stocks  or  credits  which  were  obtained  or  acqw 
inj  the  Commonwealth  after  the  dale  of  the  organization 
of  the  Restored  Government  of  Virginia,  together  with 
the  nature  and  description  thereof." 

West  Virginia  excepted  to  the  finding  of  the  Master  because  he 
found  that  on  Juno  20,  1863,  the  3418  shares  of  the  capital 
(lie  Northwestern  Bank  of  Virginia  at  Wheeling  was  worth  the  sum 
of  $427,250'.  (Rep.,  pp.  189-19?.)  We  are  unable  to  appreciate  the 
reasoning  upon  which  the  Master  arrived  at  this  conclusion.  This 
bank  was  incorpo rated  in  1817.  The  stock  purchased  by  the  state 
was  made  for  two  different  accounts:  $50,000  of  stock  was  purchased 
in  the  years  1832  and  1833  for  the  Literary  Fund,  and  the  balance  of 
$400,000  in  1837,  1838  and  1839  for  the  Commonwealth  Fund.  It  is 
shown  herein,  and  riot  disputed,  that  all  the  accounts  of  the  state  were 
carried  either  in  the  Commonwealth  Fund,  the  Board  of  Public  Works 
Fund,  or  the  Literary  Fund.  They  were  all  funds  of  the  state  of 
Virginia. 
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The  laws  of  Virginia  (Code  of  Va.  1860,  chap.  58,  sees.  42-3) 
required  each  of  its  state  banks  to  make  quarterly  statements  to  the 
gov<  rnor,  showing  therein  the  amount  of  its  capital  stock  paid  and 
unpaid,  the  value  of  its  rea]  estate,  amount  of  debts  due  to  and  from 
it.  its  bad  and  doubtful  debts,  specie  on  hand,  amount  of  deposits, 
it.-  circulation,  amounl  of  bills  on  band,  rate  of  lasi  dividend,  and 
amounl  of  surplus  or  contingent  fund.  There  was  no  provision  of 
law  for  periodica]  examination  of  banks  by  an  expert  public  officer, 
lays.  The  only  provision  found  in  the  laws  of  Virginia 
for  the  insp  banks,  is  thai   contained  in  section  45  of  said 

58  of  ill    Code  of  L860,  wherein  it  is  provided* that  an  exam- 
inati<  the  books  and  proceedings  of  any  bank  might  be  made  by 

a  joint  committee  of  the  two  bouses  of  the  general  assembly,  or  by 
thai  of  use.  or  by  a  commission  appointed   by  the  general 

assembly  or  the  governor.     It  will  be  perceived  that  each  bank  was 
the  sole  judge  of  the  value  of  its  assets — of  the  value  of  its  real 

te,  and  whether  a   debt  due  it  was  bad   or  doubtful,  etc.     With 
such   power,   almost  any   bank,   no   matter  how  bad  or  doubtful  its 

lition,  could  make  a.   good   showing.     Modern  laws,  both  of  the 
and   perhaps  of  the  most  of  the  states,  have 
changed  all  this.     Experience  made  it  necessary.     Xow,  expert  exam- 
iners are  required,  at  short  periods,  carefully  to  examine  in  detail  the 

-  of  banks,  inspe<  ting  each  note,  bond,  and  other  details  of  such 
assets. 

The  Northwestern  Bank,  under  statutes  of  Virginia,  had  its  main 
or  parent  branch  at  Wheeling,  in  the  county  of  Ohio,  now  "West  Vir- 
ginia :  a  branch  at  Wellsburg,  in  the  county  of  Brooke,  now  West 
Virginia :  a  branch  at  Parkersburg,  in  the  county  of  Wood,  now 
West  Virginia,  and  a  branch  at  Jeffersonville,  in  the  county  of  Taze- 
well, then  and  now  Virginia.  The  reports  made  by  these  branch  banks 
were  made  to  the  parent  bank  at  Wheeling,  which  made  reports  to 
state  officers  of  Virginia  of  the  bank  as  a  whole,  and  not  distinguish- 
ing among  the  branches.  Hence,  there  cannot  be  ascertained  from  the 
book-  or  the  records  of  the  State  of  Virginia  the  value  of  the  assets  of 
any  one  of  these  branches,  nor  indeed  of  the  parent  bank  itself 
separately  from  the  branches.     The  State  of  West  Virginia,  through 
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one  of  the  counsel  employed  in  this  case,  made  an  exhaustive  search 
to  find,  if' possible,  the  books  of  the  Northwestern  Bank  at  the  time 
of  the  separation  of  the  two  states,  or  at  any  period  near  thereto.  It 
was  found  that  all  the  books  had  long  since  been  destroyed. 

After  the  war,  in  1865,  the  parent  bank  and  the  two  branches  m 
West  Virginia  were  converted  into  three  National  Banks,  namely: 
the  National  Bank  of  West  Virginia  at  Wheeling,  the  First  National 
Bank  of  Wellsburg,  and  the  Parkersburg  National  Bank,  There  were 
certain  assets  of  the  old  Northwestern  Bank  at  each  of  these  points 
which  the  new  bank  declined  to  take.  These  assets  were  admin- 
istered by  what  was  called  the  Board  of  Commissioners  of  the  North- 
western Bank  of  Virginia.  They  acted  as  liquidating  commissioners. 
The  books  of  all  the  branches,  after  the  national  banks  had  taken  such 
memoranda  from  them  as  they  needed,  were  transferred  and  delivered 
to  the  Board  of  ('<  mi  mi-si  oners  of  the  Northwestern  Bank,  and  for 
years  remained  in  the  building  of  the  National  Bank  of  West  ATir- 
ginia  at  Wheeling;  but  its  affairs  having  been  finally  would  up  a 
long  time  ago.  no  speecial  attention  was  paid  to  these  old  books,  and 
they  were  deposited  in  the  basement  of  the  building  occupied  by  the 
National  Bank  of  West  Virginia.  Since  that  time  Wheeling  has  been 
subjected  to  some  extraordinary  floods,  particularly  the  one  of  1884, 
and  the  best  information  that  cottld  be  obtained  tended  to  show  mat 
these  old  books  of  the  Northwestern  Bank  were  then  completely 
destroyed.  Certain  it  is  that  no  trace  thereof  could  be  found.  At  the 
beginning  of  this  suit,  every  one  of  the  officers  connected  therewith, 
and  who  had  any  knowledge  of  the  affairs  of  the  hank,  were  dead. 
West  Virginia  was  therefore  compelled  to  get  the  best  evidence  she 
e<m Id  to  prove  these  values. 

It  is  shown  by  the  act  of  the  general  assembly  of  (the  Eichmond 
government  of)  Virginia,  and  by  the  report  of  the  Hon.  Chester  D. 
Hubbard,  which  are  printed  as  Appendix  B  of  this  brief,  that  the 
assets  of  the  branch  at  Jeffersonville,  in  Tazewell  county,  Virginia. 
were  wholly  lost  to  the  Northwestern  Bank.  What  were  the  value  of 
these  assets  which  were  practically  confiscated  by  the  said  act,  cannot 
now  be  definitely  ascertained.  The  Northwestern  Bank  claimed  a  loss 
thereby  of  L642  -hares,  of  the  par  value  of  $164,200.     (See  statement 
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submitted  by  Mr.  Hubbard  in  said  Appendix  B.)  The  provision  of 
section  7  of  the  said  confiscatory  act  of  the  Confederate  government 
of  Virginia,  limiting  the  amount  of  redemption  of  certain  notes  to 
$180,000,  seem  to  show  that  the  estimate  of  the  loss  of  the  North- 
Avestern  Bank  of  $164,200  was  not  too  high.  The  provisions  of 
sections  2  and  I-  of  the  said  ac!  arc  sweeping;  the}'  take  from  the 
Northwestern  Bank  every  item  of  property  it  owned  or  held  in  its 
Jefferson ville  branch. 

Whatever  the  loss  was— whether  $164,200  or  $180,000— it  was  a 
large  Loss,  and  the  Master  takes  absoutely  no  account  whatever  of  this 
large  Joss  in  arriving  at  the  value  of  this  bank  stock  as  of  June  20,- 
L863.  The  best  evidence,  in  our  opinion,  as  to  the  value  of  these 
stocks,  was  the  price  put  upon  them  by  the  National  banks  which  took 
over  the  assets.  This  was  done  in  March,  1865.  In  the  case  of  each 
of  the  three  banks,  to  wit:  National  Bank  of  West  Virginia,  First 
National  Bank  of  Wellsburg  and  the  Parkersburg  National  Bank,  the 
same  value  was  placed  upon  the  stock,  that  is  to  say,  fifty  cents  on  the 
dollar.  At  fifty  cents  on  the  dollar  3418  shares  would  have  been 
worth  $170,900. 

By  reference  to  the  said  report  of  Mr.  Hubbard,  which  he  made 
by  the  direction  of  the  Board  of  the  School  Fund  of  West  Virginia, 
it  appears  that  on  March  2,  1865,  when  these  national  banks 
were  formed,  the  directors  of  the  Northwestern  Bank  charged  to  the 
State  of  Virginia  for  the  loss  of  the  assets  of  the  branch  at  Jefferson- 
ville  the  amount  of  1 642  shares  of  the  stock  formerly  held  by  the  State 
of  Virginia  and  canceled  that  amount,  leaving  1776  shares,  for  which 
stock  was  given  to  West  Virginia  by  the  three  national  banks  at  the 
rate  of  fifty  cents  on  the  dollar.  The  stockholders  other  than  the  state 
only  received  stock  in  the  new  banks  at  the  rate  of  fifty  cents  on  the 
dollar.  This  fact  shows  their  good  faith  in  thus  dealing  with  this 
proposition. 

In  addition  to  the  1776  shares  of  stock,  for  which  West  Virginia 
received  stock  in  the  new  banks  at  the  rate  of  fifty  cents  on  the  dollar, 
she  also  received  stock  in  the  new  banks  at  the  same  rate  for  326 
shares  of  bonus  stock  given  by  the  bank  to  the  state  of  Virginia,  and 
this  makes  the  total  of  2102  shares  for  which  West  Virginia  received 
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stock  in  the  new  banks  of  the  par  value  of  $105,100.  In  addition 
to  that  West  Virginia  received  out  of  the  remaining  assets  of  the 
Northwestern  Bank  the  sum  of  $10,510  on  the  first  day  of  July, 
1867;  the  sum  of  $10,510  on  the  first  day  of  August,  1868,  and 
the  sum  of  $10,510  on  the  first  day  of  July,  1871.  It  is  not  denied 
that  these  amounts  are  all  that  were  received  by  West  Virginia  in 
stocks  or  moneys  out  of  the  assets  of  the  Northwestern  Bank  of 
Virginia  upon  its  dissolution  and  winding  up.  The  total  was 
$136,630. 

Suppose  for  a  moment  that  West  Virginia  was  negligent  in  permit- 
ting the  stockholders  of  the  Northwestern  Bank  to  charge  up  the 
assets  of  the  branch  at  Jeffersonville  to  the  state  holdings  of  stock, 
and  that  the  state  should  have  received  also  fifty  cents  per  share  on 
these  1642  shares,  this  would  add  the  sum  of  $82,100  to  the  amount 
heretofore  conceded.  But  we  do  not  think  that  negligence  can  be 
reasonably  charged  to  West  Virginia  in  this  matter.  How  could  she 
prevent  the  State  of  Virginia  from  seizing  the  property  of  the  branch 
at  Jeffersonville,  which  was  in  her  own  territory  and  dominated  by  the 
arms  of  the  Confederate  States?  This  property  of  the  Jefferson- 
ville branch  was  never  transferred  to  West  Virginia  by  Virginia. 
Virginia  kept  it  and  made  use  of  it.  What  reasonable  claim  can. 
therefore,  be  made  that  it  should  be  charged  to  West  Virginia? 

We  know  of  no  better  evidence  that  could  be  obtained  than  these 
acts  of  the  parties  at  the  time.  They  were  dealing  with  the  matter 
in  a  business  way  and  on  a  business  basis.  The  Master,  as  has  been 
said,  makes  no  deduction  whatever  for  the  loss  of  these  assets  of  the 
branch  at  Jeffersonville,  but  on  the  contrary  charges  West  Virginia 
with  the  stock  as  if  this  great  loss  had  not  happened.  The  Master 
also  goes  on  the  assumption  that  the  fact  of  the  payment  of  7^  per 
cent  dividend  for  a  few  years  prior  to  the  war  shows  that  this  stock 
was  of  the  value  of  one-fourth  more  than  par.  This  position  is 
clearly  untenable.  The  sale  by  the  state  in  1857  hi  this  haul,-  itself 
of  10S2  shares  for  $113^000  shows  Unit  the  position  taken  by  the 
Master  cannot  possibly  be  sound. 

Virginia,  in  1857,  when  this  stock  was  earning  this  ri1/2  per  cent 
rate,  was  willing  to  take  and  did  take  less  than  $105  per  share  for  the 
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stock,  the  par  value  of  which  was  $100  per  share  Hence,  we  cannot 
conceive  how  the  Master  could  say  that,  amidst  the  throes  of  war,  and 
especially  at  the  time  when  the  destiny  of  the  country  hung  in  the 
balance,  as  it  did  in  June,  1863,  this  stock  was  worth  $125  per  share. 
It  must  be  remembered  that  banks  prior  to  1863  and  banks  of  the 
present  day  did  business  on  different  conditions.  Supplemental 
Exhibit  No.  9,  filed  with  the  Master  after  the  record  was  printed,  and 
upon  which  lie  based  his  finding  in  this  particular  in  part,  shows 
that  the  deposits  in  this  bank  were  less  than  one-fourth  of  its  capital 
stock,  and  further  shows  that  the  money-making  powers  of  these 
banks  in  Virginia  prior  to  the  war  lay  in  their  exclusive  right  to 
issue  Virginia  notes,  which  notes  passed  as  the  money  of  that  day. 
Certainly,  by  the  second  day  of  March,  1865,  when  this  bank  was 
nationalized,  it  was  a  recognized  fact  that  this  power  to  issue  this 
money  was  gone;  the  immense  amount  of  such  notes  which  it  had 
outstanding  reduced  its  assets  one-half.  Is  it  to  be  presumed  that, 
in  June,  1863,  before  the  battle  of  Gettysburg  and  before  the  fall  of 
Vicksburg,  when  everything  hung  in  the  balance,  the  conditions  of 
1859  and  1860,  so  far  as  this  bank  is  concerned,  had  continued  just, 
the  same?  The  Master  says  that  there  is  a  presumption  of  such 
continuance  of  conditions,  when  there  is  no  proof  to  the  contrary. 
The  Court  will  certainly  take  judicial  notice  of  the  fact  that  in  this 
instance  there  is  written  on  history's  pages  an  immense  amount  of 
proof  to  the  contrary.  The  greatest  war  of  modern  times,  directly 
involving  the  territory  of  the  two  states,  had  drained  into  their 
soldiery  the  largest  part  of  the  able-bodied  men  who  lived  within  the 
country  reached  by  this  bank.  Can  it  be  presumed  that  under  these 
conditions  the  value  of  these  bank  stocks  would  have  continued  and 
grown  twenty  per  cent  greater  in  1863  than  they  were  in  1857? 

The  Master  draws  a  comparison  between  the  Fairmont  Bank  and 
the  Northwestern  Bank.  He  certainly  overlooked  some  important 
matters  in  such  comparison.  He  takes  the  statement  made  by  West 
Virginia  that  Fairmont  stock  was  worth  par  as  proof  that  the  stock 
of  the  Northwestern  Bank  must  be  worth  more  than  par.  The  con- 
cession made  by  West  Virginia  as  to  the  value  of  the  Fairmont  Bank 
stock  was  based  solely  and  alone  on  the  fact  that  when  the  Fairmont 
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Bank  was  nationalized  in  1865,  the  stockholders  thereof  received 
stock  in  the  new  National  Bank  at  par  for  their  holdings  in  the 
Fairmont  Bank.  This  concession  on  the  part  of  West  Virginia  only 
proves  that  she  was  willing  to  pay  for  this  stock  every  cent's  value  she 
received  in  it,  which  value  is  that  which  the  persons  in  charge  of  the 
banks  in  1865  fixed  as  the  value  of  the  stock,  when  they  became 
incorporated  under  the  laws  of  the  United  States.  It  is  certainly 
reasonable  to  presume  that  when  these  banks  became  national  banks, 
under  the  strict  inspection  given  by  the  United  States,  they  put  a 
just  value  on  the  properties;  and  it  is  further  reasonable  to  presume 
that  when  the  stockholders  in  charge  of  the  bank  gave  the  State  the 
same  treatment  that  they  gave  themselves  and  other  stockholders, 
they  were  acting  justly.  The  comparison  made  by  the  Master  between 
the  Fairmont  Bank  and  the  Northwestern  Bank  on  the  basis  of  the  con- 
cession that  the  Fairmont  stock  was  worth  par  thus  falls  flatly  to 
the  ground.  If  the  concession  as  to  the  Fairmont  Bank  can  be 
regarded  as  proving  anything,  certainly  the  concession  made  as  to  the 
Northwestern  Bank  should  be  worth  as  much,  and  prove  what  it 
admits.  Moreover,  the  Fairmont  Bank  had  no  such  loss  as  was 
suffered  by  the  Northwestern.  A  considerable  part  of  its  assets  were 
not  seized  and  confiscated  by  the  enemy  in  war.  This  fact  the  Master 
also  overlooks  in  his  comparison. 

We  might  recapitulate  this  case  as  follows :  Virginia  conceded  in 
1857  by  her  sale  that  the  stock  Avas  worthy  only  $105.  A  great  war 
came  on;  there  was  a  great  upheaval,  involving  most  of  the  territory 
served  by  this  bank;  one  branch,  with  a  capital  stock  of  $150,000,  was 
wholly  lost  to  the  bank;  and  yet  the  Master  finds  that  the  stock  was 
worth  twenty  per  cent  more  than  the  value  placed  upon  it  in  1857 
by  the  Virginia  state  officers.  The  Master  says  that  this  conclusion  is 
largely  arbitrary,  but  he  believes  it  reasonable.  We  certainly  cannot 
agree  with  the  latter  phrase. 

Exception  by  Virginia  Under  Paragraph  VII.  of  Decree. 

Virginia's  exception  under  this  paragraph  is  based  on  the  finding 
of  the  Master  that  West  Virginia  received  nothing  in  money  from 
Virginia.    The  Master  finds  that  there  was  received  by  West  Virginia 
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from  the  restored  government  of  Virginia  a  total  of  $170,771.46. 
These  moneys  were  given  over  to  West  Virginia  by  the  act  of  Feb- 
ruary 1,  1863,  passed  by  the  legislature  of  the  loyal  restored  State 
of  Virginia  (App.,  p.  ]31).  The  entire  amount  of  money  so  turned 
over  was  collected  by  taxation  by  the  restored  government  from  the 
people  and  properties  of  the  territory  which  afterwards  formed  West 
Virginia.  All  of  it  had  been  acquired  after  the  organization  of  the 
restored  government.  This  is  necessarily  true,  as  the  restored  govern- 
ment had  no  money  whatever  when  it  was  organized,  and  could  only 
raise  money  by  the  collection  of  taxes  within  the  territory  where  its 
authority  was  recognized. 

Tt  will  be  remembered  that  the  act  of  February  3,  1863  (App.,  p. 
L28  ),  transferred  to  the  new  state,  when  it  should  become  one  of  the 
United  States,  certain  described  properties  belonging  to  the  State 
of  Virginia  within  the  boundaries  of  the  proposed  State  of  West 
Virginia.  It  further  provided  that  if  the  new  state  was  formed, 
and  that  grant  took  effect,  the  new  state  should  account  for  the 
same  in  a  settlement  between  the  two  states. 

After  that  act  had  been  passed  and  become  law  the  legislature 
passed  the  act  of  February  4,  1863.  By  an  act  passed  on  May  14, 
1862  (App.,  p.  128),  there  was  appropriated  to  the  new  state  the  sum 
of  $100,000;  and  this  act  provided  in  part  as  follows: 

"All  of  the  appropriations  made  by  this  act  shall  be 
charged  to  the  State  of  West  Virginia  in  the  settlement 
between  the  States  of  Virginia  and  West  Virginia." 

The  act  of  February  4,  1863,  contained  the  following  provision: 

"That  the  act  passed  May  14,  1862,  making  an 
appropriation  of  $100,000  to  the  State  of  West  Vir- 
ginia be  and  the  same  is  hereby  repealed." 

We  thus  see  that  it  was  plainly  the  intention  of  the  legislature  of 
Virginia  not  to  charge  to  the  new  state  this  sum  of  $170,771.46. 
This  is  directly  shown  by  the  passage  of  the  act  of  February  4,  1863, 
after  the  act  of  February  3,  1863,  and  by  the  repeal  of  the  act  of 
May  14,  1862.  This  was  but  simple  justice  to  the  new  state.  All  this 
money  had  been  collected  on  the  property  and  from  the  citizens  of 
the  new  state.    It  was  specifically  provided  in  the  act  of  February  4, 
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1863,  that  all  moneys  which  had  been  collected  from  the  counties  of 
Virginia  outside  of  the  new  state,  should  be  included  in  a  settlement 
to  be  made  by  the  auditor  of  Virginia,  and  also  that  all  moneys  that 
up  to  the  same  time  had  been  expended  in  such  counties  should  be 
included  in  another  settlement,  and  the  surplus  expended,  after 
deducting  the  moneys  expended  in  such  counties  from  the  moneys 
collected  from  such  counties,  should  remain  the  property  of  the 
Commonwealth  of  Virginia.  This  plainly  shows  that  it  was  the 
intention  of  Virginia  to  separate  the  moneys  then  in  the  treasury 
according  to  the  fact  whether  its  sources  were  the  counties  of  the  new 
state  or  the  counties  of  the  old  state.  If  it  had  been  collected  from 
the  people  of  the  counties  of  the  new  state,  they  justly  said  that  the 
new  state  was  entitled  to  it.  The  converse  was  also  true.  The 
moneys  which  had  been  collected  from  the  counties  of  the  old  state 
should  be  retained  by  the  restored  government  of  Virginia.  It  was 
a  gift  indeed,  but  still  a  gift  which  in  justice  rightly  belonged  to  the 
state  to  which  it  was  given.  It  was  no  Indian  gift:  there  was  no 
expectation  of  any  return. 


PART  III. 


Causes  of  Separation  of  West  Virginia. 

Part  I.  i)t'  defendant's  brief  deals  with  questions  of  law  which  do  not 
go  to  the  merits  of  the  case,  and  Part  II.  deals  with  the  exceptions 
of  the  complainant  and  defendant  and  the  report  of  the  blaster.  This 
part  is  intended  to  deal  with  the  principles  of  law  applicable  to  the 
'acts  admitted  by  the  pleadings,  developed  before  the  Master,  and 
matters  of  common  history  and  knowledge  of  which  the  Court  takes 
judicial  notice.  Such  an  argument  must  inevitably  involve  some  repe- 
tition in  respect  of  questions  covered  by  Part  II.;  but  this  is  avoided 
as  far  as  possible. 

1.     Pule  of  Cojststkuction  to  be  Applied  in  This  Case. 

This  Court  said  in  Scott  v.  U nited  Shift's  (  12  Wallace  443),  which 
involves  the  construction  of  a  contract  between  the  Government  and  an 
individual  and  the  ascertainment  of  the  intent  of  the  parties : 

"In  cases  like  this  it  is  the  duty  of  the  Court  to 
assume  the  standpoint  occupied  by  the  parties  when 
the  contract  was  made — to  let  in  the  light  of  surround- 
ing circumstances — to  see  as  the  parties  saw.  and  to 
think  as  they  must  have  thought,  in  assenting  to  the 
stipulations  by  which  they  are  bound.  This  process  is 
always  effective.  \Vhen  the  terms  employed  are  doubt- 
ful or  obscure  there  is  no  surer  guide  to  their  intent- 
and  meaning." 

This  settled  doctrine,  so  admirably  stated  by  the  Court,  is  pecul- 
iarly applicable  to  this  ease,  both  in  the  construction  of  the  Wheel- 
ing Ordiance  of  August  20,  1861.  and  of  Section  8  of  Article  VIII. 
of  the  Constitution  of  West  Virginia,  which  was  adopted  by  the 
Convention  that  assembler  pursuant   to  the  provisions  of  the  Ordi- 
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nance  and  under  which  West  Virginia  with  the  consent  of  Virginia 
was  admitted  into  the  Union  as  a  State.  The  true  construction  of 
these  instruments  and  a  just  determination  of  the  case,  cannot  be 
reached  without  reference  to  the  relations  of  Northwestern  Virginia 
and  her  people  and  Eastern  Virginia  and  her  people,  territorily 
and  sentimentally,  and  to  the  circumstances  under  which  the  move- 
ment for  the  formation  of  the  new  State  was  inaugurated  and  carried 
to  consummation. 

2.     Physical  Characteristics  of  Eastern  Virginia  and  North- 
western Virginia. 

Some  elements  of  the  problem  are  not  susceptible  of  proof  by  the 
testimony  of  living  witnesses,  but  are  susceptible  of  accurate  ascer- 
tainment from  the  history  of  that  period.  This  Court  will  take 
judicial  notice  of  the  physical  fact  that  Northwestern  and  Western 
Virginia  within  the  boundaries  described  by  the  Ordinance  and  the 
Constitution  is  remote  from  tidewater,  and  separated  from  Eastern 
Virginia  by  the  Alleghany  Mountains ;  that  this  region  which  became 
the  State  of  West  Virginia  lies  mainly  on  the  western  slope  of  the 
Appalachian  Mountains  ami  is  bounded  on  the  North  by  Ohio,  Penn- 
sylvania and  Maryland,  on  the  east  by  Pennsylvania.  Maryland  and 
Virginia,  and  on  the  south  by  Virginia  and  Kentucky,  and  on  the  west 
by  Kentucky  and  ( )  1 1  i  <  i . 

"The  Alleghany  watershed  is  in  the  eastern  portion 
of  the  State,  all  except  eight  of  the  counties  lying  on 
the  western  slope  within  the  Ohio  Basin.  In  the 
higher  parts  of  the  State,  where  Pendleton,  Pocahontas 
and  Eandolph  Counties  join,  five  rivers  rise  which  (low 
across  the  State — two  finally  flowing  eastward  into 
the  Atlantic  and  three  westward  into  the  Ohio.  The 
Ohio  forms  the  western  boundary  and  is  navigable 
throughout  its  length.  The  eastern  part  of  the  State  is 
drained  by  the  Potomac  and  its  tributaries.  The  Cheat 
and  Monongahela  How  through  the  northern  counties  and 
the  latter  is  now  navigable  as  high  up  as  Fairmont,  in 
Marion  County.  The  Greenbrier  and  the  Elk  form  the 
watershed  to  the  southwest  and  join  the  Great  Kanawha. 
which    Hows    northwest     into    the    Ohio.      The    Great 
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Kanawha  is  navigable  for  90  miles  from  the  Ohio.  The 
Big  Sandy,  flowing  northwest,  forms  the  southern 
boundary  of  the  State.  The  river  system  of  the  State 
has  been  improved  somewhat  for  navigation. by  govern- 
ment engineers,  but  the  interim-  rivers  will  always  be 
more  valuable  for  their  water  power  than  for  facilities 
of  navigation"  (See  "Wesl  Virginia,"  the  "Americana," 
published  by  "Scientific  American"). 

3.  Court  May  Resort  to  Speeches  of  Chairman  of  Committee 

Reporting  a  Bill  and  of  Author  of  the  Bill. 

We  are  fully  mindful  of  the  rule  that  in  construing  an  Act  of 
Congress  the  court  does  not  consider  itself  at  liberty  to  recur  to  the 
views  of  individual  members  of  either  body  in  debate;  or  to  consider 
the  motive  which  influenced  them  for  or  against  the  passage  of  the 
measure.  The  rule  has  not  always  been  observed  here,  and  moreover, 
is  not  without  exceptions. 

What  is  said  by  the  Chairman  of  a  Committee  of  either  body  in 
reporting  a  measure  as  to  its  purpose  and  meaning,  has  been  resorted 
to  by  the  Court  in  aid  of  its  construction.  The  same  is  true  in 
respect  of  the  obervations  of  the  author  of  a  measure  in  exposition 
of  its  provisions.  And  here  we.  therefore,  feel  at  liberty  to  quote 
from  the  remarks  of  Senator  Wade.  Chairman  of  the  Committee  on 
Territories  of  the  Senate,  who  reported  the  Bill  for  the  admission  of 
West  Virginia  into  the  Union  (Congressional  Globe,  Part  4.  37th 
Congress.  -2d  Session,  p.  3038). 

4.  Speech  of  Senator  Wade  in  Support  of  Act  for  Admission 

of  West  Virginia. 

Senator  Wade  said  : 

"I  have  looked  at  the  condition  of  things  in  Western 
Virginia,  and  I  have  come  to  the  Conclusion  that  it  is 
impossible  for  the  people  of  Eastern  and  Western  Vir- 
ginia to  live  together  in  harmony  and  peace.  It  is  not  a 
new  controversy  among  these  people.  When  I  came 
to  investigate  it.  I  find  that  it  has  existed  for  a  long 
period  of  years,  much  of  it  probably  growing    out    of 
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the  entire  isolation  of  the  two  sections,  for  there  is 
really  no  communication  between  the  east  and  west. 
As  Governor  Pierpont  remarked  to  me,  'We  have  no 
communication  whatever,  except  it  be  furnishing  a  few 
members  of  the  Legislature,  and  a  few  inmates  of  their 
penitentiary.'  In  other  respects,  in  commercial  feeling, 
in  political  feeling,  in  association,  they  are  entirely  iso- 
lated. On  this  subject  of  slavery  they  feel  entirely 
different.  There  is  an  animosity  between  them  that  is 
more  intense,  I  believe,  from  what  I  gather  from  the 
best  men  of  that  section,  than  that  which  exists  between 
any  of  the  northern  and  southern  States.  Under  these 
circumstances  the  question  is,  shall  they  be  compelled 
to  be  joined  with  the  other  portions  of  the  State  where 
they  will  undoubtedly  be  put  under  the  ban  of  a  hostile 
legislation  for  years?  They  complain  that  they  have 
been  heretofore.  It  is  a  standing  complaint  with  them 
that  while  taxes  and  burdens  have  been  imposed  upon 
them  by  the  vast  majorities  of  the  eastern  section,  for 
internal  improvements  and  the  like,  they  have  been 
awarded  no  benefit  from  them  whatever,  and  this  has 
aggravated  the  difference  between  them." 

5.      Speech  of  Senatoe  Willey. 

Senator  Willey,  elected  to  the  "Restored"  Legislature  of  Virginia, 
and  the  author  of  the  Bill  to  admit  West  Virginia  as  a  State  (Cong. 
Globe,  Part  4,  37th  Cong.,  2nd  Session,  p.  3038 ) .  said  : 

"Sir,  it  is  with  pain  that  I  am  compelled  to  take  this 
stand,  but  I  am  justified  in  doing  it.  These  people  have 
looked  for  sixty  long  years  to  this  day.  Time  and  again 
have  the  sections  of  Virginia  been  upon  the  eve  of  an 
outbreak,  of  an  insurrection.  Criminations  and  recrim- 
inations have  sounded  in  our  legislative  halls  at  every 
session  of  the  Legislature  for  the  last  thirty  or  forty 
years.  Threats  of  violence  have  been  hurled  by  one 
section  at  the  other.  And  today,  when  the  loyal  people 
come  with  a  united  voice,  having  fulfilled  all  the  requi- 
sitions of  the  Constitution  and  all  the  forms  of  the 
law.  and  I  stand  here,  where  my  colleague  does  not 
stand  representing  the  voice  of  the  people  of  Virginia, 
who  ask  for  freedom,  who  ask  for  severance  from  the 
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eastern  section  of  the  State  to  whom  we  have  been  in 
bondage  in  a  great  degree  for  fifty  or  sixty  yearn.  he 
gets  up  here  on  the  very  eve,  as  I  have  reason  to  believe, 
of  the  passage  of  the  bill,  when  the  Senate  of  the 
United  States  is  about  to  bestow  upon  us  the  long 
prayed  for  boon,  and  he  interposes  an  objection,  to 
postpone  and  defer  our  long-cherished  hopes  and  desire-. 

"Now,  sir,  I  wish  to  make  another  remark  in  answer 
to  the  Senator  from  Illinois.  He  seems  to  have  fallen 
into  the  mistake,  common  to  almost  every  person,  that 
this  movement  was  conceived  in  a  desire  to  separate 
ourselves  from  the  disloyal  portion  of  the  State  of  Vir- 
ginia, that  it  grew  out  of  our  national  difficulties,  out  of 
the   secession   of   Virginia  from  the   Federal   compact. 

No,  sir;  no.  These  circumstances  may  have  precipi- 
tated action  upon  it ;  they  may  have  given  us  the  oppor- 
tunity to  effect  the  long-cherished  desire  of  our  section 
of  the  State ;  but  this  controversy  is  older  than  I  am ; 
I  have  heard  it  ever  since  I  can  remember  anything. 
It  grows  not  out  of  these  national  dissensions; 
grows  not  out  of  loyalty  or  disloyalty  to  the  govern- 
ment; it  grows  not  out  of  this  question  of  secession; 
but  it  grows  out  of  the  social,  geographical,  commercial, 
industrial  distinction  and  antagonisms  that  never  can 
be  reconciled  by  the  power  of  man.  The  Almighty, 
with  His  own  eternal  hand,  has  marked  the  boundary 
between  us.  We  live  upon  waters  that  flow  in  the  valley 
of  the  Mississippi;  our  eastern  brethren  live  upon 
waters  that  flow  into  the  Potomac  and  the  Chesapeake ; 
and  there  is  a  chain  of  impassable  mountain  barriers 
between  us  that  prevent  and  will  forever  prevent,  all 
connection,  all  social  relations,  all  interchange  of  traffic 
and  commodities  by  any  convenient  means  of  transpor- 
tation. Owing  to  these  facts,  we  ask  this  separation, 
and  we  place  it  upon  these  large  national  grounds ;  not 
upon  the  question  of  secession  and  disloyalty.  If  those 
were  the  only  questions  at  issue,  I  would  say  to  the 
western  people,  as  I  have  hitherto  said  to  them,  stand 
fast,  not  only  until  the  Union  is  restored,  but  until  all 
Virginia  again  is  made  loyal  to  the  national  flag,  and 
until  we  all  dwell  together  again  beneath  its  ample  folds 
in  peace  and  in  security.     But,  sir,  we  never  can  dwell 
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in  harmony,  not  because  now  we  are  separated  by  prin- 
ciples of  secession  and  anti-secession  or  loyalty  and  dis- 
loyalty, but  because  the  Almighty,  with  His  own  hand, 
has  placed  barriers  between  us  that  separate  our  trade 
and  our  intercourse,  because  our  social  relations  are 
different,  because  our  places  of  market  are  different, 
because  our  industrial  interests  are  different,  and 
because,  on  account  of  these  facts,  our  internal 
resources  have  never  been  developed,  and  never  can  be 
developed  while  we  are  connected  with  Eastern  Vir- 
ginia/' 

Again  he  said : 

"It  is  said,  'Whom  God  hath  joined  together,  let  no 
man  put  asunder.'  The  reverse  is  true,  whom  God  hath 
put  asunder,  let  no  man  attempt  to  put  together.  There 
is  no  identity  of  interests,  there  is  no  homogeneity 
between  the  people  of  the  valley  and  the  people  west  of 
the  Alleghany  Mountains.  And  we  are  today  fulfilling 
that  remarkable  prediction  of  Mr.  Webster,  that  when- 
ever there  was  an  attempt  to  withdraw  Virginia  from 
the  Union,  it  would  be  seen  that  the  inhabitants  living 
upon  the  waters  of  that  State  which  flow  into  the  Valley 
of  the  Mississippi  would  inevitably  go  with  the  people 
of  that  valley." 

This  was  said  in  opposing  the  amendment  reported  to  the  com- 
mittee which  added  140,000  people  and  several  counties  to  the  pro- 
posed State.  He  further  said  in  support  of  the  amendment  to  strike 
out  the  additional  counties  which  had  been  added  by  the  committee 
(p.  303<  )  : 

"By  so  doing  you  secure  a  new  State,  that  will  be 
perfectly  homogeneous  and  .identical  in  interests  with 
the  great  States  of  Ohio  and  Pennsylvania;  the  great 
breakwater  which  the  selfish  policy  of  the  eastern  gov- 
ernment of  Virginia  has  always  interposed  between 
those  connections  across  WTest  Virginia  will  be  swept 
away,  and  the  people  of  Ohio,  Pennsylvania,  and  We&i 
Virginia  will  be  one  people  in  interest,,  living  together 
harmoniously;  and  the  great  resources  of  that  section 
of  the  State  will  no  doubt  be  speedily  developed 
while  all  this  can  be  dune  without  detracting  one  iota 
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from  the  interest,  the  welfare,  the  rights,  or  the  priv- 
ileges of  the  eastern  section  of  the  State." 

6.     Speech  of  Daniel  Webster. 

Tlu'  historical  fad  musl  be  remembered,  also,  that  the  people  of 
West  Virginia  were  not  in  sympathy  with  the  institution  of  slavery 
and  were  opposed  to  secession.  Mr.  Webster  recognized  the  natural 
and  abiding  commercial  isolation  of  western  Virginia  from  eastern 
Virginia,  and  in  a  speech  which  he  made,  to  which  Senator  VVilley 
refers,  at  the  laying  of  the  corner  stone  of  the  addition  to  the  caj  dtol 
here  in  1851,  he  warned  the  people  of  Virginia  against  the  issue  of 
disunion  raised  by  Mr.  Calhoun.  After  appealing  to  the  people  of 
Virginia,  and  especially  to  the  men  of  "James  River  and  the  Bay" 
and  to  the  men  "beyond  the  Blue  Ridge,"  he  said : 

"And  ye  men  of  western  Virginia,  who  occupy  the 
great  slope  from  the  top  of  the  Alleghanys  to  Ohio  and 
Kentucky,  what  benefit  do  you  propose  to  yourselves 
by  disunion?  If  you  'secede/  what  do  you  'secede' 
from,  and  what  do  you  'accede'  to?  Do  you  look  for 
the  current  of  the  Ohio  to  change  and  to  bring  you  and 
your  commerce  to  the  tidewaters  of  eastern  rivers? 
What  man  in  his  senses  can  suppose  that  you  would 
remain  a  part  and  parcel  of  Virginia  a  month  after  Vir- 
ginia should  have  ceased  to  be  a  part  and  parcel  of  the 
United  States?" 

T.     Conditions  at  the  Time  of  Creation  of  West  Virginia. 

When  the  great  transactions  occurred  which  are  under  review,  the 
Confederate  States  of  America  had  been  formed.  The  Ordinances 
of  Secession  had  been  passed  by  South  Carolina.  Georgia,  Florida. 
Alabama.  Mississippi  and  Louisiana.  Virginia  had  passed  an  ordi- 
nance of  secession,  had  borrowed  $1,000,000,  had  called  for  10,000 
men  to  serve  for  twelve  months  and  had  arranged  with  the  Confed- 
erate goverment  for  admission  to  the  Confederacy,  and  in  the  mean- 
time that  her  troops  should,  under  that  government,  be  employed 
against  the  United  States.  Her  troops  had  seized  the  Norfolk  and 
Gosport  Navy  Yards,  the  arsenal  at  Herper\s  Ferry,  the  Customs 
Houses,  and  other  property  of  the  United  States  within  her  borders; 
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had  hauled  down  the  flag  of  the  United  States  and  hoisted  in  its  place 
another.  President  Buchanan  in  a  message  to  Congress  had  taken 
the  position  that  there  was  no  power  in  the  Federal  government 
under  the  constitution  to  coerce  a  state.  Fort  Sumpter  had  been  sur- 
rendered. 

President  Lincoln  had  called  for  75,000  troops  to  serve  three 
months.  The  battle  of  Bull  Run  had  been  fought  in  which  the  Fed- 
eral troops  were  disastrously  defeated.  The  "New  York  Tribune;' 
edited  by  Mr.  Greeley,  excerising  a  most  potent  influence  upon  public 
opinion,  advocated  a  peaceful  seperation  of  the  states  determined  to 
withdraw,  and  many  eminent  men  of  undoubted  love  for  the  Union 
in  both  parties  seemed  to  be  of  the  same  opinion.  There  was  grave 
doubt  throughout  the  country  as  to  the  ultimate  result.  The  people 
of  West  Virginia  could  not  be  blind  to  the  fact  that  if  the  fJonfeck-i 
eracy  should  be  established,  that  territory  would,  unless  action  were 
taken,  be  irrevocably  a  part  of  that  Confederacy. 

Isolated  froim  eastern  Virginia,  and  differing  in  sentiment  from 
her  people  in  respect  to  the  right  of  secession  and  the  institution  of 
slavery,  her  people  are  not  to  be  justly  chided  here  or  elsewhere  for 
embracing  that  opportunity  to  become  a  state  in  the  Union.  In  this 
situation,  is  to  be  found  the  genesis  of  West  Virginia;  and  in  the 
light  of  this  situation,  her  people  are  to  be  judged  and  her  compacts 
and  "constating"  instruments  are  to  be  construed. 

The  Rule  of  Public  Law  in  Regard  to  the  Apportionment  of  the 
Debt  of  a  State  After  Its  Division. 

1.     Tins  Court    Has    Never    Decided    that    witex  a  State  rs 
Divided  the  Debts  of  the  Original  State  Should  Be  Rat- 
ably Apportioned  between  It  and  the  New  State. 

It  has  been  assumed,  and  is  now  assumed  by  counsel  for  the  com- 
plainant, that  this  Court  has  so  decided.  They  cite  in  support  of  their 
contention  the  opinion  of  the  Court  delivered  by  Mr.  Justice  Field  in 
Hartman  v.  Greenhow,  102  U.  S.  672:  and  Antoni  v.  Greerihow,  L07 
U.  S.  769.  It  may  he  said  here  that  the  opinion  of  Mr  Justice  Field 
in  the  latter  case  was  a  dissenting  one.  The  question  was  not  in  any 
wise  involved  in  either  case.     The  Hartman  case  was  as  follows: 


Defendant's  Brief.,  Part  III.  2<>; 

By  ad  of  March  30th  1871,  known  as  the  "Funding  Act,"  by 
which  Virginia  made  an  adjustment  with  her  creditors  under  which 
she  funded  two-thirds  of  her  debt  and  issued  bonds  lor  the  same,  it 
was  provided  that  the  coupons  should  lie  made  payable  to  order  or 
bearer,  and  it  was  declared  that  the  coupons  should  he  payable  semi- 
annually, to  he  "receivable  at  and  after  maturity  dor  all  taxes,  debts, 
duties  and  demands  due  the  state."  and  that  this  should  he  so  expressed 
om  their  face.  1 1  a  it  man  a  resident  of  Richmond,  and  a  citizen  of 
Virginia,  on  the  5th  of  April,  1878,  was  indebted  to  the  state  for 
taxes  to  the  amount  of  $20. 53.  On  that  day  '  he  tendered  to  the 
treasurer  of  Richmond,  wdio  was  by  law.  charged  with  the  duty  of 
collecting  the  taxes  of  the  state  in  that  city,  certain  interest  coupons. 
which  were  overdue,  amounting  to  $34,  cut  from  bonds  of  the  state, 
(which  bonds  he  did  not  own),  issued  under  the  act  of  1871,  and 
$2.53  in  lawful  money  of  the  United  States  in  payment  of  the  taxes. 
The  treasurer  refused  to  accept  the  coupons  in  payment  of  the  taxes, 
without  first  deducting  therefrom  the  taxes  imposed  by  Virginia  on 
the  bonds  to  which  they  were  originally  attached,  and  of  which  the 
holder  of  the  coupons  was  not  the  owner.  Upon  this  refusal,  he 
applied  to  the  Supreme  Court  of  Appeals  of  Virginia  for  a  writ  of 
mandamus  to  the  treasurer  to  compel  him  to  receive  the  coupons, 
with  the  money  mentioned,  in  full  discharge  of  his  taxes,  without  any 
deduction  from  the  coupons  for  the  taxes  upon  the  bonds.  The 
Court  of  Appeals  of  Virginia  issued  a  rule  or  an  alternative  writ 
upon  the  treasure]',  he  answering  that  the  General  Assembly  tor  many 
years  had  exercised  the  right  to  tax  all  bonds,  choses  in  action,  and 
other  evidences  of  debt,  including  bonds  of  the  state;  that  the 
taxes  assessed  upon  the  latter  bonds  were  according  to  their  market 
value,  the  amount  being  fixed  at  50  cents  on  the  $100  of  such  value; 
that  the  law  required  the  taxes  to  be  collected  when  the  interest  on 
the  bonds  was  paid,  and  made  it  a  high  penal  offense  for  any  officer 
to  receive  coupons  in  payment  of  taxes  without  deducting  from  their 
face  value  the  tax  levy  upon  the  bonds  from  which  they  were 
taken,  etc. 

The  judges  of  the  Supreme  Court  of  Appeals  of  Virginia  were 
equally  divided  upon  the  question.    This  operated  as  a  denial  and  the 
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petition  was  denied.  The  court,  however,  certified  that  on  the  hearing 
of  the  case  there  was  drawn  in  question  the  validity  of  the  statute  oJ 
the  state  authorizing  the  tax  upon  the  bonds  and  requiring  its  deduc- 
tion from  the  coupons,  on  the  ground  of  its  repugnancy  to  the  pro- 
vision of  the  constitution  of  the  United  States,  prohibiting  any  leg- 
isolation  by  the  states  impairing  the  obligation  of  contracts;  and 
that  the  decision  was  in  favor  of  the  validity  of  the  state  statute  and 
against  the  right  claimed  by  the  petitioner  under  the  provision  o£ 
the  constitution  of  the  United  States. 

Thereupon  the  case  was  brought  to  this  Court  and  manifestly  it 
involved  only  the  question  of  the  right  of  plaintiff  in  error.  Hartman, 
to  pay  his  taxes  with  the  coupons  and  the  added  money.  This,  by  the 
terms  of  the  law,  provided  for  the  issue  of  the  bonds  and  coupons 
and  by  the  terms  of  the  coupons  themselves,  he  was  entitled  to  do. 
The  Court  based  its  judgement  sustaining  the  right  of  the  plaintiff 
in  error  to  pay  his  taxes  with  the  coupons  on  the  authority  of  Murray  v. 
Charleston,  96  U.  S.  432,  saying: 

"This  decision  would  lie  decisive  here,  but  the  present 
case  is  still  stronger  for  the  creditor.  The  Funding  Act 
made  the  bonds  issued  under  it  payable  to  order  or 
bearer,  and  made  the  coupons  payable  to  bearer.  They 
were  so  far  distinct  and  independent  contracts  that  they 
could  be  separated  from  each  other  and  transferred  to 
different  hands." 

.  So  it  is  held : 

"We  are  clear  that  this  act  of  Virginia  of  18  76 
(Sec.  117),  requiring  the  tax  on  her  bonds,  issued  under 
the  Funding  Act  of  March  30,  1871,  to  be  deducted 
from  the  coupons  originally  attached  to  them  when  ten- 
dered in  payment  of  taxes  or  other  dues  to  the  state. 
cannot  be  applied  to  coupons  separated  from  the  bonds, 
and  held  by  different  owners,  without  impairing  the 
contract  with  such  bond  holders,  contained  in  the  Fund- 
ing Act,  and  the  contract  with  the  bearer  of  the 
coupons." 

Mr.  Justice  Field  said,  however,  in  the  opinion: 

"During  the  war  a  portion  of  her  territory  was  sep- 
arated from  her,  and  by  its  people  a  new  state,  named 
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West  Virginia,  was  formed,  and  by  the  Congress  of  the 
United  States  was  admitted  into  the  Onion.  Nearly 
one-third  of  her  territory  and  people  were  thus  taken 
from  hor  jurisdiction.  But  as  the  whole  state  had 
created  the  indebtedness  for  which  the  bonds  were 
issued,  and  participated  in  the  benefit^  obtained  by  the 
moneys  raised,  it  was  but  just  that  a  portion  of  the 
indebtedness  should  be  assumed  by  that  part  which  was 
taken  from  her  and  made  a  new  state.  Writers  on  public 
law  speak  of  the  principle  as  well  established,  that 
where  a  state  is  divided  into  two  or  more  states,  in  the 
adjustment  of  liabilities  between  each  other,  the  debts  of 
the  parent  state  should  lie  ratably  apportioned  among 
them.  On  the  subject  Kent  says:  'If  a  state  should 
he  divided  in  respect  in  territory,  its  rights  and  obliga- 
tions are  nut  impaired;  and  if  they  have  not  been 
apportioned  by  special  agreement,  their  rights  are  to  be 
enjoyed  and  their  obligations  fulfilled  by  all  the  parts 
in  common.'  1  Com.  26.  And  Halleck,  speaking  of  a 
state  divided  into  two  or  more  distinct  and  independent 
sovereignties,  says:  'In  that  case,  the  ohligations 
which  have  accrued  to  the  whole  before  the  divisions 
are,  unless  they  have  been  the  subject  of  a  special  agree- 
ment, ratably  binding  upon  the  different  parts.  This 
principle  is  established  by  the  concurrent  opinions  of 
textwriters.  the  decisions  of  courts,  and  the  practice 
of  nations.'  International  Law,  chap.  3,  sec.  27." 
(Italics  ours.) 

In  Antoni  v.  Greenhoir.  in?  Ui.  S..  p.  770,  Mr.  Justice  Field,  in 
his  dissenting  opinion,  incorporated  very  much  the  same  observations, 
referring  to  the  authorities  cited  by  him  in  Hariman  v.  Greenhow, 
supra.  The  subject  was  not  involved  in  either  case.  If  Virginia  had 
never  been  divided,  under  tin-  same  legislation  and  upon  the  same 
state  of  facts,  the  question  before  the  Court  would  have  been  precisely 
the  same. 

We  are  constrained,  albeit  with  the  utmost  reverence  fur  the 
memory  of  Mr.  Justice  Field.  t<>  say  that,  in  both  opinions,  his 
observations  with  respect  to  the  liability  of  West  Virginia,  upon  the 
rules  of  international  law.  for  a  proportion  of  the  public  debt  of 
Virginia,  prior  to  January  1.  1861,  seem  entirely  obiter. 


210  Virginia  v.  West  Virginia. 

2.  The  True  Rule  of  Public  Law  in  Case  of  the  Division  of 
a  State.  General  Debts  are  Apportioned  on  the  Basis  of 
Taxable  Value.  Local  Debts  are  Assumed  by  the  State 
for  the  Exclusive  Benefit  of  Whose  Territory  They 
Were  Incurred.       The  Authorities. 

Publicists  seem  to  be  in  entire  accord  as  to  some  phases  of  debt  suc- 
cession between  states :  First,  that  when  one  state  and  its  provinces, 
if  it  have  any,  are  absorbed  by  another,  either  through  subjugation,  or 
through  voluntary  merger,  the  absorbing  state  is  liable  for  the  whole 
debt  of  the  extinguished  state.  Second,  that  when  a  state  is  broken  up 
into  seperate  states,  the  original  state  personality  having  become 
extinct,  the  separate  states  thus  formed  are  each  bound  for  a  propor- 
tional amount  of  the  debt  of  the  original  state.  Third,  where  a  state 
is  broken  up  into  fragments,  and  separate  portions  of  it  are  absorbed 
by  surrounding  states,  they  are  liable  for  the  debts  of  the  original 
state. 

(a)  Hall. 

Mr.  Hall,  who  has  been  frequently  quoted  by  this  Court,  and  who 
certainly  was  a  discriminating  and  learned  writer  upon  the  law  of 
nations,  says  at  page  78  : 

"When  a  new  state  splits  off  from  one  already  exist- 
ing, it  necessarily  steps  into  the  enjoyment  of  all  rights 
which  are  conferred  upon  it  by  international  law  in 
virtue  of  its  existence  as  an  international  person,  and 
it  becomes  subject  to  all  obligations  which  are  imposed 
upon  it  in  the  same  way.  N~o  question,  therefore,  pre- 
sents itself  with  respect  to  the  general  rights  and  duties 
of  a  new  state.  What,  however,  is  its  relation  to  the 
contract  obligations  of  the  state  from  which  it  has  been 
separated,  to  property  belonging  to  and  privileges 
enjoyed  by  the  latter,  and  to  property  belonging  in 
common,  before  the  occurrence  of  the  separation,  to  sub- 
jects of  the  original  state  in  virtue  of  thoir* status  as 
such,  when  some  of  them  after  the  separation  become 
subjects  of  the  new  state? 

"The  fact  of  the  personality  of  a  state  is  the  key 
to  the  answer.     With  rights  which  have  been  acquired 
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and  obligations  which  hare  been  contracted,  by  the  old 
stole  as  personal  rights  end  obligations  the  new  stale 
has  nothing  to  do.  The  old  slate  is  not  extinct;  it  is 
still  there  to  fulfill  its  contract  duties,  and  to  enjoy  its 
contract  rights.  The  new  state,  on  the  other  hand,  is  an 
entirely  fresh  being.  It  neither  is,  nor  does  it  repre- 
sent, the  person  with  whom  other  states  have  contracted ; 
they  may  have  no  reason  for  giving  it  the  advantages 
which  have  been  accorded  to  the  person  with  whom  the 
contract  was  made,  and  it  would  be  unjust  to  saddle  it 
with  liabilities  which  it  would  not  have  accepted  on  its 
own  account.  What  is  true  as  between  the  new  state  and 
foreign  powers,  is  true  also  as  between  it  and  the  old 
state.  From  the  moment  of  independence  all  trace  of 
joint  life  is  gone.  Apart  from  special  agreement  no 
survival  of  it  is  possible,  and  the  two  states  are  merely 
two  beings  possessing  no  other  claims  on  one  another 
than  those  which  are  conferred  by  the  bare  provisions 
of  international  law.  And  as  the  old  state  continues  its 
life  uninterruptedly,  it  possesses  everything  belonging 
to  it  as  a  person,  which  it  has  not  expressly  lost;  so 
that  property  enjoyed  by  it  as  a  personal  whole,  or  by 
its  subjects  in  virtue  of  their  being  members  of  that 
whole,  continues  to  belong  to  it.  On  the  other  hand, 
rights  possessed  in  respect  of  the  lost  territory,  includ- 
ing rights  under  treaties  relating  to  cessions  of  territory 
and  demarcations  of  boundary,  obligations  contracted 
with  reference  to  it  alone,  and  property  which  is  within 
it,  and  which  has  theretofore  a  local  character,  or  which, 
though  not  within  it,  belongs  to  state  institutions  local- 
ized there,  transfer  themselves  to  the  new  state  person. 
"Thus  treaties  of  alliance,  of  guarantee  or  commerce, 
are  not  binding  upon  a  new  state  formed  by  separa- 
tion, and  it  is  not  liable  for  the  general  debt  of  the 
parent  state.  *  *  *  *  It  is  saddled  with  local 
obligations  such  as  that  to  regulate  the  channel  of  a 
river  or  to  levy  no  more  than  certain  dues  along  its 
course,  and  local  debts,  whether  they  be  debts  contracted 
for  local  objects,  or  debts  secured  upon  local  revenues, 
are  binding  upon  it." 

On  page  80  of  his  work  on  International  Law  is  found  a  note  upon 
the  subject  of  this  particular  phase  of  law  which  is  peculiarly  instruc- 
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tive,  for  his  comments  upon  the  indefiniteness  with  which  (irotius 
and  other  authors  named  have  written  upon  it.  For  the  convenience 
of  the  Court,  it  is  herein  incorporated  : 

"The  subject  is  one  upon  which  writers  upon  inter- 
national law  are  generally  unsatisfactory.  They  are 
incomplete  and  they  tend  to  copy  one  another.  Grotius, 
for  example,  says  that  if  a  state  is  split  up,  "Anything 
which  may  have  been  held  in  common  by  the  parts 
separating  from  each  other  must  either  be  administered 
in  common  or  be  ratably  divided."  De  Juri  Belli  et 
Pacis,  lib.  II,  c.  IX.;  Section  10,  Kent  (Comm.  i.  25) 
does  little  more  than  paraphrase  this  in  laving  down 
that  Tf  a  state  should  be  divided  in  respect  of  terri- 
tory, its  rights  and  obligations  are  not  impaired  ;  and 
if  they  have  not  been  apportioned  by  special  agreement, 
those  rights  are  to  be  enjoyed  and  those  obligations 
fulfilled  by  all  the  parts  in  common.'  Phillimore  quotes 
Grotius  and  Kent  adds:  'If  a  nation  be  divided 
into  various  distinct  societies,  the  obligations  which  had 
accrued  to  the  whole  before  the  division  are,  unless 
they  have  been  the  subject  of  a  special  agreement, 
ratably  binding  upon  the  parts;  1  sec.  CXXXVII.'  " 

Mr.  Hall  adds  (and  it  is  certainly  justified)  : 

"It  is  difficult  to  be  sure  whether  these  writers 
only  contemplate  the  rare  case  of  a  state  so  splitting 
up,  that  the  original  state  person  is  represented  by 
no  one  of  the  factions  into  which  it  is  divided,  or 
whether  they  refer  also  to  the  more  common  case  of 
the  loss  of  such  portion  of  the  state  territory  and 
population  by  secession,  that  the  continuity  of  the  life 
of  the  state  is  not  broken.  If  the  former  is  their 
meaning,  their  doctrine  is  correct  so  far  as  property 
and  monetary  obligations  are  concerned;  if  not.  it 
would  be  ha  I'd  to  justify  their  language  even  to  this 
extent.  No  doubt  the  debt  of  a  state  from  which 
another  separates  itself  ought  generally  to  be  divided 
between  the  two  proportionately  to  their  respective 
resources  as  a  matter  of  justice  to  the  creditors,  because 
it  is  seldom  that  the  value  of  their  security  is  not 
affected  by  a  diminution  of  the  state  indebted  to  them. 
But  the  obligation  is  a  moral,  not  a  legal  one.     The  fact 
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remains  thai  the  general  debt  of  a  state  is  a  personal 
obligation.  The  case  also  of  the  creation  of  a  new  .stale 
out  of  a  par!  of  an  old  one  is  not  distinguishable,  so  far 
(is  l he  obligation  to  apportion  debts  is  concerned,  from 
that  of  the  cession  of  a  province  by  one  slate  to  another. 
(Italics  ours.)  When  the  latter  occurs  at  least  as 
the  result  of  conquest,  it  is  not  usual  to  take  over 
any  part  of  the  general  debt  of  the  state  ceding  territory. 
The  case  of  Belgium,  which  took  over  a  portion  of  The 
Netherlands  debt,  is  scarcely  in  point.  The  Treaty  of 
1839  (l)e  Martens'  Xouv.  Rec.  XVI,  782:),  by  which  the 
division  of  the  debt  was  effected,  was  part  of  a  general 
settlement  of  the  countries  in  question  made  at  the 
dictation  of  Europe  with  a  view  of  dealing  with  all  the 
interests  concerned  in  the  most  equitable  and  advan- 
tageous manner  and  not  with  the  bare  object  of 
enforcing  law.  The  true  rule  is  recognized  by  Halleck 
(i.  76),  who  distinguishes  the  case  of  a  state  which  is  so 
split  up  as  to  lose  its  identity  from  that  of  a  state  which 
suffers  dismemberment  without  losing  its  identity. 
'Such  a  change,'  he  says  'no  more  affects  its  rights 
and  duties  than  a  change  in  its  internal  organization 
or  in  the  person  of  its  rulers.  This  doctrine  applies  to 
debts  due  to  as  well  as  from  the  state  and  to  its  rights 
of  property  and  treaty  obligations  except  so  far  as  such 
obligations  may  have  particular  reference  to  the  revolted 
or  dismembered  territory  or  province.'  " 

In  the  brief  of  the  learned  counsel  who  formerly  appeared  as 
amicus  curiae,  hut  now  appears  for  the  bond-holding  creditors  of 
Virginia,  it  is  said  (page  20)  : 

"Among  the  writers  on  public  law  referred  to  by 
the  learned  justice  (whose  opinions  concurred  with  the 
view  expressed  by  him)  there  may  be  mentioned  the 
following,  citing  Puffendorf,  Phillimore,  Wheaton, 
Moore,  Wharton.  Oppenheim." 

(b)   Oppenheim. 
It  is  justly  conceded  that  Oppenheim  is  a  learned,  accurate  and  dis- 
criminating publicist,    lie  says  (sec.  84)  : 

"When,   in  consequence  of  war  or     otherwise,     one 
state  cedes  part  of  its  territory  to  another,  or  when  a 
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part  of  the  territory  of  a  state  breaks  off  and  becomes 
a  state  and  an  International  Person  of  its  own,  sac- 
cession  takes  place  with  regard  to  such  international 
rights  and  duties  of  the  predecessor  as  are  locally  con- 
nected with  a  part  of  the  territory  ceded  or  broken  off 
and  with  regard  to  the  fiscal  property  found  on  that  part 
of  the  territory.  It  would  only  be  just  if  the  successor 
had  to  take  over  a  corresponding  part  of  the  debt  of  its 
predecessor,  but  no  rule  of  international  law  concerning 
this  point  can  be  said  to  exist  although  many  treaties 
have  stipulated  a  devolution  of  a  part  of  the  debt  of  the 
predecessor  upon  its  successor.  Thus,  for  instance, 
Articles  9,  33  and  42,  of  the  Treaty  of  Berlin  of  1878 
stipulate  that  Bulgaria,  Montenegro  and  Servia  should 
take  over  a  part  of  the  Turkish  debt." 

He  adds  in  a  foot-note : 

"Many  writers,  however,  maintain  that  there  is  such 
a  rule  of  international  law.  (See  Huber,  Nos.  125- 
135  and  205,  where  various  treaties  are  enumerated.") 

(The  italics  are  ours.) 

(c)  Glenn. 

In  Glenn's  Work  on  International  Law  (Hornbook  Series),  page 
36,  under  the  head  "Effect  of  Change  of  Sovereignty — Upon  the 
Public  Bights  and  Obligations,"  it  is  said : 

"Three  classes  of  cases  arise:  (a)  When  a  new  and 
independent  state  is  formed  by  separation  from  an 
•  existing  state;  (b)  When  a  portion  of  the  state  is  lost 
by  cession;  (c)  When  a  state  is  wholly  absorbed. 

"In  the  first  case,  two  separate  and  distinct  inter- 
national persons  exist  instead  of  one  and  the  new  state 
has  nothing  to  do  with  the  personal  rights  and  obliga- 
tions of  the  parent  state,  which  still  possesses  its  iden- 
tity. So  also  the  parent  state  remains  in  sole  possession 
and  enjoyment  of  its  separate  property  and  the  rights 
connected  therewith.  Treaties  of  alliance  and  guarantee 
of  commerce  are  not  binding  upon  the  new  state,  nor  is 
it  liable  for  the  general  debt  of  the  parent  state.  The 
new  state  comes  into  possession  of  rights,  including 
those  under  treaties  and  obligations,  connected  with  the 
properly  within  if.     It  is  entitled  to  the  privileges  of 
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oavigating  rivers  thai  its  citizens  possess  by  virtue  of 
being  citizens  of  the  parent  state  and  is  bound  by  the 
obligations  connected  therewith,  such  as  regulations  in 
regard  to  the  dues.  etc.  It  becomes  liable  for  local  debts, 
Including  those  for  local  oh/ccls,  and  those  secured  by 
local  revenues."     (Italics  ours.) 

(d)    Hannis  Taylor. 

Mr.  Hannis  Taylor,  who  is  a  writer  of  great  research,  and  is  quoted 
in  the  brief  of  the  learned  counsel  for  the  bond-holding  creditors,  in 
his  work  on  International  Law.  Section  166,  says: 

"When  severed  territory  becomes  a  distinct  slate — 
local  rights  and  obligations. — A  narrower  and  more 
technical  rule  prevails  when  the  parent  state  is  deprived 
of  a  portion  of  its  territory  which  is  erected  Into  an 
entirely  distinct  political  community.  The  cogent  reas- 
oning in  such  a  case  is  that  as  a  man  who  loses  an  arm  or 
leg  in  battle  is  not  thereby  relieved  of  any  part  of  his 
obligations,  so  a  state  that  is  so  dismembered  as  to  surfer 
no  loss  of  identity  remains  hound  as  before  for  its  entire 
general  indebtedness.'  'Such  a  change,'  Halleck  says, 
•no  more  affects  its  rights  and  duties,  than  a  change  in 
its  internal  organization,  or  in  the  person  of  its  rulers.' 
This  doctrine  applies  to  debts  due  to  as  well  as  from  the 
state,  and  to  its  rights  of  property  and  treaty  obliga- 
tions, except  so  far  as  such  obligations  ami/  have  par- 
ticular reference  to  flic  revolted  or  dismembered  terri- 
tory or  province/'     (Italics  ours.) 

"In  other  words,  as  the  old  state  continues  its  cor- 
porate life  without  interruption,  it  retains  all  general 
state  property,  and  all  general  benefits  resulting  from 
treaties  with  full  liability  for  all  general  obligations 
with  which  the  new  creation  taken  from  its  side  may 
disavow  all  legal  connection.  The  new  state  on  its  . 
part  carries  with  it  only  local  obligations,  whether  con- 
tracted for  local  objects  or  secured  by  a  lien  on  local 
revenues,  and  such  local  duties  as  arise  out  of  agree- 
ments to  maintain  the  channel  of  a  river,  or  to  levy  no 
more  than  certain  tolls  along  its  course.  As  a  compen- 
sation for  such  burdens  the  new  state  is  entitled  to 
property  within  it  of  a  local  character,  or  to  such,  not 
within  it,  as  belongs  to     state     institutions     localized 
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there,  and  to  the  privileges  arising  from  treaties  speci- 
ally contracted  for  the  benefit  of  its  territory,"  etc. 

This  certainly  has  the  merit  of  clearness.  Summarizing,  he  says 
(Section  168)  : 

"After  a  careful  review  of  all  the  authorities  the 
general  statement  may  be  made  ( 1 )  that  no  matter 
whether  a  state  is  entirely  extinguished  by  a  division 
into  two  or  more  distinct  states,  or  ( 2 )  whether  it  losses 
its  identity  by  being  absorbed  into  another  state,  or  (3) 
Avhether  a  state  without  a  loss  of  its  identity  has  a  por- 
tion of  its  territory  taken  from  it  to  form  an  integral 
part  of  another  state,  or  (4)  whether  such  severed  part 
is  erected  into  an  entirely  new  and  independent  state, 
all  local  charges,  and  guaranteed  debts  to  which  certain 
domains  and  their  revenues  are  dedicated,  survive  as 
charges  upon  the  localities  to  which  they  relate,  with 
their  equities  unimpaired.  In  the  case  first  named,  the 
general  debt  of  the  state  should  certainly  be  ratably 
binding,  morally,  if  not  legally,  on  its  several  parts ;  in 
the  second  it  passes  as  a  whole  to  the  absorbing  state; 
in  the  third  the  acquiring  state  should  assume  a  rat- 
able proportion  of  it;  and  in  the  fourth,  every  principle, 
of  equity  and  good  conscience  requires  that  it  should 
be  provided  for  out  of  the  common  state  property  and 
the  residue  divided  in  proportion  to  the  revenues 
of  the  two  distinct  commonwealths.  In  the  notable 
case  of  West  Virginia  that  obligation,  though  formerly 
recognized,  has  never  been  discharged." 

He  seems  to  coincide,  so  far  as  the  moral  obligation  is  concerned* 
with  Hall,  Oppenheim  and  other  writers;  and  to  agree  with  them  also 
that  there  is  no  rule  of  International  Law  which  makes  it  a  legal 
obligation. 

(e)  Pradieb  Fodere. 

Pradier  Fodere,  in  "Traite  de  Droit  International  Public,"  Vol. 
1,  Paris,  L885,  Section  156,  states: 

"The  state  to  which   cession    is   made    is      hound      by 
local  debts  of  ceded  territory.'* 

Section   K>*  : 

"But  is  the  state  receiving  the     cession     bound     by 
a  pari  of  the  other  obligations  resulting  Prom  treaties 


Defendant's  Brief,  Part  III.  211 

made  with  the  ceding  state  and  not  attached  to  the  ceded 
territory,  merely  because  it  lias  had  the  henefit  of  the 
cession?  In  other  words,  are  obligations  and  rights 
which  are  neither  Local  nor  personal,  resulting  from 
treaties  made  with  a  state,  necessarily  transmitted, 
in  any  proportion,  to  the  state  to  which  a  cession  is 
made,  together  with  the  ceded  territory?  No;  the 
ceding  state  remains  bound  or  vested  with  the  rights, 
for,  it  alone  made  the  contract.  The  same  rule  holds, 
when,  instead  of  being  ceded,  a  province  becomes  an 
independent  State.  The  new  state  is  not  generally 
bound  by  non-local  obligations  of  the  state  from  which 
it  is  separated.  Such  at  least  is  the  principle;  hut  it 
can  he  modified  in  practice  by  a  treaty.  Thus  the 
Kingdom  of  Italy,  after  the  acquisition  of  Lombardy 
and  Venice,  only  took  the  place  of  Austria  in  respect 
of  the  local  obligations  and  rights  of  the  provinces 
acquired,  and  refused  to  take  upon  itself  a  proportion  of 
the  general  debt  (italics  ours)  of  the  Austrian  Empire. 
So  also  no  part  of  the  French  debt  was  imposed  upon 
the  province  of  Alsace-Lorraine  which  France  was  forced 
to  cede  to  Germany  in  1871;  but — and  this  is  an 
example  of  the  exceptions  which  treaties  can  make  from 
the  general  rule — the  Treaty  of  Berlin,  of  1878,  imposed 
part  of  the  public  Turkish  debt  upon  Bulgaria,  con- 
stituting a  diminished  principality  or  territory  under 
the  suzerainty  of  the  Sultan,  and  upon  Montenegro  and 
Servia;  whose  independence  was  recognized." 

(/)  Bluntschli. 

Bluntschli  says.  Section  ,59: 

"The  debts  of  the  state  ought  not  to  be  divided 
proportionately  to  the  population.  Mortgage  or  landed 
debts  will  be  adjudged  to  fall  to  the  state  which  obtains 
the  land  securing  the  debt.  Other  debts  will  be  appor- 
tioned proportionately  to  the  taxes  paid  by  the  divers 
portions  of  the  territory. 

'"".'.  The  security  of  other  public  debt*  rests  on  the 
taxable  fortune  of  the  members  of  the  state,  and  is 
measured  by  the  actual  product  of  the  tares  which, 
accordingly,  furnish  a   juster  basis  titan   the  nun/her  of 
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the  population.  Suppose  a  state  to  be  divided  in  two 
parts,  one  having  a  rich  urban  population,  and  the  other 
a  poor  rustic  population.  One  of  the  parts,  in  case  of  a 
division  proportional  to  the  number  of  the  inhabitants, 
would  be  overburdened  with  debt,  and  the  other  con- 
siderably relieved,  in  comparison  with  the  taxes  previ- 
ously paid,  all  to  the  great  prejudice  of  the  creditors." 

(g)  Boxfils. 

Manuel  de  Droit  International  Public,  by  Henry  Bonfils,  Professor 
of  the  Faculty  of  Law  of  Toulouse,  3d  edition,  1901 : 

Section  223.  "If  a  state  ceases  to  exist  by  being 
broken  up  and  divided  into  several  new  states,  each  of 
the  latter  ought  to  assume  a  portion  of  the  debts  which 
concerned  the  original  state  as  a  whole,  and  each  of 
them  ought  also  to  take  upon  itself  exclusively  the 
debts  contracted  for  the  exclusive  "benefit  of  its 
territory:' 

Section  224.  "The  new  state  formed  by  the  separa- 
tion of  a  province,  or  by  the  destruction  of  the  bond  of 
vassalage,  should  equitably  assume  a  part  of  the  public 
debt  of  the  state  of  which  it  was  a  fraction.  The 
reason  of  this  is  evident.  The  debts  contracted  by  a 
state,  in  the  general  interest,  have  benefitted  all  the 
provinces  in  globo,  and  the  creditors  had  as  a  guaranty 
the  Avealth  of  all  the  provinces  and  the  taxes  which 
that  wealth  could  hear." 

Section  225.  "Part  of  the  territory  of  a  state  is 
ceded,  annexed  to  another  state.  The  annexing  state 
should  assume  the  contributive  share  of  the  annexed 
territory  in  the  public  debt  of  the  ceding  state.  It  is 
just  that  the  state  taking  the  cession  should  assume  a 
part  of  the  debts  which,  for  divers  reasons,  directly  or 
indirectly  have  benefitted  the  territory  with  which  it  is 
enriching  itself. "' 

Section  226.  •"In  the  last  mentioned  cases,  how 
shall  the  contributive  share  of  the  new  state  or  of  the 
annexing  state  be  fixed?  The  authors  are  divided. 
Some  fix  upon  the  number  of  the  population;  others 
upon  the  extent  of  the  territory.  Bluntschli's  opinion 
is  better  and   juster.     He  determines  the  contributive 
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share  according  to  the  share  of  the  taxes  borne  by  the 
annexed  or  separated  province.  There  is.  indeed,  a 
necessary  correlation  between  the  public  debt  of  a  state 
and  the  taxes  imposed  upon  the  inhabitants.  The  latter 
constitute  a  guaranty  for  the  former. 

"The  personal  debts  of  the  annexed,  or  separated. 
provinces,  relating  to  local  interests,  naturally  ought 
to  continue  to  be  the  debts  of  these  provinces,  and 
should  be  paid  by  the  annexing  state,  or  by  the  newly 
founded  state." 

( h  )  Franz  v.  Liszt. 

Das  Volkerrecht  by  Dr.  Fran:  v.  Liszt,  Professor  of  the  University 
of  Berlin;  second  edition;  Berlin.  1902: 

Section  23,  p.  175:  The  author,  discussing  the  cession  by  a  state 
of  a  part  of  its  territory  to  another  state,  says  : 

"In  any  case,  succession  takes  place  as  regards  the 
so-called  hypothecated  debts  (dettes  hypothequees),  that 
is,  those  debts  which  were  incurred  in  the  exclusive 
interest  of  the  ceded  territory  (as  for  drainage  works), 
and  as  regards  mortgage  debts  (dettes  hypothecates), 
that  is,  those  debts  for  which  real  property  situated  in 
the  ceded  territory  was  pledged  as  security ." 

(i)    PlEDELIEVRE. 

Precis  de  Droit  International  Public,  by  E.  Piedelievre,  Professor 
of  the  Law  Faculty  at  Rennes ;  Paris.  1894: 

Section  154: 

"First  question :  should  the  annexing  state  take 
upon  itself  a  part  of  the  general  debt  of  the  dismem- 
bered state? 

"The  question  is.  in  theory,  at  least,  controverted. 
The  negative  solution  is  the  less  generally  accepted. 
Its  partisans  take  the  ground  that  the  dismembered 
state,  however  important  a  dimunition  of  territory  it 
suffers,  nevertheless  preserves  its  juridical  personality 
intact,  and  conclude  that  it  ought  not  to  cease  to  be 
bound  by  the  entirety  of  engagements,  no  more  than  an 
individual  could  take  advantage  of  the  loss  of  a  part  of 


220  Virginia  v.  West  Virginia. 

his  patrimony  so  as  to  escape  in  a  similar  proportion 
the  fulfillment  of  his  obligations. 

"The  contrary  opinion,  more  usually  announced, 
seems  to  us  better  founded.  It  involves  two  principal 
reasons.  The  first  is  that  the  debts  contracted  by  a 
state  with  a  view  to  the  general  utility  of  the  inhabit- 
ants, weigh  indivisibly  upon  all  parts  of  the  territory, 
and,  consequently,  if  one  part  of  the  territory  is 
detached,  the  part  of  the  debt  which  was  incumbent 
upon  it  ought  to  follow  it  into  the  hands  of  its  new 
master ;  the  second  reason  is  that  these  debts  have  served 
to  realize  improvements  from  which  the  annexed  terri- 
tory benefited  in  the  past,  and  from  which  it  may  benefit 
again  in  the  future ;  that  it  is,  therefore,  equitable  that 
the  state  to  which  the  cession  is  made,  as  it  is  to  have 
the  fruit  of  these  expenses,  should  assume  an  equiv- 
alent part  of  their  payment." 

"Accepting  the  principle  of  apportionment  of  the 
debt  between  the  two  states,  there  is  still  a  difficulty  to 
resolve :  how  shall  the  principle  be  ajjplied  ?  How 
are  we  to  determine  what  share  of  the  debt  of  the  dis- 
membered state  belongs  to  the  annexed  territory? 
Several  systems  have  been  proposed. 

"Some  authors  consider  solely  the  territorial  import- 
ance of  the  detached  provinces,  so  that  supposing 
the  debtor  state  to  have  lost  a  fourth  or  a  fifth  of  its 
total  possessions,  the  annexing  state  would  have  to 
assume  a  fourth  or  fifth  of  the  former  state's  public 
debt.  While  we  recognize  the  simplicity  of  this  sys- 
tem, we  think  it  should  be  rejected,  for  the  reason  that 
the  wealth  of  a  country  has  less  connection  with  its 
territorial  extent  than  with  the  activity  of  its  inhabit- 
ants and  the  direction  it  has  taken.  With  equal  extent 
of  territory,  an  industrial  region  is  evidently  wealthier 
than  a  purely  agricultural  region.  But  the  proposed 
solution  does  not  take  account  of  this  fact ;  it  wrongly 
supposes  the  wealth  of  a  state  to  be  mathematically 
apportioned  among  its  provinces,  in  proportion  to  their 
territorial  extent.  In  practice,  the  result  would  be  to 
give  one  of  the  states  concerned  an  advantage  at  the 
expense  of  the  other. 

"A   seeond  system  has  been  proposed   which   is  sub- 
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ject  to  nearly  the  same  criticism:  this  is  the  system  of 
dividing  the  public  debt  between  the  two  slates  in  pro- 
portion to  the  number  of  the  population  of  the  annexed 
provinces.  To  the  foregoing  observations  we  may  here 
add  that  annexation  generally  has  the  effect  of  creating 
a  current  of  emigration,  the  importance  of  which  it  is 
difficult  to  foresee,  and  for  this  reason,  the  govern- 
ments concerned  would  have  great  difficulty  in  finding 
the  basis  for  an  equitable  apportionment. 

•'A  third  doctrine  remains,  which  seems  to  us  the 
best.  It  is  that  the  debts  should  be  apportioned  in 
proportion  to  the  figure  which  represents,  in  the  whole 
amount  of  taxes  collected  by  the  dismembered  state, 
the  taxes  paid  by  the  ceded  territory.  In  fact,  the 
value  of  the  different  provinces  of  a  state  can  only  be 
measured  exactly  by  the  actual  amount  of  the  taxes 
paid  by  each  of  them.  Besides,  this  system  is  easily 
applied  and  fully  protects  the  rights  of  the  creditors. 
The  annexing  state  cannot  complain,  since  before  con- 
senting to  the  cession  it  must  have  ascertained  what 
were  the  rights  and  obligations  of  the  annexed  prov- 
inces with  regard  to  the  dismembered  state,  and  the 
financial  law  which  fixed  the  amount  of  taxes  they  were 
to  pay  sufficiently  informed  in  respect  to  the  debts 
with  which  it  would  be  burdened  in  consequence  of  the 
annexation :  on  the  other  hand,  there  is  no  danger  of 
the  dismembered  state's  raising  any  objection  in  regard 
to  the  contributive  share  of  the  territory  lost  by  it ; 
for  it  fixed  this  share  itself  on  the  basis  of  the  actual 
resources  of  the  territory  taxed. 

Section  156 : 

••Whatever  may  be  the  solution  adopted  with  refer- 
ence to  the  question  whether  the  annexing  state,  by 
reason  of  the  annexation,  ought  to  contribute  to  the 
payment  of  the  public  debts  of  the  dismembered  state, 
there  are  two  categories  of  debts  about  which  there  can 
be  no  doubt : 

"The  first  includes  the  special  debts  belonging  to 
the  annexed  territory,  that  is  to  say.  the  debts  which 
were  contracted  for  their  exclusive  benefit,  and  which, 
like  our  department  or  communal  debts,  are  not 
chargeable  to  the  state.  Diplomatic  language  calls  them 
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defies  hypothequees,  because  of  their  particular  destina- 
tion. These  debts  the  annexing  state  ought  certainly 
to  assume,  or  at  least  to  cause  them  to  be  borne  by  the 
provinces  which  they  specially  affect.  In  any  case,  the 
ceding  state  no  longer  has  to  pay  them.  Thus  by  the 
treaties  of  Campo  Formio  of  Oct.  17,  1797  (Arts.  1  & 
10),  and  of  Luneville  of  Feb.  9,  1801  (Art.  8,  France 
assumed  the  debts  hypothecated  on  the  soil  of  the  ceded 
countries  which  were  acquired  or  exchanged. 

"The  second  category  includes  the  mortgage  debts 
(dettes  hypothecates)  :  these  naturally  are  charged  to 
the  state  which  becomes  the  proprietor  of  the  real 
property  securing  their  payment/' 

(/')  Rivier. 

Principes  du  Droit  des  Gens,  by  Alphonse  Rivier,  Professor  at  the 
University  of  Brussels.    Paris,  1826 ;  Volume  1,  p  213  (Art.  40,  V)  : 

"It  is  a  general  principle  that  ceded  territory  passes 
to  the  acquiring  state  just  as  it  is,  particularly  carrying 
with  it  the  obligations  with  which  it  is  charged.  'Res 
transit  cum  suo  onere.' 

"This  principle,  in  the  first  place  applies  to  obliga- 
tions of  a  private  nature,  to  the  debts  which  specially 
belong  to  the  ceded  territory;  the  territory  is  trans- 
ferred with  its  debts  which  remain  special  to  it  under- 
the  new  sovereign  as  they  were  special  to  it  under  the 
old  sovereign. 

"This  principle  should  also  be  applied  to  the  debts 
of  the  dismembered  state  which  were  contracted  for  the 
benefit  of  the  ceded  territory  and  for  the  security  of 
which  that  state  gave  pledges  as  mortgages  in  this 
territory;  lastly,  the  principle  applied  to  the  proportion 
of  the  national  debt  of  the  dismembered  state  which 
ought  to  be  taken  over  by  the  ceded  territory. 

"The  authors  disagree  in  regard  to  the  disposition 
of  the  national  debt  in  case  of  dismemberment  of  a 
part  of  the  territory.  According  to  some  authors,  the 
dismembered  state  continues  to  bear  the  whole  burden. 
According  to  others,  the  debt  is  divided  between  the 
dismembered  state  and  the  annexing  state,  and  this 
equitable  system  was  put  into  practice  in  1860  between 
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Prance  and  Sardinia,  in  L866  between  Austria,  Prussia 
and  Denmark,  between  the  Holy  See  and  Italy,  in  1878 
between  Turkey  and  the  new  states,  Bulgaria  and 
Montenegro.  M.  Appleton.  and  also  M.  Cabonat 
accept  the  principle  of  division,  but  between  the  dis- 
membered  state  and  the  ceiled  territory  "we  favor  the 
division  of  the  debt  between  the  dismembered  state 
and  the  fragment  detached  therefrom.'  The  proportion 
of  the  debt  to  be  borne  by  the  latter  should  be  deter- 
mined in  accordance  with  the  relative  wealth  of  the 
detached  portion  and  of  the  remainder  of  the  dismem- 
bered state,  and  this  wealth  is  disclosed  by  the  taxes." 

(/,-)   FlORE. 

II  Diritlo  Internationale  Codificato  (International  law  codified), 
by  Pasquale  Fiore,  Professor  of  International  Law  at  the  University 
of  Naples : 

Section  132  : 

"In  the  absence  of  express  agreement  they"'  (the 
debts  of  the  ceding  state)  "should  be  divided  equitably 
upon  the  basis  of  the  economic  importance  of  the  ceded 
territory,  taking  into  account  the  proportional  amount 
of  the  taxes  borne  by  it." 

Nouveau  Droit  International  by  Pasquale  Fiore,  Professor  at  the 
University  of  Naples;  Paris.  1885. 

Section  3(>0: 

''When  only  a  part  of  the  territory  is  ceded  the 
public  debt  ought  to  be  equitably  apportioned.  On 
this  subject  we  consider  the  principle  laid  down  by 
Bluntschli  to  be  correct,  that  the  apportionment  should 
not  be  made  proportionally  to  population.  In  the  case 
of  mortgage  or  landed  debts  (foncieres),  the  state  which 
receives  the  real  property  securing  these  debts,  ought 
to  assume  their  burden.  Ordinary  debts  should  be 
apportioned  proportionally  to  the  taxes  paid  by  the 
respective  parts  of  the  territory."" 
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( / )   Pradier  Fodere. 

P.  Pradier  Fodere,  Traite  de  Droit  International  Public;  volume 
1 ;  Paris,  1885. 

Section  156 :     The  author  states  that  the  state  to  which  cession  is 
made  is  bound  by  local  debts  of  ceded  territory. 

Section  157 : 

"But  is  the  state  receiving  the  cession  bound  by 
part  of  the  other  obligation  resulting  from  treaties 
made  with  the  ceding  states  and  not  attached  to  the 
ceded  territory,  merely  because  it  has  had  the  benefit  of 
the  cession?  In  other  words,  are  obligations  and 
rights,  which  are  neither  local  nor  personal,  resulting 
from  treaties  made  with  a  state,  necessarily  transmitted, 
in  any  proportion,  to  the  state  to  which  a  cession  is 
made,  together  with  the  ceded  territory?  No.  The 
ceding  state  alone  remains  bound  or  vested  with  rights, 
for  it  alone  made  the  contract.  The  same  rule  holds 
when,  instead  of  being  ceded,  a  province  becomes  an 
independent  state.  The  new  state  generally  is  not 
bound  by  non-local  obligations  of  the  state  from  which 
it  has  separated.  Such  at  least  is  the  principle,  but  it 
can  be  modified  in  practice  by  treaty.  Thus,  the  King- 
dom of  Italy,  after  the  acquisition  of  Lombardy  and 
Venice  only  took  the  place  of  Austria  in  regard  to  the 
local  obligations  and  rights  of  the  provinces  acquired, 
and  refused  to  take  upon  itself  the  payment  of  a  portion 
of  the  general  debt  of  the  Austrian  Empire.''  (Italics 
not  the  author's.)  "So  also  no  part  of  the  French 
debt  was  imposed  on  the  province  of  Alsace-Lorraine, 
which  France  was  forced  to  cede  to  Germany  in  1871. 
But — and  this  is  an  example  of  the  exceptions  which 
treaties  can  make  from  the  general  rule— the  treaty  of 
Berlin  of  1878  imposed  part  of  the  public  Turkish  debt 
upon  Bulgaria  constituted  an  autonomous  principality 
tributary  under  the  suzerainty  of  the  Sultan  (Arts.  1 
&  9),  and  upon  Montenegro  and  Servia,  whose  inde- 
pendence was  recognized   (Arts.  26,  •'!■"».  34   &    I'.')." 
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(  m  )    EEUBER. 

Mas    Huber,  in   his  work  on  Staaten  succession    (1898)   says   (p. 


90  §  34; 


'"Without  reference  to  those  numerous  cases  in 
which  a  sum  is  fixed  on  account  of  the  confusion  of  the 
financial  conditions  and  when,  therefore,  it  is  difficult  to 
ascertain  the  separate  proportions,  we  are  confronted 
in  the  practice  of  international  law  with  four  different 
methods  of  the  assumption  of  the  debt: 

"1.  Territorial  division  (i.  e..  Geographical). 

"2.  Division  in  proportion  to  population. 

"3.  Division  in  proportion  to  the  tax  return  of  the- 
original  domain. 

"4.  Division  in  accordance  with  the  nationality  of 
the  creditors. 

"In  cases  of  doubt  the  most  frequent  and  also  the 
most  equitable  calculation  of  the  sum  to  be  assumed  is 
the  division  in  proportion  to  the  tax  return  which  the 
seceding  country  bears  to  the  whole  of  the  country.'7' 

(A  reference  (paragraph  226)  shows  that  in  the 
treaty  between  Prussia  and  Saxony,  May  18,  1815,  this 
was  the  basis  of  the  division  and  in  accordance  with  the 
agreement  entered  into  August  28,  1819,  between 
Prussia  and  Saxony,  which  provided  for  all  of  the  details 
of  the  succession  the  tax  conditions  were  used  as 
a  measure.) 

"As  in  the  countries  of  this  day  taxes  are  divided 
equally  throughout  the  entire  territory,  the  tax  return 
of  a  particular  portion  of  the  country  is  a  fairly  accurate 
measure  of  its  financial  value  to  the  state.  Of  course, 
the  grantor  always  suffers  a  loss  in  favor  of  the  grantee 
in  so  far  as  he  loses  the  tax  returns  of  the  seceding 
country,  but  up  to  this  time  this  has  in  no  way  been 
taken  into  consideration  on  account  of  the  difficulty  of 
the  calculation. 

"In  confederations  such  as  Switzerland  this  measure 
would,  however,  seem  to  be  the  only  right  way  since 
the  budgets  of  this  country  are  based  chiefly  upon  their 
duty  returns.  In  such  case  only  a  division  in  accord- 
ance with  the  population  would  in  case  of  necessity  be 
permissible  since  the  consumption  of  each     individual 
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country  cannot  accurately  be  known,  while  at  the  same 
time  it  may  be  assumed  that  the  imports  will  be  in  pro- 
portion to  the  population,  and  that  the  more  densely 
populated  districts  are  as  a  rule  the  wealthiest. 

(Page  92)  ;  "The  division  'pro  regionis  has  no 
reasonable  basis  since  a  mere  extent  of  territory  bears 
no  direct  relation  to  the  fiscal  value  of  the  country  or 
with  the  political  power  of  its  government."' 

Section  136  (page  96).     Special  Debts. 

Debts  which  arise  out  of  a  particular  domain  or 
which  have  been  incurred  in  the  interest  of  a  particular 
domain. 

"By  reason  of  their  legal  nature  these  debts  should 
also  be  considered  together  with  those  dealt  with  in  the 
foregoing  abstract  (i.  e.,  debts  borne  by  the  entire  state 
or  country).  The  debtor  is  the  entire  country.  The 
liquidation  will  arise  out  of  the  debts  of  the  entire 
country.  Only  the  purpose  is  a  different  one.  Such 
debts  arise  either  in  the  interest  of  a  particular  portion 
of  a  country  or  they  may  be  assumed  by  the  main  gov-  . 
ernment  as  an  already  existing  debt  of  a  particular  por- 
tion of  it,  in  which  latter  event,  of  course,  this  would 
relieve  such  smaller  or  particular  portion.  In  this 
respect  these  are  the  debts  of  the  main  government  in 
the  interest  of  a  particular  portion  of  it. 

"According  to  the  European  practice  these  debts 
are  always  assumed  by  the  seceding  state;  that  is  the 
seceding  state  has  the  obligation  to  assume  them."' 

Section  272 : 

"Certainly  the  territorial  principle  applies  to  debts 
which  have  reference  to  particular  portions  of  the  coun- 
try. Regarding  these,  the  owner  of  the  particular  por- 
tion interested  incurs  the  indebtedness.  We  have  des- 
ignated these  debts  as  'special  capital'  and  they  should 
always  follow  the  fate  of  their  territorial  foundation.'' 

(n)   Appleton. 

Henri  Appleton  makes  the  following  statement  in  his  book  entitled: 
"Des  Effets  des  Annexions  de  Territoires  Sur  Des  Dettes  de  L'Etat 
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Demembre  on  Annexe."  etc,  Paris  1895,  Chapter   IV..  Section  II., 

Section  65  : 

"As  soon  as  the  principle  is  admitted  that  the  debt  of  a  dismem- 
bered country  should  be  divided  between  it  and  the  state  which  takes 
one  or  more  of  its  provinces,  a  new  question  arises.  In  what  propor- 
tion shall  the  division  be  made?  Very  evidently  the  more  important 
the  annexation,  the  greater  will  be  the  contributory  part  to  be  charged 
to  the  annexing  state.  If  a  tenth  of  the  dismembered  country  is  taken, 
the  annexing  state  will  pay  a  tenth  of  its  debt.  If  a  fourth  it  taken, 
it  will  assume  a  fourth  of  the  debt. 

"But  we  must  he  precise.  When  a  fourth,  a  tenth  of  the  dismem- 
bered country  is  mentioned,  is  the  reference  to  the  extent  of  its 
territory,  to  the  number  of  its  population,  or  to  it<  wealth? 

"What  criterion  shall  we  take,  what  hasis  must  lie  adopted  for  such 
an  apportionment? 

"On  this  point  opinions  have  not  always  been  in  harmony.  The 
practice  has  varied,  and  the  authors  themselves  have  not  always 
agreed.  We  do  not  speak,  to  he  sure,  of  authors  like  Hall.  Dudley 
Field,  etc..  who  leave  the  entire  burden  of  its  debts  upon  the  dismem- 
bered state.  For  then  the  question  cannot  arise,  and  none  of  them 
treats  it,  because  they  reject  the  principle  itself  of  apportionment. 
The  problem  exists  only  if  one  admits  apportionment  of  debt  in 
principle,  whether  from  the  point  of  view  of  payment,  as  we  have 
treated  the  matter,  or  from  the  double  point  of  view  of  collection  and 
payment,  as  is  generally  done. 

"Three  systems  of  apportionment :  on  the  hasis  of  extent  of  terri- 
tory, on  the  basis  of  population  and  on  the  hasis  of  wealth,  have  been 
recommended  and  applied.  In  1866  Italy  took  upon  herself  the  papal 
debt- in  proportion  to  the  population  of  the  provinces  of  Roumania 
which  she  had  conquered. 

The  treaty  of  Berlin  left  the  question  in  doubt.  Bulgaria, 
Montenegro  and  Servia,  which  took  important  territories  from  Turkey. 
were  required  in  consequence  of  this  to  assume  a  part  of  the  Turkish 
debt  'calculated  upon  an  equitable  basis.' 

Section  66.  "But  at  the  present  time  one  may  say  that  the  two 
first  systems  have  had  their  day.     The  third  system  receives  support 
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frdm  the  unanimous  opinion  of  the  publicists  and  in  practice.  It 
seems  to  be  the  most  just,  ami,  in  truth,  the  only  really  equitable 
system.  Indeed,  the  extent  of  territory  acquired  by  the  annexing 
state  cannot  be  taken  as  a  criterion ;  if  the  conquered  territory  is  that 
of  a  great  city,  the  conquest  is  infinitely  more  valuable,  than  if  it  con- 
sisted of  mountains  or  desert  regions.  The  city  has  infinitely  greater 
resources  and  furnishes  more  taxes,  which  enables  the  conquerer  to 
assume  a  heavier  part  of  the  debt.  As  M.  C'abouat  says  very  well : 
'With  equal  area,  an  industrial  region  is  superior  to  a  purely  agricul- 
tural region,  and  even  between  territories  of  equal  extent,  devoted 
either  to  agriculture  or  to  industry,  it  would  be  rash  to  affirm  a  con- 
stant equilibrium.  Now,  the  system  we  are  combating,  completely 
ignores  these  facts;  it  reasons  as  if  the  wealth  of  a  state  could  be 
mathematically  divided  among  each  01  its  provinces  in  proportion  to 
their  respective  extents.  Such  a  system  could  not  be  followed  except 
upon  the  altogether  chimerical  hypothesis  of  dealing  with  the  debt 
of  an  exclusively  agricultural  or  manufacturing  state  whose  various 
parts  should  have  attained  an  equal  degree  of  development.  In 
practice  the  clearest  result  of  such  a  system  would  be  to  procure  for 
one  of  the  interested  states  a  reduction  of  the  obligations  incumbent 
upon  it,  and,  consequently  a  gain,  wholly  at  the  expense  of  the  other 
state.' 

"An  apportionment  of  the  debt  according  to  the  number  of  the 
population  inhabiting  the  annexed  provinces  would  be  subject  to  the 
same  criticism.  The  new  population  acquired  by  the  annexing  state 
may  be  poor  and  capable  of  paying  only  small  taxes;  it  may  be,  on  the 
contrary,  rich  and  prosperous.  It  would  be  unjust,  in  the  two  ei 
to  charge  the  annexing  state  with  the  same  part  of  the  debt.  On  the 
other  hand,  annexation  always  starts  a  current  of  emigration  more 
or  less  strong.  The  'population  which  the  annexing  state  gain-  by 
annexation  is  always  more  or  less  inferior  in  number  to  that  of  the 
province  at  the  moment  of  the  annexation.  This  diminution,  this 
decrease,  cannot  be  foreseen,  with  any  precision,  at  the  moment  of 
the  treaty,  and  the  apportionment  which  the  negotiators  might  wis!  I  i 
make  would  lack  a  solid  basis/5 
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§  67.  "The  conclusion  drawn  by  the  authors  from  these  observa- 
tions is  that  a  single  criterion  i-  admissible:  that  of  wealth.  Wealth 
will  he  disclosed  by  the  amount  of  taxes  paid  up  to  the  annexation! 
by  the  two  portions  of  the  dismembered  state;  the  annexed  portion 
and  the  portion  which  keeps  its  independence.  To  eliminate  as  much 
as  possible  causes  of  error,  the  taxes  taken  are  not  those  paid  during 
the  year  preceding  the  annexation,  but  an  average  calculated  over  a 
space  of  several  years.  If  the  ceded  province  supplied  a  tenth,  a 
fourth  of  the  taxes  levied  by  the  ceding  state,  that  state  will  be  dis- 
charged of  a  tenth,  a  fourth  of  it-  debt.  We  are  hound,  like  every- 
body else,  to  approve  of  this  criterion.  It  is  plain  justice  to  take  as  a 
basis  of  apportionment,  wealth  as  disclosed  by  taxation." 

j 
?.     Application  of  Ixterxatioxal  Law  Doctrine  ix  this  Case. 

Quotations  from  publicists  have  been  indulged  with  much  liberality 
in  the  hope  that  they  may  be  found  convenient  to  the  members  of  the 
Court,  also  for  the  purpose  of  showing  the  unanimity  with  which  they 
recognize  the  distinction,  in  respect  of  debt  succession  among  nations, 
between  a  general  or  national  debt  and  a  special  or  local  debt,  and  the 
consequences  resulting  from  the  distinction:  and  for  the  further 
reason  that  they  supply  the  international  law  standard  for  debt 
apportionment,  which  counsel  have  assumed  to  be  either  area,  popula- 
tion or  taxable  values,  and  that  they  agree  that  the  latter  is  the  just 
and  adopted  standard. 

Even  if  the  Court  should  be  of  opinion  that  the  rule  of  interna- 
tional law  does  not  govern  the  present  case,  yet  if  the  the  Court,  apart 
from  the  method  prescribed  by  the  ordinance  and  notwithstanding 
the  provision  in  the  Constitution  of  West  Virginia  referring  the  mat- 
ter for  ascertainment  to  the  legislature  of  that  state,  should  under- 
take to  determine  the  equitable  proportion  of  the  old  Virginia  debt 
which  West  Virginia  should  assume,  then  we  submit  that  the  Court 
cannot  fail  to  give  great  weight  to  the  authorities  on  international  law 
which  we  have  cited.  The  rules  of  international  law  are  based  entirely 
upon  consideration  of  equity  and  fairness.  They  have  no  force  nor 
sanction  except  from  the  consent  of  nations  by  reason  of  their  evident 
justice.     This   Court,   therefore,  in  determining  what  would  be   an 
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equitable  aportionment  of  the  Virginia  debt,  would  undoubtedly 
desire  to  take  into  most  careful  consideration  the  unanimous  opinion 
of  the  modern  international  law  authorities  that,  in  apportioning  the 
debt  of  a  state  after  its  division,  equity  requires  a  distinction  to  be 
made  between  the  portion  of  the  debt  which  is  local  or  special  in  its 
character  and  that  which  is  general,  so  that  the  parent  state  and  the 
new  state  are  bound  respectively  to  assume  the  whole  of  the  local  debt 
relating  to  their  respective  territories,  leaving  only  the  general  debt 
to  be  apportioned  on  the  basis  of  taxable  value. 

4.     Becognition  of  Distinction  Between  General    and    Local 
Debts  in  Division  of  Territory  of  Dakota. 

The  authority  for  the  rule  of  international  law  in  the  present  case 
is  peculiarly  confirmed  and  strengthened  by  the  fact  that  it  was 
adopted  and  applied  in  the  only  case  in  our  history  which  is  directly 
anologous  to  the  present  case.  We  refer  to  the  division  of  the  terri- 
tory of  Dakota  into  the  two  states  of  North  Dakota  and  South  Dakota. 
The  territory  of  Dakota  had  a  bonded  indebtedness  incurred  for  the 
purpose  of  erecting  certain  public  buildings  and  institutions.  It  also 
had  incurred  certain  other  liabilities  of  a  general  character. 

The  Sixth  Section  of  the  Act  of  Congress,  providing  for  the  division 
of  Dakota  into  two  states  (25  IT.  S.  Stat,  at  Large,  p.  676)  required 
the  constitutional  conventions  of  North  Dakota  and  South  Dakota  to 
apj)oint  a  joint  commission,  whose  duty  should  be  to  agree  upon  an 
equitable  division  of  all  property  belonging  to  the  territory  of  Dakota 
and  to  adjust  and  agree  upon  the  amounts  of  the  debts  and  liabilities 
of  the  territory  which  should  be  assumed  and  paid  by  each  of  the 
proposed  states  of  North  Dakota  and  South  Dakota.  The  Act  of 
Congress  further  required  the  agreement  respecting  the  territorial 
debts  and  liabilities  to  be  incorporated  in  the  respective  constitu- 
tions of  the  new  states,  and  required  each  of  them  to  obligate  itself 
to  pay  its  proportion  of  such  debts  and  liabilities,  the  same  as  if  they 
had  been  created  by  such  states  respectively. 

A  joint  commission  was  duly  appointed  and  made  an  agreement 
for  the  two  new  states  respecting  the  territorial  debts  and  liabilities, 
which  agreement,  in  accordance  with  the  enabling  Act  of  Congress, 
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was  incorporated  in  the  constitutions  of  Xorth  Dakota  and  South 
Dakota.  The  provisions  concerning  the  apportionment  of  the  terri- 
torial debt  which  we  shall  quote,  are  taken  from  the  Constitution  of 
South  Dakota.  (Similar  provisions  will  lie  found  in  Art.  10  of  the 
Constitution  of  North  Dakota.) 

Section  G  of  Article  13  of  the  constitution  of  South   Dakota  is     as 
follows : 

"In  order  that  the  payment  of  the  debts  and  liabili- 
ties contracted  or  incurred  by  or  in  behalf  of  the  Terri- 
tory of  Dakota  may  be  justly  and  equitably  provided 
for  and  made,  and  in  pursuance  of  the  requirements  of 
an  Act  of  Congress  approved  Feb.  22,  1889,  entitled 
'An  Act  to  provide  for  the  division  of  Dakota  into  two 
states  and  to  enable  the  people  of  Xorth  Dakota,  South 
Dakota,  ^Eontana  and  Washington  to  form  constitutions 
and  state  governments  and  to  be  admitted  into  the 
union  on  an  equal  footing  with  the  original  states,  and 
to  make  donations  of  public  lands  to  such  states.'  the 
states  of  Xorth  Dakota  and  South  Dakota,  by  proceed- 
ings of  a  joint  commission  duly  appointed  under  said 
Act,  the  sessions  whereof  were  held  in  Bismarck  in  said 
State  of  North  Dakota,  from  July  16,  1889,  to  July  31, 
1889,  inclusive,  have  agreed  to  the  following  adjustment 
of  the  amounts  of  the  debts  and  liabilities  of  the  Terri- 
tory of  Dakota  which  shall  be  assumed  and  paid  by 
each  of  the  States  of  Xorth  Dakota  and  South  Dakota, 
resepctively,  to-wit :" 

The  agreement  follows. 

Paragraph  3  of  the  agreement  provides: 

''The  said  State  of  Xorth  Dakota  shall  assume  and 
pay  all  bonds  issued  by  the  Territory  of  Dakota  to  pro- 
vide funds  for  the  purchase,  construction,  repairs  or 
maintenance  of  such  public  institutions,  grounds  or 
buildings  as  are  located  within  the  boundaries  of  Xorth 
Dakota,  and  shall  pay  all  warrants  issued  under  and  by 
virtue  of  that  certain  act  of  the  legislative  assembly 
of  the  Territory  of  Dakota,  approved  March  3,  1889, 
entitled  'An  Act  to  provide  for  the  refunding  of  out- 
standing warrants  drawn  on  the  capitol  building  fund.' '" 
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Paragraph  4  provides  as  follows : 

"The  said  State  of  South  Dakota  shall  assume  and 
pay  all  bonds  issued  by  the  Territory  of  Dakota  to  pro- 
vide funds  for  the  purchase,  construction,  repairs  or 
maintenance  of  such  public  institutions,  grounds  or 
buildings  as  are  located  within  the  boundaries  of  South 
Dakota." 

Paragraphs  5  and  6  specify  the  particular  bonds  to  be  assumed 
respectively  by  North  Dakota  and  South  Dakota,  and  specify  the  local 
situations  of  the  buildings  and  institutions  on  account  of  which  the 
bonds  assumed  by  the  two  states  were  issued. 

Paragraph  6  provides: 

"The  States  of  North  Dakota  and  South  Dakota 
shall  pay  one-half  each  of  all  liabilities  now  existing  or 
hereafter  and  prior  to  the  taking  effect  of  this  agree- 
ment incurred,  except  those  heretofore  and  hereafter 
incurred  on  account  of  public  institutions,  grounds  or 
buildings,  except  as  otherwise  herein  specifically  pro- 
vided." 

Paragraph  7  provides  in  part: 

"Nor  shall  either  state  be  called  upon  to  pay  or 
answer  to  any  portion  of  liability  hereafter  arising  or 
accruing  on  account  of  transactions  heretofore  had, 
which  liability  would  be  a  liability  of  the  Territory  of 
Dakota  had  such  territory  remained  in  existence,  and 
which  liability  shall  grow  out  of  matters  connected  with 
any  public  institution,  grounds  or  buildings  of  the  terri- 
tory situated  or  located  within  the  boundaries  of  the 
other  state." 

Paragraph  8  provides  in  part: 

"A  final  adjustment  of  accounts  shall  be  made  upon 
the  following  basis:  North  Dakota  shall  be  charged 
with  all  sums  paid  on  account  of  public  institutions, 
grounds  or  buildings  located  within  its  boundaries  on 
account  of  the  current  appropriations  since  March  8, 
1889 ;  and  South  Dakota  shall  be  charged  with  all  sums 
paid  on  account  of  public  institutions,  grounds  or  build- 
ings located  within  boundaries  on  the  same  accounts 
and  during  the  same  time.     Each  state  shall  be  charged 
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with  one-half  of  all   other  expenses  of  the  territorial 
government  during  the  same  time." 

The  Court  will  observe  that  the  apportionment  of  the  debl  oJ  I 
'Territory  of  Dakota  between  the  new  States  of  North  Dakota  and 
South  Dakota  under  their  agreemeni  was  absolutely  in  accordance 
with  the  rule  of  international  law  that  when  a  state  is  divided  local 
debts  must  be  assumed  in  their  entirety  by  the  state  taking  the  terri- 
tory with  reference  to  which  such  debts  were  incurred.  Each  of  the 
States  of  North  Dakota  and  South  Dakota  assumed  the  bonds  which 
had  been  issued  on  account  of  institutions  located  within  its 
boundaries.  General  liabilities,  on  the  other  hand,  were  apportioned 
equally  between  the  two  states,  as  appears  in  paragraphs  6  and  8 
of  the  agreemeni  quoted  above. 

Xo  contention  can  be  made  that  this  was  merely  the  case  of  a  special 
agreement,  from  which  no  principle  of  general  application  can  be 
derived.  The  constitutions  of  the  two  states  expressly  declare  the 
result  of  their  agreement  to  he  just  and  equitable.  Section  6  of 
Article  13  of  the  South  Dakota  constitution  (a  similar  provision  will 
be  found  in  paragraph  3,  section  203,  article  16  of  the  North  Dakota 
-Constitution)  declares: 

"In  order  that  the  payment  of  the  debts  and  liabili- 
ties contracted  or  incurred  by  and  in  behalf  of  the 
Territory  of  Dakota  may  be  justly  and  equitably  pro- 
vided for  and  made  *  *  *  the  states  of  Xorth 
Dakota  and  South  Dakota  *  *  *  have  agreed  to 
the  following  adjustment  of  the  amounts  of  the  debts 
and  liabilities  of  the  Territory  of  Dakota,"'  etc. 

Hence  the  apportionment  of  the  debt  of  the  Territory  of  Dakota  can 
only  be  regarded  as  an  equitable  settlement  between  the  two  states. 
The  full  recognition  in  this  settlement  of  the  distinction  between 
local  and  general  debts  not  only  confirms  the  doctrine  of  international 
law  on  this  subject,  but  must  impress  the  Court  as  an  unique  and 
valuable  precedent  for  the  purposes  of  the  present  case. 
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5.  Distinction  Between  General  and  Special  Debt  Discussed 
in  Negotiation  of  Treaty  Between  United  States  and 
Spain. 

His  Honor  Mr.  Justice  Day  will  remember  that  the  distinction 
between  a  general  or  national  debt  and  a  special  or  local  debt,  from  the 
standpoint  of  international  law,  involved  a  prolonged  discussion 
between  the  American  and  Spanish  commissioners  at  Paris  in  negotia- 
ting the  Treaty  of  Paris,  under  which  the  United  States  secured  to 
Cuba  her  independence  and  brought  under  our  sovereignty  Porto 
Rico  and  the  Philippines.  The  Spanish  Commissioners  contended 
that  the  United  States  should  assume,  either  for  herself  or  for  Cuba, 
that  portion  of  the  indebtedness  which  had  been  incurred  and  for 
which  Spain  had  issued  obligations  primarily  secured  by  an  hypothe- 
cation of  the  revenues  of  Cuba.  They  contended  that  it  was,  to  all 
intents  and  purposes,  a  Cuban  debt ;  in  other  words,  local  or  special, 
as  contradistinguished  from  the  general  or  national  debt  of   Spain. 

The  American  commissioners  recognized  the  distinction,  but  refused 
to  accede  to  the  demand  of  Spain,  upon  the  ground  that  Cuba  had  had 
no  debt,  but,  on  the  contrary  had  been  a  self-supporting  colony,  and 
that  the  indebtedness  was  incurred,  and  its  proceeds  used  to  wage 
war  upon  Cuba,  and  to  resist  by  arms  the  aspirations  and  struggles  of 
her  people  to  be  freed  from  long-continued  despotism  and  misrule 
and  was  a  part  of  Spain's  national  or  general  debt. 

If  we  had  laken  over  Cuba  in  the  absence  of  strife  between  Cuba 
and  Spain  and  the  United  States  and  Spain,  and  there  had  been 
found  an  indebtedness  incurred  by  Spain,  the  proceeds  of  which  had 
been  expended  in  public  improvements  in  Cuba  and  for  the  benefit  and 
betterment  of  the  island  and  its  inhabitants,  the  question  would  have 
been  a  different  one,  and  from  the  standpoint  of  international  law 
and  justice,  our  attitude  must  have  been  different. 
G.  The  Distinction  Between  General  Debt  and  Local  Debt 

Is  Substantial  and  Just. 

And  this  distinction  between  a  general  and  a  special  or  local  debt 
is  a  substantial  one.     It  rests  upon  a  sound  principle,  and  is  essentially 
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just.  Obviously,  there  is  no  such  distinction  when  we  consider  the 
relation  of  a  state  and  its  creditors.  There,  the  purpose  for  which  the 
loan  was  effected  is  immaterial ;  but,  in  respect  of  the  apportionment 
of  the  debt  of  a  state  between  itself  and  a  new  state,  erected  out  of  its 
territory,  the  distinction  is  not  only  apparent  but  important. 

A  general  debt,  using  the  phrase  as  the  publicists  use  it,  with  refer- 
ence to  debt  succession,  one  would  say  is  a  debt,  the  object  and  result 
of  which  inures  to  the  benefit  of  all  the  people  subject  to  the  dominion 
of  the  state,  the  expenditures  of  which  are  not  susceptible  of  localiza- 
tion, and  which  cannot  be  said  to  benefit  one  section  more  than 
another,  or  one  class  of  citizens  more  than  another. 

The  debt  incurred  by  the  United  States  during  the  war  in  main- 
taining the  Union  would  fall,  from  every  standpoint,  within  the 
definition  of  a  general  debt.  It  was  to  preserve  the  Union  as  the 
fathers  made  it,  and  its  benefits  inured  to  all  the  people  in  all  the 
states. 

If  the  Southern  Confederacy  had  become  an  established  govern- 
ment, a  nation,  the  indebtedness  which  it  had  incurred  in  the  estab- 
lishment of  that  government  would  have  been  a  national  or  general 
debt  as  contradistinguished  from  a  special  or  local  debt. 

This  expenditure  of  its  proceeds  would  have  been  made  for  the 
general  and  indivisible  benefit  of  the  people  living  under  its  sover- 
eignty. 

Such  a  debt  is  not,  in  its  nature,  apportionable  except  by  special 
agreement,  or,  ratably  upon  some  basis  recognized  by  international  law. 

On  the  other  hand,  the  special  or  local  debt,  however  large  it  may 
be,  incurred  by  a  state  or  a  nation,  upon  a  division  which  results  in  the 
erection  of  a  part  of  the  national  territory  into  another  nation  or 
state,  apportions  itself. 

If  it  had  happened  that  every  dollar  of  the  public  debt  of  the  Com- 
monwealth of  Virginia,  prior  to  January  1,  1861,  had  been  expended 
in  the  construction  of  railways  which  Virginia  owned,  and  canals  and 
public  buildings,  toll  highways,  improved  navigation,  the  utilization 
of  which  by  the  public  required  the  payment  of  tolls,  all  owned 
by  Virginia  and  within  her  borders,  after  the  separation,  could  it,  with 
any  justice,  be  said  that  West  Virginia,  upon  the  division  of  the 
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two  states  and  the  erection  of  West  Virginia  into  a  state,  should  in 
equity  assume  any  portion  of  that  burden,  when  not  a  dollar  of  the 
money  had  been  expended  within  her  territory,  and  if  there  were  not 
within  it  a  work  of  internal  improvement  erected  by  Virginia  out 
of  the  proceeds  of  that  debt?  Such  improvements  are  on  the  land, 
and,  of  necessity,  are  transferred  with  it. 

Suppose,  on  January  1,  1861,  the  only  debt  resting  upon  the  Com- 
monwealth of  Virginia  had  been  a  debt  of  $10,000,000,  the  proceeds 
of  which  had  all  been  directly  expended  within  the  limits  of  the  pres- 
ent State  of  West  Virginia,  and  thereupon  for  the  benefit  of  its  peo- 
ple, in  the  construction  of  railways  and  public  buildings,  in  the  mak- 
ing of  highways  and  other  improvements,  important  in  their  charactei 
and  beneficial  to  that  people  remote  from  tide-water,  and  West  Vir- 
ginia had  been  admitted  as  a  state  into  the  Union,  with  no  provision 
as  to  apportionment  of  debt.  Can  there  be  any  doubt  upon  principles 
of  international  law,  and  upon  principles  of  common  justice  that  it 
would  have  been  the  duty  of  the  new  state  to  take  that  enitre  debt  upon 
her  shoulders  ?  It  would  have  been  incurred  with  reference  to  her  terri- 
tory. It  would  have  been  expended  within  her  limits,  and  for  her 
benefit.  Although  such  a  debt,  like  any  other,  as  between  Virginia 
and  her  creditors,  would  have  bound  Virginia,  yet,  as  between  Vir- 
ginia and  West  Virginia,  it  would  have  been  a  special  debt  which  West 
Virginia  ought  to  assume  and  pay.  If  this  proposition  is  not  sustained 
by  all  writers  on  international .  law  who  have  touched  the  subject, 
we  are  mistaken.  What  answer  could  West  Virginia  have  made  to 
it?  Between  nations,  a  refusal  to  adjust  it  upon  that  basis  might 
very  well  have  resulted  in  war. 

7.  The   Public   Debt  of   Virginia   Prior  to  January   1,    1861 
was  a  Local  or  Special  and  not  a  General  Debt. 

It  is  averred  in  the  first  paragraph  of  the  bill,  that : 

aOn  the  first  day  of  January,  1861,  your  oratrix 
was  indebted  in  about  the  sum  of  $33,000,000  upon 
obligations  and  contracts  made  in  connection  with  the 
construction  of  works  of  internal  improvement  through- 
out her  then  territory." 
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li  is  admitted,  in  the  first  paragraph  of  the  answer: 

"That  she  believes  it  is  true  as  alleged  that  on  the 
first  day  of  January,  1861,  plaintiff  was  indebted  in 
•about'  the  sum  of  $33,000,000,   upon   obligations   and 

contracts  made  in  connection  with  the  construction 
of  works  of  internal  improvement  within  her  then  terri- 
tory." 

The  investigation  before  the  Master,  as  shown  by  the  exhibits, 
clearly  makes  it  appear  that  Virginia  had  no  general  public  debt  in 
1823,  and  that  the  $33,000,000  was  expended  in  works  of  internal 
improvement. 

Eere  we  are  logically  led  to  an  analysis  of  this  debt  and  of  the  pur- 
poses for  which  it  was  incurred  and  the  expenditure  of  its  proceeds. 

8.  Tin:  Nature  of  the  Debt,   as   Shown   by   the   Legislation 
Under  Which  it  Was  [ncurred. 

Let  it  be  said  first,  that  Virginia,  in  1823,  the  initial  year  of  the 
period  ending  with  December  31,  1861,  during  which  The  debt  of  the 
commonwealth  here  involved  was  created,  appears  to  have  had  out- 
standing no  general  debt. 

Virginia    embarked    early   on   a   system   of   internal   improvement. 

She  passi  d.  on  February  5,  1816  : 

"An  act  to  create  a  fund  for  internal  improvement, 
to  be  applied  exclusively  to  the  purpose  of  rendering 
navigable  and  uniting  by  canals  the  principal  rivers, 
and  of  more  intimately  connecting,  by  public  highways, 
the  different  parts  of  this  eommonweath." 

This  fmid  consisted  of  the  shares  held  by  the  commonwealth  in 
the  stock  of  the  following  companies;  Little  Eiver  Turnpike  Com- 
pany, Dismal  Swamp,  Appomattox,  Potomac  and  James  Eiver  Canal 
Companies,  of  the  Bank  of  Virginia  and  also  the  Farmers'  Bank  of 
Virginia, 

"together  with  such  dividends  as  may  from  time  to 
time  accrue  to  such  shares  of  stock,  and  such  bonds  and 
premiums  as  may  be  hereafter  received  for  the  incorpor- 
ation of  new  hanks  or  the  augmentation  of  the  capitals 
or  the  extension  of  the  charters  of  existing  hanks." 
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She,  at  the  same  time,  provided  that,  for  the  purpose : 

"of  preserving  and  improving  this  fund,  and  of  dis- 
bursing such  portions  of  it  as  the  General  Assembly 
may,  from  time  to  time,  direct,  to  be  applied  to  any 
object  of  internal  improvement,  it  shall  be,  and  the 
same  is,  hereby,  vested  in  a  corporate  body  to  be  styled 
'the  president  and  directors  of  the  Board  of  Public 
Works/  in  which  name  they  shall  have  a  common  seal, 
etc." 

The  governor  was  made,  ex  officio,  the  president  of  the  board  ol 
public  works.  The  directors  were  to  consist  of  the  treasurer  and 
attorney  general  of  the  commonwealth,  for  the  time  being,  and 
of  ten  citizens  thereof,  three  of  whom  were  to  reside  westward  of  the 
Alleghany  Mountains,  two  between  the  Alleghany  and  the  Blue 
Eidge,  two  between  the  Alleghany  and  the  Great  Post  Eoad,  and  the 
residue  between  that  road  and  the  sea  coast. 

The  act  provided  that  the  fund  should  be  deposited  in  the  Treasury, 
subject  to  the  order  of  the  president  and  directors  of  the  board,  paid 
out  or  delivered  by  the  treasurer  of  the  commonwealth  upon  the 
order  of  the  board,  and  required  accounts  of  the  disbursements  and 
the  certificates  upon  which  the  same  shall  have  been  made  to  be 
preserved,  and  an  annual  account  to  be  rendered  to  the  general 
assembly. 

Section  11  provided  that  the  president  and  directors  of  the  board 
of  public  works  shall  be,  and  they  are  hereby,  authorized  to  subscribe, 
in  behalf  of  the  commonwealth,  to  such  public  works  as  the  general 
assembly  may,  from  time  to  time,  agree  to  patronize,  such  portions 
of  the  fund  for  internal  improvement  as  may  be  directed  by  law;  but 
that  no  part  of  the  said  fund  shall  be  subscribed  towards  the  stock  of 
any  canal,  turnpike  or  other  company  until  three-fifths  at  least  of 
the  whole  stock  necessary  to  complete  such  canal,  turnpike  or  other 
public  works  of  such  company,  shall  have  been  otherwise  subscribed; 
or  until,  of  the  stock  so  subscribed,  one-fifth  thereof  shall  have  been 
actually  paid  by  the  resident  subscribers,  or  the  payment  thereof 
effectually  secured  by  bond  of  approved  security,  or  a  deed  of  trust 
upon  the  real  estate  of  such  subscriber,  of  twice  the  value  of  such  one- 
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fifth  part ;  such  hoiid  to  he  taken  payable  to  the  president  and  directors 
of  the  company  authorized  to  complete  such  public  work. 

It  was  then  provided  that  the  dividends  on  the  stock  subscribed  by 
the  president  and  directors  of  the  board  of  public  works  should  go 
exclusively  to  other  subscribers  than  the  commonwealth  until  such 
portion  of  the  stock  of  those  subscribers  shall  have  netted  to  them  sin 
per  centum  per  annum  from  the  specified  time  of  such  payment; 
that  any  increase  of  profit  after  that  net  income  should  have  been 
assured  to  the  subscribers,  should  belong  exclusively  to  the  fund  for 
internal  improvements,  until  the  net  annual  income  of  the  whole 
stock  actually  expended  by  any  company  shall  reach  six  per  centum 
per  annum  : 

"after  which  the  commonwealth  and  the  other  sua- 
scribers  to  the  stock  of  the  company  shall  divide  the  net 
profits  on  such  stock  in  proportion  to  their  respective 
interests." 

It  then  provided  that  the  president  and  directors  should  vest  in 
some  productive  fund  the  undivided  dividends  accruing  upon  any  of 
the  stock,  until  the  same  was  specially  appropriated  by  law  to  some 
internal  improvement;  and  adds: 

""And  shall  have  power,  subject  to  the  control  of  the 
general  assembly,  to  sell,  from  time  to  time,  as  may  be 
ordained  by  law,  the  whole  or  any  part  of  the  shares 
held  by  the  commonwealth  of  the  stock  of  any  canal, 
turnpike  or  other  company  subscribed  for  under  the 
provisions  of  this  act,  for  the  purpose  of  investing  the 
proceeds  of  such,  sale  in  the  slock  of  some  other  similar 
company,  subject  to  the  like  conditions  as  have  been 
before  expressed  in  this  act.'" 

The  board  of  public  works  were  given  power,  in  behalf  of  the  com- 
monwealth, to  appoint  such  number  of  directors  of  every  public  work 
as  shall  bear  to  the  whole  number  of  directors  of  such  work  the  pro- 
portion of  the  commonwealth's  shares  of  stock  in  such  work,  which 
may  be  subscribed  in  pursuance  of  this  act  to  the  whole  number  of 
shares  thereof. 
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Section  16  provided : 

"That  the  public  faith  shall  be,  and  the  same  is, 
hereby,  solemnly  pledged  to  fulfill  the  obligation  of 
this  act,  and  that  the  said  appropriation  shall  con- 
tinue in  force  until  the  first  day  of  January  of  the  year 
one  thousand  eight  hundred  and  sixty-six;  except  at 
such  time  as  the  United  States  of  America  may  be 
involved  in  war.  or  the  safety  of  this  commonwealth, 
may,  in  the  opinion  of  the  general  assembly,  require 
when  the  general  assembly  may,  withdraw  (during  the 
period  of  actual  hostilities  or  of  such  imminent  danger) 
the  whole  or  any  part  of  such  fund,  for  the  purpose  of 
defense,  provided  such  withdrawal  can  be  made  without 
a  violation  of  any  engagement  made  under  this  act." 

The  provision  above  quoted,  by  which  the  state  withheld  herself 
from  dividends  until  the  citizen  subscribers  had  netted  six  per  cent 
on  what  they  had  paid  in,  was  changed  by  an  act  of  February  20, 
1829,  chapter  21,  in  which  it  was  enacted: 

•'And  all  dividends  upon  subscriptions  hereafter 
authorized  or  required  to  be  made  by  the  general 
assembly  to  any  canal,  road,  bridge,  company  or  other 
corporation,  shall  be  made  and  stand  upon  the  same 
footing  with  subscriptions  made  by  individuals." 

The  legislature  of  the  commonwealth  passed  February  7,  1817, 
chapter  38,  a  general  act  providing  certain  general  regulations  for  the 
incorporation  of  turnpike  companies,  entitled: 

"An  act  prescribing  certain  general  regulations  for 
incorporation  of  turnpike  companies.'*' 

Tiiis  act  provided  that : 

"Whenever  it  may  be  deemed  expedient  for  the 
general  assembly  to  make  a  turnpike  road,  and  an  act 
shall  actually  pass  the  general  assembly  for  such  pur- 
pose, the  following  general  provisions  shall  be  deemed 
to  be  contained  as  part  of  the  said  charter  or  act  of 
incorporation,  as  if  the  same  had  been  actually  re-en- 
acted in  reference  to  such  grani  or  charter,  except  in  so 
far  as  such  grant,  charier  or  act  may  expressly  provide.**" 
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And  then  provides  thai  : 

"The  commissioners  named  in  any  special  act,  or  a 
majority  of  them,  shall  have  power  to  open  books  for 
subscriptions  to  the  stock  at  the  places  named  in  the 
act,  and  to  divide  the  capital  stock  into  as  many 
shares,  not  exceeding  one  hundred  dollars  each,  in 
amount,  as  they  may  deem  proper,  to  appoint  any 
number  of  deputy  commissioners,  to  open  books  of 
subscription  to  the  stock  of  the  company,  and  the  sub- 
scriptions shall  be  made  and  the  payment  of  moneys 
received  on  subscriptions  to  the  president  and  directors 
by  the  commissioners;  that  the  books  shall  remain 
open  until  at  least  one-half  of  the  capital  stock  of  the 
company  shall  have  been  subscribed,  when  a  general 
meeting  of  the  subscribers  is  to  be  called  by  the  com- 
missioners/"' 

and  provided  other  details  for  the  purpose  of  organization. 

It  also  prescribes  the  tolls  which  may  be  exacted,  and  provides  for 
changing  them,  either  raising  or  lowering  the  amounts,  upon  certain 
contingencies. 

By  section  28,  it  is  provided  that : 

"If  the  said  president  and  directors  dc  not  begin 
the  said  work  within  two  years  after  the  passage  of  the 
act  for  incorporating  the  company,  or  shall  not  com- 
plete the  same  within  ten  years  thereafter,  in  the 
manner  hereinbefore  directed,  then  the  interest  of  such 
company  in  the  said  tolls  and  roads  aforesaid  shall  be 
forfeited  and  cease." 

It  provides  for  reports  of  the  receipts  and  profits  to  the  board  ol 
public  works. 

It  also  provides  that : 

"If  the  commonwealth  shall  desire  to  purchase  the 
stock  of  such  company,  and  shall  vest  authority  to  make 
such  purchase  in  any  person,  corporation  or  body  poli- 
tic, it  shall  not  be  lawful  for  the  proprietor  of  any  such 
stock  to  sell  or  transfer  the  same  to  any  person  what- 
ever until  he  shall  actually  and  with  good  faith  have 
offered  the  same  for  sale,  for  the  price  for  which  he  is 
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willing  to  take  therefor,  to  the  person,  body  politic  or 
corporation,  authorized  to  purchase  by  the  common- 
wealth." 

And  also  provides  that  after  such  offer  to  such  person,  body  politic 
or  corporation,  no  transfer  or  assignment  to  any  other  person,  shall 
be  entered  or  registered  in  the  books  of  such  company,  or  vest  any 
right  whatever,  unless  it  shall  have  been  proven  to  the  satisfaction 
of  the  president  and  directors  that  the  stock  so  transferred  had  been, 
with  good  faith,  previously  offered  to  the  person,  body  politic  or  cor- 
poration, so  authorized,  at  a  price  at  least  as  low  as  that  at  which  it 
had  been  sold  to  such  assignee  or  transferee. 

A  general  act  was  passed  February  11,  1832,  prescribing  certain 
general  conditions  on  which  subscriptions  to  certain  joint  stock  com- 
panies shall  lie  made  on  behalf  of  the  commonwealth.  This  act  pro- 
vides as  follows : 

"That  all  subscriptions  which  are  now  authorized 
by  law  and  have  not  been  made  by  the  board  of  public 
works,  or  which  may  hereafter  be  authorized,  shall  be 
subject  to  the  following  conditions  and  provisions,  to 
wi  t : 

"In  every  case  the  board  of  public  works  shall  be 
furnished  with  a  certificate  under  the  seal  of  the  com- 
pany signed  by  the  treasurer  and  countersigned  by 
their  president,  stating  that  at  least  one-fourth  of  the 
private  subscriptions  of  not  less  than  three-fifths  of  the 
capital  stock  has  been  actually  paid  up  into  the  hands 
of  such  treasurer,  and  the  remainder  of  such  subscrip- 
tion is  either  so  made  or  is  made  by  solvent  persons 
fully  able  to  pay.  and  these  facts  be  shown  to  the 
satisfaction  of  the  board  of  public  works.  They  shall 
also  be  furnished  with  a  list  of  the  stockholders,  show- 
ing a  list  of  the  shares  standing  in  each  name." 

(The  provision  with  reference  to  the  proportion  of  capital  stock 
subscribed  by  individuals  was  afterwards  changed  to  "two-fifths,"  so 
that  the  state  took  three-fifths  and  private  stockholders  were  permitted 
to  take  only  two-fifths.) 

Tf  any  private  improvement  shall  have  been  commenced  previously, 
and  the   subscriptions   thereto  have   been  authorized  or   made,   the 
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board  of  public  works  shall  be  furnished  with  a  statement  showing  the 
amount  of  money  received  up  to  the  date  of  such  statement,  and  of 
the  amount  expended  in  the  work,  together  with  the  balance  of  money 
on  hand,  the  contracts  entered  into  for  the  construction  of  the  improve- 
ments, the  exact  progress  made  therein,  as  near  as  may  be,  its 
dimensions  and  ;i  correct  map  of  its  location. 
The  section  provided : 

"Installments   of    future   subscription   of   the  board 

of  public  works  shall  be  applied  in  the  manner  and  on 
the  conditions  hereinbefore  mentioned  when  not  other- 
wise specifically  provided  by  law;. that  is,  one-fourth  of 
such  subscription  shall  be  paid  on  the  production  of 
the  draft  of  the  treasurer  or  other  authorized  agent  of 
the  company,  ill  the  manner  and  in  such  form  as  the; 
board  of  public  works  may  prescribe,  and  the  remain- 
ing three-fourths  on  similar  drafts,  in  six  equal  semi- 
annual installments  or  in  installments  of  the  same  pro- 
portions with  future  payments  or  private  subscriptions 
<it  I  lie  discretion  of  /lie  hoard  of  public  works." 

It  also  provided  that : 

''Before  payments  of  the  installments  aforesaid,  the 
board  of  public  works  shall  be  furnished  in  every  case 
with  a  certificate  in  the  form  and  manner  required  by 
the  first  section  of  this  act,  showing  the  amount  actu- 
ally paid  up  by  the  private  stockholders,  which  amount 
must  be  at  least  equal  to  the  amount  payable  by  the 
board  of  public  works.'" 

It  was  the  evident  purpose  of  the  commonwealth  from  the  begin- 
ning to  render  susceptible  of  easy  ascertainment  the  identification 
of  each  loan  with  the  particular  improvement  for  which  it  was  author- 
ized by  special  act  of  the  legislature  to  be  made.  Thus,  by  chapter 
117  of  the  laws  of  1834,  which  authorized  the  borrowing  of  money  on 
the  credit  of  the  state  at  a  rate  of  interest  not  exceeding  five  per 
centum  for  sums  of  money  not  less  than  $30,000,  and  not  exceeding 
$60,000,  it  is  provided: 

•■That  the  money  so  to  be  borrowed  shall  lie  paid 
into  the  treasury  upon  the  warrant  of  the  second 
auditor,  and  upon  the  receipt  in  the  treasury  of  the  sum 
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or  sums  so  borrowed,  the  treasurer  shall  issue  his  certifi- 
cate of  loan  for  the  amount  thereof,  purporting  that  the 
Commonwealth  of  Virginia  owes  to  the  lender,  his  heirs, 
executors,  administrators  or  assigns,  the  principal  sum 
so  borrowed,  together  with  the  interest  at  the  rate  of 
interest  agreed  upon,  and  that  the  interest  so  agreed 
upon  is  payable  semi-annually  at  the  treasury  of  the 
commonwealth.  Such  certificate  shall  show  on  the  face 
thereof  that  the  loan  was  made  under  authority  of  this 
act." 

And  this  principle  was  embodied,  as  the  Court  will  see.  in  chapter 
12,  laws  of  1838,  providing  for  the  negotiation  of  loans  for  internal 
improvements,  a  general  act,  the  pertinent  portions  of  which  are 
as  follows : 

*  "First,  that  all  loans  hereafter  authorized  by  law 
for  the  payment  of  subscriptions  on  behalf  of  the  com- 
monwealth to  the  capital  of  joint  stock  companies  incor- 
porated for  purposes  of  internal  improvement  or  for 
defraying  the  expense  of  any  work  or  internal  improve- 
ment in  which  the  state  is  or  may  be  interested, 
as  well  as  all  loans  heretofore  authorized,  shall  be 
negotiated  according  to  the  provisions  of  this  act,  except 
so  far  as  may  be  otherwise  specially  provided  by  the 
acts  authorizing  the  loans. 

"Second,  the  board  of  public  works  in  effecting 
such  loans  shall  borrow  upon  the  credit  of  the  com- 
monwealth at  the  lowest  rate  of  interest  at  which  the 
necessary  amount  can  be  obtained,  not  exceeding  in  any 
case  five  per  centum  per  annum.  Upon  the  payment  of 
the  moneys  so  borrowed  into  the  treasury,  which  shall 
be  done  upon  the  warrant  of  the  second  auditor,  the 
treasurer  shall  issue  a  certificate  or  certificates  of  loan 
for  the  amount  thereof  purporting  that  the  Common- 
wealth of  Virginia  owes  to  the  lender,  his  heirs,  exe- 
cutors, administrators  or  assigns,  the  principal  sum  so- 
borrowed,  together  with  the  interest  at  the  rate  agreed 
on;  and  that  the  interest  is  payable  semi-annually  at 
the  treasury  of  the  commonwealth,  and  that  such  cer- 
tificate or  certificates  were  issued  under  authority  of  a 
special  act  authorizing  such  loans;  which  certificate 
shall   be  signed   l>y  the  treasurer  and  countersigned  by 
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the  second  auditor  and  be  registered  in  a  book  to  be 
kepi  for  that  purpose  by  the  second  auditor,  and  shall 
be  transferable  on  the  books  of  his  office  in  person  or 
!>\  attorney."  *  *  *  "All  loans  negotiated  in  con- 
formity with  this  act  shall  be  irredeemable  for  twenty 
years  and  shall  afterwards  be  redeemed  at  the  pleasure 
of  the  general  commonwealth. 

"Third,  for  the  payment  of  the  interest  and  the 
final  redemptioD  of  the  principal  of  any  sum  to  be 
borrowed  in  conformity  to  this  act,  the  stock  of 
any  joint  stock  company  subscribed  for  or  purchased 
with  the  moneys  so  borrowed,  together  with  the  divi- 
dends  and  other  net  incomes  which  may  accrue  there- 
from to  the  commonwealth  or  to  the  fund  for  internal 
improvement,  shall  be  and  the  same  are  hereby  appro- 
priated  and  pleadged;  and  in  like  manner  the  net  income 
and  olhcr  profits  which  may  accrue  from  works  in  which 
the  slate  is  interested  of  tier  than  those  of  joint  stock 
companies,  and  on  which  the  money  borrowed  is  to  be 
expended,  shall  be  and  the  same  are  likewise  hereby 
appropriated  and  pledged  for  the  payment  of  the  inter- 
est and  redemption  of  the  principal  of  the  moneys  so 
borrowed;  that  if  the  stock  aforesaid  and  the  said  divi- 
dends, net  profits  and  other  income  shall  be  inadequate 
to  the  payment  of  the  said  semi-annual  interest  and 
the  final  redemption  of  the  principal  of  the  respective 
loans,  the  general  assembly  pledges  itself  to  provide 
other  and  sufficient  fluids,  and  for  that  purpose  to  levy 
any  necessary  and  adequate  taxes  upon  any  or  all 
subjects  liable  to  taxation  under  the  Constitution." 

The  act  provides  that: 

"If  the  dividends  and  income  arising  from  the  stock  or 
work  as  aforesaid,  together  with  the  fund  for  internal 
improvement,  shall  be  insufficient  to  pay  all  interest  due 
upon  the  loan  when  demanded,  the  auditor  of  public 
accounts  shall,  upon  the  application  of  the  board  of 
public  works,  issue *his  warrant  upon  the  treasury  direct- 
ing the  payment  of  such  interest  out  of  any  moneys 
therein  not  otherwise  appropriated,  and  in  case  of  the 
inability  of  the  treasury  at  any  time  to  discharge  such 
warrants,  the  board  of  public  works  shall  be  and  they  are 
hereby  authorized  to  borrow  the  necessarv  amount  from 
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the  banks  of  this  state  at  a  rate  of  interest  not  exceeding 
six  per  centum  per  annum,  on  the  credit  of  the  com- 
monwealth, to  be  repaid  in  such  manner  as  the  general 
assembly  may  by  law  direct." 

By  section  5  the  board  is  authorized  and  empowered  to  procure 
any  or  all  of  the  loans  authorized  by  law,  either  in  the  United 
States  or  in  Europe,  as  they  may  deem  most  advantageous  to  the 
public  interest,  and  for  that  purpose  to  appoint  one  or  more  agents 
with  necessary  powers,  and  to  allow  him  or  them  such  compensation 
as  they  may  deem  reasonable;  also  that  as  to  European  loans  they 
may  provide  for  the  payment  of  interest  on  the  same  semi-annually 
in  London  or  elsewhere,  and  may  stipulate  for  the  payment  by  the 
lenders  of  the  amount  of  such  loans  in  England  or  elsewhere,  con- 
forming the  certificates  to  be  issued  to  the  terms  of  the  loans. 

Tt  appears  in  the  case  that  during  the  debt  period,  between  1823 
and  1861,  a  large  number  of  stock  corporations  were  created  to 
Imild  works  of  internal  improvement,  of  one  kind  and  another,  to 
whose  stocks  the  board  of  public  works,  under  this  legislation,  sub- 
scribed on  behalf  of  the  commonwealth,  for  a  time,  for  two-fifths,  and 
for  another  time,  for  three  fifths,  but  never  until,  in  the  one  case 
three-fifths,  and  in  the  other,  two-fifths,  had  been  subscribed  by  solvent 
private  citizens,  and  a  required  sum  paid  in  on  the  private  subscrip- 
tions. Moneys  were  borrowed  in  sums,  great  and  small,  from  time  to 
time,  to  pay  these  stock  subscriptions  of  the  commonwealth.  This 
applied  to  turnpike  companies,  bridge  companies,  navigation  com- 
panies and  railway  companies.  And  the  state  also  subscribed  a  large 
amount  to  the  stock  of  banks  incorporated  by  her  legislation  and 
issued  bonds  in  payment  of  her  subscription. 

The  record  shows  that  Virginia  expended  about  $40,000,000  more 
than  the  $33,000,000  debt  on  works  of  internal  improvement,  out  of 
moneys  raised  by  taxation.  In  some  instances  she  expended  through 
her  board  of  public  works  directly  the  proceeds  of  loans. 

In  respect  of  all  of  the  debt,  the  proceeds  of  which  were  expended 
in  West  Virginia,  the  schedule  shows  that  the  loans  which  she  effected 
were  numbered  as  required  by  law,  the  certificate  of  debt  or  certificates 
of  debt,  referring  to  the  act  which  authorized  the  particular  expend- 
iture, so  that  it  is  not  only  true  that  the  debt  represents  expenditures 
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for  interna]  improvements,  bni  it  is  true,  so  far  as  the  expenditures 
in  West  Virginia  were  concerned,  that  the  moneys  which  were 
expended,  the  proceeds  of  loans,  arc  traceable  to  the  particular 
improvements  and  the  slocks  and  dividends  thereon  were  pledged  for 
the  repayment  of  the  loan. 

An  examination  of  complainant's  exhibit  A-2,  which  shows  the  form 
•  if  IkiikIs.  will  disclose  that  each  loan  was  numbered;  so  that  while 
the  aggregate  amount  of  the  debt  is  very  large,  it  is  composed  of  a  vast 
number  of  separate,  relatively  small  loans,  each  susceptible  to  identifi- 
cation, and  the  proceeds  of  each  traceable  to  the  particular  improve 
ment  for  which  the  loan  was  authorized  to  be  made,  so  that  each  loan 
was  localized. 

By  chapter  8,  laws,  passed  March  27,  1839,  page  9,  it  was  provided  : 

•"It  shall  be  lawful  for  the  treasurer  of  the  com- 
monwealth, and  he  is  hereby  directed  upon  the  requisi- 
tion of  the  board  of  public  works,  and  without  requiring 
the  previous  payment  of  money  into  the  treasury  on 
account  thereof,  to  issue  certificates  of  stock  for  the 
amount  of  any  loan  or  loans  which  are  now  or  may  here- 
after be  authorized  by  law,  to  procure  for  private  or 
internal  improvements,  payable  in  currency  of  the 
United  States  or  that  of  any  European  state,  and  in 
such  form  and  with  such  conditions  and  stipulations, 
not  inconsistent  with  law,  as  the  said  board  shall  direct, 
which  certificate  shall  be  countersigned,''  etc.,  etc. 

This  phrase  "not  inconsistent  with  law"  preserved  the  inditifl- 
cation  of  the  loan  with  the  particular  improvement  as  provided  by  the 
act  of  1838  above  quoted. 

As  it  was  a  general  provision  of  law,  the  presumption  is  that  the 
same  thing  is  true  of  the  loans,  the  proceeds  of  which  were  expended 
within  Virginia,  or  in  the  purchase  of  stocks  of  corporations  whose 
improvements  were  within  her  present  limits. 


^ 


^ 
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The  Rule  of  Public  Law  Does  Not  Govern  This  Gase  Because 
the  Wheeling  Ordinance  and  the  Constitution  of  West  Vir- 
ginia Constitute  a  Special  Agreement  as  to  the  Proportion 
of  the  Old  Virginia  Debt  to  be  Assumed  by  West  Virginia. 

Even  if  the  Court  should  not  recognize  the  distinction  between 
general  and  local  debts,  the  present  case  is  within  the  exception  to 
the  rule  of  international  law  as  stated  by  Mr.  Justice  Field  in  that  the 
matter  of  the  division  of  the  public  debt  was  the  subject  of  a  special 
agreement  between  the  two  states  evidenced  by  the  .9th  section__of  the 
Wheeling  Ordinance  and  (Section  8  of  Article  VIII.  of  the  Constitution 
of  West  Virginia. 

1.    Section  9  of  the  Ordinance. 

The  pertinent  portion  of  the  ordinance  is  as  follows : 

"9.  The  new  state  shall  take  upon  itself  a  just  pro- 
portion of  the  public  debt  of  the  Commonwealth  of 
Virginia  prior  to  the  first  day  of  January,  1861,  to  be 
ascertained  by  charging  to  it  all  state  expenditures 
within  the  limits  thereof,  and  a  just  proportion  of  the 
ordinary  expenses  of  the  state  government  since  any 
part  of  said  debt  was  contracted ;  and  deducting  there- 
from the  moneys  paid  into  the  treasury  of  the  common- 
wealth from  the  counties  included  within  the  said  new  I 
state  during  the  same  period.  All  private  rights  and 
interests,  in  lands  within  the  proposed  state,  derived 
from  the  laws  of  Virginia  prior  to  such  separation  shall 
remain  valid  and  secure  under  the  laws  of  the  proposed 
state,  and  shall  be  determined  by  the  laws  now  existing 
in  the  State  of  Virginia. 

"The  lands  within  the  proposed  state  of  non-resi- 
dent proprietors  shall  not,  in  any  case,  be  taxed  higher 
than  the  lands  of  residents  therein.  Xo  grants  of 
lands,  or  land  warrants  issued  by  the  proposed  state 
shall  interfere  with  any  warrant  issued  from  the  land 
office  of  Virginia  prior  to  the  17th  day  of  April  last 
which  shall  be  located  on  lands  within  the  proposed  stale 
now  liable  thereto.'"' 
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2.  Section  8  of  Article  VIII.  of  West  Virginia  Constitution. 

Section   8  of  Article  VII T.   of  the   Constitution,   "Taxation   and 

Finance,"  is  as  follows: 

"An  equitable  proportion  of  the  public  debt  of  the 
Commonwealth  of  Virginia  prior  to  the  first  day  of 
January  in  the  year  one  thousand  eight  hundred  and 
sixty-one  shall  be  assumed  by  this  state;  and  the  legis- 
lature shall  ascertain  the  same  as  soon  as  may  be  prac- 
ticable, and  provide  for  the  liquidation  thereof  by  a 
sinking  fund  sufficient  topajLthe  accruing  interest  and 
redeem  the  principal  within  thirty-four  years." 

3.     Two  Views  of  Opposing  Counsel  in  Kelation  to  the 

Ordinance. 

Two  views  are  taken  in  relation  to  the  ordinance  and  the  quoted 
provision  of  the  constitution  by  opposing  counsel.  The  learned 
counsel  who  represents  the  "bondholding  creditors  of  Virginia"  con- 
tends in  his  brief  (p.  38)  : 

"That  ordinance,  as  shown  by  its  title,  was  to  provide 
for  the  formation  of  the  new  state.  All  of  its  sections, 
except  the  ninth,  were  directed  toward  that  end.  The 
state  was  formed  when  its  constitution  was  framed  and 
adopted  by  the  people.  The  ordinance  then  became 
functus  officio,,  and  ceased  to  have  any  operation." 

It  is  hardly  to  be  expected  that  a  lawyer,  in  the  changing  fortunes 
of  a  great  litigation,  can  always  be  entirely  consistent.  The  learned 
counsel  has  stated  that  he  drew  the  bill,  by  the  filing  of  which  this 
suit  was  inaugurated.  In  that  bill,  page  4  (May's  Comp.),  is  set 
forth  the  ordinance,  followed  on  page  6  by  several  quotations  from  the 
first  Constitution  of  West  Virginia,  including  section  8  of  Article 
VIII. 

Paragraph  18  of  the  bill  is  as  follows  (p.  10)  : 

"Your  oratrix  charges  that  the  liability  of  the  State 
of  AVest  Virginia  for  a  just  and  equitable  proportion 
of  the  public  debt  of  Virginia  as  of  the  time  when  the 
State  of  West  Virginia  was  created,  rests  upon  the  fol- 
lowing among  many  grounds  which  might  be  indicated 
here : 

"First.     The  area  of  the  territory  now  known  as  the 
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State  of  West  Virginia  formed  about  one-third  of  the 
territory  of  the  Commonwealth  of  Virginia  when  this 
public  debt  was  created,  and  its  population  included 
about  one-third  of  that  of  the  original  state  at  the  time 
of  its  dismemberment.  And  the  State  of  West  Virginia 
did,  by  the  acquisition  and  appropriation  of  such  terri- 
tory, with  the  population  thereof,  assume  therewith  lia- 
bility for  a  just  and  equitable  proportion  of  the  public 
debt  created  prior  to  the  partition  of  such  territory. 

"Second.  The  liability  of  West  Virginia  for  a  just 
proportion  of  the  public  debt  of  the  Commonwealth  of 
Virgina  as  it  existed  prior  to  the  creation  and  erection 
of  the  State  of  West  Virginia  forms  part  of  her  very 
political  existence,  and  is  an  essential  constituent  of  her 
fundamental  law.  as  shown  in  the  said  ordinance 
adopted  at  Wheeling  on  the  20th  day  of  August.  1S61 
in  which,  the  method  of  ascertaining  Iter  liability  on 
account  of  said  debt  is  prescribed.  And  this  liability  is 
imbedded  in  the  Constitution  under  which  she  wax 
admitted  as  a  state  into  the  Federal  Union,  and  was  one 
of  the  conditions  under  which  she  was  created  a  stale 
and  admitted  into  the  Union." 

The  learned  counsel  for  the  bond-holding  creditors  says,  in  his 
brief  (page  37)  : 

"The  tenth  section  of  the  ordinance  to  provide  for 
the  erection  of  a  new  state,''  etc.  provided  that — "When 
the  general  assembly  shill  give  its  consent  to  the  forma- 
tion of  the  new  state,  it  shall  forward  to  the  Congress 
of  the  United  States  such  consent,  together  with  an 
official  copy  of  such  constitution,  with  the  request  that 
the  new  state  may  lie  admitted  into  the  union  of  states.*' 

He  adds : 

"It  did  not  provide  that  a  copy  of  the  ''ordinance' 
should  be  forwarded  to  congress,  and  there  is  nothing 
in  this  entire  record  to  sustain  the  assertion  that  con- 
gress ever  saw  or  knew  of  that  ordinance  or  of  its  pro- 
visions." 

It  may  be  true  that  there  is  nothing  in  the  record,  technically 
speaking,  to  evidence  the  fact  that  the  ordinance  was  before  the  con- 
gress, and  accessible  to  its  members,  at  the  time  the  bill  for  the 
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admission  of  Wesl  Virginia  was  being  considered  and  passed.  Thai 
depends  upon  what  the  record  in  this  case  is;  but  some  things  the 
Court  will  take  judicial  notice  of.  In  many  instances,  it  has  taken 
judicial  notice  of  the  archives  of  the  government  and  the  legislative 
history  of  measures  before  it.  the  construction  and  effect  of  which  have 
been  here  involved.  It  has  taken  judicial  notice  of  records  of  the 
treasury  department,  of  the  records  of  the  congress  in  respect  of  the 
history  of  measures,  or  amendments  offered  and  adopted  or  rejected, 
and  of  reports  of  committees. 

It  is  said  in  our  brief,  filed  on  the  argument  of  complainant's 
motion  to  refer  cause  to  Master  (page  42)  as  follows: 

"It  ought  here  to  be  stated  that  the  constitutional 
convention  of  West  Virginia  appointed  three  commis- 
sioners to  that  end,  also  that  the  commissioners  pre- 
sented on  May  31,  1862,  to  the  United  States  Senate  a 
memorial  praying  for  the  admission  of  that  state  into 
the  Union,  addressed  to  the  Honorable  B.  F.  Wade, 
chairman  of  the  committee  on  territories,  in  which 
they  gave  a  history  of  the  proceedings  which  led  to  the 
organization  of  the  restored  government  of  Virginia,  and 
which  included  at  length  the  ordinance  adopted  on  the 
20th  of  August,  1861,  by  the  convention  at  Wheeling, 
en  tilled,  'an  ordinance  io  provide  for  the  formal  ion  of  a 
new  state  out  of  a  portion  of  the  territory  of  this  state,' 
which,  on  the  81st  day  of  May.  1862,  was  referred  by  the 
senate  to  the  committee  on  territories  and  ordered  to  be 
printed  (Congressional  Globe,  p.  2451;  ;>7  Cong.  2d. 
session,  Misc.  Senate  Doc,  Xo.  99)." 

The  Congressional  Globe,  being  a  public  document,  giving  the 
proceedings  of  co-ordinate  branches  of  the  government,  this  Court  will, 
undoubtedly,  under  the  authorities,  take  judicial  notice  of  the  fact  that 
it  was  presented  to  the  senate,  that  it  was  ordered  by  the  senate  and 
referred  to  the  committee  on  Territories.  That  the  order  to  print  the 
usual  number,  which  supplies  both  houses,  was  obeyed,  the  Court  will 
presume. 

The  Paquette  Habana.  17-")  U.  S.,  712. 
United  States  v.  Whittridye,  197  U.  S.  135. 
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4.  Virginia  is  not  in  a  Position  to  Insist  upon  the  Elimina- 
tion of  the  Ordinance  from  the  Case. 

Neither  the  learned  counsel,  nor  the  Commonwealth  of  Virginia,  is 
in  position  to  insist  upon  the  elimination  of  the  Wheeling  Ordinance 
from  this  case.  In  1871,  years  after  the  adoption  of  the  Wheeling 
Ordinance  and  the  Constitution  of  West  Virginia,  the  Commonwealth 
of  Virginia  passed  a  funding  act,  the  preamble  of  which  (May's 
Comp.  11,  Exhibit  No.  1)  of  the  bill,  reads  as  follows: 

"Whereas,  in  the  formation  of  the  State  of  West 
A'irginia  there  were  included  within  its  boundaries 
about  one-third  of  the  territory  and  population  of  the 
State  of  Virginia;  and 

"Whereas,  in  the  ordinance  authorizing  the  organi- 
zation of  said  state  it  was  provided  that  the  said  state 
shall  take  upon  itself  a  just  proportion  of  the  public 
debt  of  the  Commonwealth  of  Virginia  prior  to  the  first 
day  of  January,  1861,  which  provision  has  not  yet  been 
fulfilled,  although  repeated  and  earnest  efforts  in  that 
behalf  have  been  made  by  this  state,  and  will  continue  to 
be  made  as  long  as  may  be  necessary;  and 

"Whereas,  the  people  of  this  commonwealth  are 
anxious  for  the  prompt  liquidation  of  her  portion  of 
said  debt,  which  is  estimated  to  be  two-thirds  of  the 
same;  and 

"Whereas,  it  has  been  suggested  that  the  authorities 
of  West  Virginia  may  prefer  to  pay  that  state's  por- 
tion of  said  debt  to  the  holders  thereof,  and  not  to  this 
stale,  as  the  constitution  of  this  state  provides: 

"Now,  therefore,  to  enable  the  State  of  West  Vir- 
ginia to  settle  her  proportion  of  said  debt  with  the 
holders  thereof,  and  to  prevent  any  complications  or 
difficulties  which  might  be  interposed  to  any  other 
manner  of  settlement,  and  for  the  purpose  of  promptly 
restoring  the  credit  of  Virginia  by  providing  for  the 
prompt  and  certain  payment  of  the  interest  upon  her 
proportion  of  said  debt,  as  the  same  shall  become  due; 

"Therefore  be  it  enacted  :" 

And  the  act  proceeds  t<>  fund  two-thirds  of  the  debt,  and  to  provide 
for  the  issue  of  certificates  of  Virginia  for  the  remaining  one-third 
—the  payment  of  which 
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"will  be  provided  for  in  accordance  with  such  settle- 
ment as  shall  hereafter  be  had  between  the  states  of 
Virginia  and  West  Virginia  in  regard  to  the  public  debt 
of  the  State  of  Virginia  in  existence  at  the  time  of  its 
dismemberment/* 

We  find  here  a  legislative  recognition  of  the  ordinance  as  the  sole 
evidence  of  the  assumption  by  West  Virginia  of  a  proportion  of  the 
public  debt  of  the  commonwealth  prior  to  January  1,  1861.  The 
legislature  of  Virginia  evidently  regarded  it  as  not  functus  officio, 
although  the  constitution  had  been  adopted  for  some  years;  and  this 
legislative  declaration  was  despite  the  fact  that  Virginia,  in  her  con- 
stitution adopted  in  1864,  was  the  only  organic  law  of  the  state 
until  187  0.  had  attempted  in  express  terms  to  repudiate  the  ordinance, 
so  far  as  it  related  to  the  debt. 

Section  27  of  article  IV.  of  the  constitution  of  1864  is  as  follows-. 

"Section  27.  The  general  assembly  shall  provide 
by  law  for  adjusting  with  the  State  of  West  Virginia 
the  proportion  of  the  public  debt  of  Virginia  proper 
to  be  borne  by  the  states  of  Virginia  and  of  West  Vir- 
ginia respectively  *  *  *  and  no  ordinance  passed 
by  the  convention  which  assembled  at  Wheeling  on  the 
11th  day  of  June  1861,  adjusting  the  public  debt 
between  Virginia  and  West  Virginia  shall  be  binding 
upon  this  state." 

5.     Virginia  Does  not  Contend  that  the  Ordinance  has  Ceased 

to  be  Binding. 

The  legislation  of  Virginia,  upon  which  was  based  her  funding  act, 
honorably  ignored  this  attempted  repudiation  of  the  ordinance,  and  in 
the  argument  on  the  submission  of  a  draft  of  a  proposed  decree  the 
distinguished  lawyer  who  represented  the  state  as  its  attorney-general, 
now  of  counsel,  in  a  brief  filed  here,  said : 

"While  the  basis  of  settlement  prescribed  by  the 
Wheeling  Ordinance  is,  as  we  have  always  considered  it 
arbitrary  and  inequitable,  we  have  never  taken  the  posi- 
tion thai  that  ordinance,  reasonably  and  fairly  con- 
strued, and  taken  and  applied  together  with  the  act  of 
the  restored  government  of  Virginia  of  February  3. 
1863,  and  section  8  of  article  VIII.  of  the  constitution 
under  which  West  Virginia  became  a  state,  was  not  bind- 
ing on   both  states.'' 
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The  learned  counsel  who  argue  for  Virginia  here,  in  their  notes  of 
argument,  do  not  quite  contend  that  the  ordinance  became  functus 
officio  by  the  adoption  of  the  constitution. 

On  page  13  of  their  "notes  of  argument,"  they  say : 

"Now  the  insistence  of  Virginia  has  been,  and  is, 
that  West  Virginia  should  be  charged  with  an  equitable 
proportion  of  the  debt,  to  he  ascertained  under  the 
Wheeling  Ordinance  construed  so  as  not  to  defeat  the 
express  controlling  purpose  of  its  enactment  and 
qualified  and  ruled  by  the  provisions  of  article  VIII.  of 
the  West  Virginia  Constitution,  upon  which  the  eunsent 
of  the  legislature  and  of  the  Congress  of  the  United 
States  to  the  formation  of  the  new  state,  was  predicated. 

"Agreeably  to  the  decision  of  this  Court  in  its 
opinion,  delivered  by  the  late  Chief  Justice  (E.,  136), 
the  view  of  Virginia  is,  and  has  been,  that  the  ordinance 
and  the  provisions  of  the  West  Virginia  Constitution, 
should  be  read  as  being  in  pari  materia;  hut  that  the 
constitutional  provision  being  the  latest,  must  prevail 
whenever  there  is  conflict  between  them." 

And  it  is  then  said, 

"as  logical  and  inevitable  consequence  from  this, 
the  claim  of  Virginia  was,  and  is,  that  if  the  language  of 
the  Wheeling  Ordinance  is  fairly  and  reasonably  sus- 
ceptible of  such  a  construction  as  will,  when  fairly 
applied  to  the  facts  of  the  case,  lead  to  an  equitable 
result,  and  place  upon  West  Virginia  an  equitable  pro- 
portion of  the  debt,  such  construction  should  be  given 
to  that  ordinance;  and  that,  if  the  language  of  the 
ordinace  is  not  reasonably  and  fairly  susceptible  of  such 
a  construction,  then,  the  ordinance  must  he  discarded, 
and  the  mandate  of  the  West  Virginia  Constitution  fol- 
lowed. And  that  in  any  event,  the  provisions  of  the  con- 
stitution will  govern  in  placing  a  contractual  obligation 
upon  West  Virginia  to  pay  an  equitable  portion  of  the 
debt  of  the  undivided  state,  and  to  pay  interest  upon  the 
same  Prom  the  dale  when  that  express  contractual 
obligation  accrued,  until  it  shall  have  been  discharged. 

lint  the  claim  of  Virginia  was,  and  is  further,  that  the 
provisions  of  the  Wheeling  Ordinance — fairly,  sensible 
and  justly  construed,  and  applied,  according  to  its  man- 
ifest purpose — places  upon  West  Virginia  a  just  and 
equitable  proportion  of  the  debt:  and  that  We-!  Virginia 
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i • .- 1 1 1 1 1 < >  1  be  heard  to  repudiate  this  restill     of    her    own 

express  covenant  and  promise." 

In  oilier  words,  the  attitude  of  counsel  for  Virginia  is,  that  if  the 
ordinance,  fairly,  sensibly  and  justly  construed,  brings  about  a  result 
which,  in  the  opinion  of  the  Court,  is  an  equitable  proportion  of  the 
public  debt  of  Virginia,  prior  to  L861,  to  be  assumed  by  West  Virginia, 
the  ordinance  is  binding;  but  if  the  Court  shall  be  of  opinion  that  the 
ordinance,  construed. in  accordance  with  the  settled  rule  of  con- 
struction, does  not  produce  a  result  which  the  Court  regards  as  an 
equitable  proportion  of  the  public  debt  of  Virginia,  prior  to  1861,  to 
be  borne  by  West  Virginia,  it  was  repealed  by  the  Constitution  and  is 
no  longer  to  be  considered. 

6.     There  is  no  Conflict  Between  the  Oedinance  and  the  Con- 
stitution. 

We  contend  that  the  ordinance  is  to  be  construed  as  any  other  con- 
tract would  be  construed;  that  its  language  is  plain,  and  that  the 
general  words  of  assumption  with  which  it  begins  cannot  control  the 
(dear  and  special  provisions  which  follow.  We  insist  that  there  is  no 
conflict  between  the  ordinance  and  Section  S  of  Article  VIII.  of  the 
constitution.  The  ordinance  contains  substantially  two  provisions 
concerning  the  only  matters  with  which  the  ordinance  would  naturally 
deal : 

(1)  That  the  proposed  new  state  shall  take  upon  itself  a  just  pro- 
■portion  of  the  public  debt  of  the  Commonwealth  of  Virginia  prior  to 

the  first  day  of  January,  1861. 

(2)  The  method  by  which  it  shall  be  ascertained  which  is  clearly 
prescribed. 

Two  things  the  ordinance  naturally  and  properly  omitted  : 

(1)  It  made  no  provision  as  to  the  agency  or  tribunal  whose  duty 
it  should  be  to  ascertain  the  proportion  by  pursuit  of  the  method 
prescribed  by  it. 

(2)  It  made  no  provision  for  the  payment  of  the  just  proportion 
when  ascertained.  These  matters  were  left  to  the  constitutional 
(invention.  In  other  words,  the  constitution  supplies  the  provisions 
omitted  from  the  ordinance  which  would  obviously  be  necessary  to 
carry  it  into  execution.     The  one  is  a  supplement  of  the  other,  and 
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there  is  no  conflict  between  them,  nor  can  any  be  claimed,  but  it  is 
contended  that  if  the  method  prescribed  by  the  ordinance  does  not 
bring  about  a  result  which  Virginia  thinks  is  equitable,  the  ordinance 
then  becomes  functus  officio,  and  Section  8  of  Article  VIII.  of  the 
constitution  constitutes  the  entire  compact  between  the  two  states. 
This  is  based  upon  the  fact  that  the  ordinance  uses  the  word  "just" 
as  qualifying  the  word  "proportion,"  and  the  constitutional  provi- 
sion uses  the  word  "equitable."  It  is  not  to  be  doubted,  we  think, 
that  the  two  mean,  as  here  used,  the  same  thing.  The  constitutional 
convention  was  provided  for  by  the  ordinance.  It  met  and  adopted  the 
constitution  within  ninety  days  of  the  adoption  of  the  Wheeling 
Ordinance. 

It  is  stated  in  the  brief  of  the  learned  counsel  for  the  "bond- 
holding  creditors"  that  the  same  territory  was  represented  in  both 
bodies,  and  to  a  large  extent  by  the  same  men.  Probably  no  constitu- 
tional convention  ever  assembled  in  this  country  under  such  circum- 
stances. It  was  in  the  midst  of  war,  at  a  time  of  excitement  and 
passion.  There  is  no  reason  to  suppose  that  the  men  in  this  con- 
vention who  had  thought  out  carefully  the  method  by  which  the  pro- 
portion of  the  public  debt  of  the  Commonwealth  of  Virginia  prior  to 
January  1,  1861,  to  be  assumed  by  the  new  state  should  be  ascertained 
had  either  forgotten  or  abandoned,  ninety  days  later,  the  method 
prescribed  in  the  ordinance,  as  to  the  manner  in  which  it  should  be 
ascertained.  The  constitutional  provision  was  silent  as  to  method. 
There  was  no  occasion  for  repeating  in  it  the  language  of  the  ordinance 
so  recently  adopted. 

Virginia  vs.  West  Virginia,  (11  Wall.  .39),  decided  in  1870,  was  a 
suit  brought  here  by  Virginia  to  have  determined  the  true  boundaries 
of  the  latter  state  with  reference  to  whether  three  counties  which, 
according  to  the  contention  of  Virginia,  were  within  her  jurisdiction. 
This  ordinance  was  treated  in  that  case  by  this  Court  as  a  compact 
between  two  states,  not  binding,  of  course,  until  it  had  been  ratified. 

The  Court  said  at  page  59 : 

"But  did  congress  consent  to  this  agreement? 

"Unless  it  can  be  shown  that  the  consent  of  con- 
gress under  that  clause  of  the  constitution  which  for- 
bids agreements  between  states  without  it,  can  only  be 
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given  in  the  form  of  an  express  and  formal  statement 
of  every  proposition  of  the  agreement,  and  of  its  con- 
sent thereto,  we  must  hold  thai  the  consent  of  that  body 
was  given  to  this  agreement." 

Virginia  vs.  Tennessee,  1  L8  U.  S.  503. 

Wedding  vs.  Meyler,  192  I'.  S.  582. 

The  Court  was  referring  there  to  the  agreement  so  fas  as  it  related 
to  the  three  counties. 

It  certainly  was  a  compact,  and  wherever  it  was  not  carried  into 
the  constitution,  it  remains  binding  as  such.  There  can  be  no  doubt 
thai  if  the  constitution  had  been  silent  on  the  subject  of  the  assump- 
tion of  a  proportion  of  the  public  debt  of  the  Commonwealth  of  Vir- 
ginia prior  to  January  1,  1861,  our  friends  on  the  other  side  would 
have  been  here  claiming  that  the  ordinance  was  both  as  to  assumption 
and  method  a  compact,  and  we  do  not  perceive  how  West  Virginia 
could  have  answered  that  claim.  It  might  not  be  a  binding  compact 
until  acted  upon  in  some  way  by  congress,  but  if  acted  upon  by  con- 
gress in  the  admission  of  the  state,  it  would  be  binding  ex  relatione 
as  a  compact  from  the  beginning.  Its  validity  as  a  compact  could  not 
be  attacked,  because  in  our  view  its  validity  does  not  depend  upon  that 
provision  of  clause  3,  Section  10  of  Article  I.  of  the  United  State* 
Constitution  which  provides : 

•\.Yo  state  shall,  without  the  consent  of  congress, 
lay  any  duty  of  tonnage,  keep  troops  or  ships  of  war  in 
time  of  peace,  enter  into  any  agreement  or  compact  with 
another  state,  or  with  a  foreign  power  or  engage  in  war 
unless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay." 

The  predicate  of  this  provision  is  that  there  shall  be  "another 
state."  When  this  ordinance  was  enacted  there  was  but  one  state,, 
and  that  was  the  Commonwealth  of  Virginia.  The  validity  of  this 
compact  is  traceable  to,  and  well  supported  by,  that  provision  of  the 
constitution,  clause  I,  Section  3  of  Article  IV. : 

"New  states  may  be  admitted  by  the  congress  into 
this  union;  but  no  new  states  shall  be  formed  or 
erected  within  the  jurisdiction  of  any  other  state;  nor 
any  state  be  formed  by  the  junction  of  two  or  more 
states  or  parts   of  states,   without   the   consent  of  the 
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legislatures  of  the  states  concerned,  as  well  as  of  the 
congress." 

When  the  congress  admitted  West  Virginia  into  the  Union,  there 
were  two  states,  and  the  ordinance  so  far  as  it  was  not  merged  into 
the  constitution,  was  a  compact  binding  from  the  beginning. 

If  the  method  prescribed  by  section  9  of  the  ordinance  for  the 
ascertainment  of  the  proportion  of  the  debt  which  the  new  state  should 
assume,  had  produced  a  result  satisfactory  to  Virginia,  and  the  con- 
stitution had  contented  itself  with  enjoining  upon  the  legislature  to 
provide  for  the  ascertainment  and  payment  of  the  debt  to  be  assumed 
by  the  new  state,  our  friends  would  have  been  here  contending  that 
the  method  prescribed  by  the  ordinance,  not  being  in  conflict  with  the 
constitution,  was  a  compact  binding  upon  West  Virginia,  and  how 
could  that  contention  have  been  successfully  answered? 

The  circumstances  under  which  the  framers  of  this  ordinance 
drew  it  and  adopted  it,  the  purposes  to  be  accomplished  by  it,  the  fact 
so  often  referred  to  by  the  learned  counsel  of  the  bond-holding 
creditors,  that  the  men  who  drafted  and  adopted  it  were  West  Vir- 
ginians, whose  homes  would  be  in  the  new  state,  whose  association 
has  always  been  with  the  people  and  with  the  territory  which  were  to 
constitute  the  new  state,  and  who  resented,  and  had  long  resented 
what  they  had  long  deemed  unjust  and  oppressive  treatment  by  the 
government  of  the  Commonwealth  of  Virginia,  all  this  is  to  be  kept 
in  mind. 

?.     The  Vice  in  the  Argument  for  Virginia. 

The  vice  in  the  argument  for  Virginia  is  in  the  assumption  that 
the  ordinance  is  to  be  read  as  if  ii  consisted  only  of  these  words: 

"The  new  state  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt  of  Virginia  prior  to  tin1  firsi 
of  January,  1861." 

Tf  the  word  "equitable"  had  been  used  instead  of  the  word  "just" 
in  the  first  clause  of  the  ordinance,  then,  applying  the  method  pre- 
scribed, the  result  must  have  been  the  same. 

Section  9  of  the  ordinance  is  to  be  construed  as  a  whole ;  and  it  can 
mean  but  one  thing,  and  that  is  an  agreement  that  whatever  sum 
shall    result    from   an   accounting,    in   accordance   with   the   method 
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specifically  prescribed  by  bhe  ordinance,  shall  constitute  the  just 
proportion  of  the  debl  which  the  State  of  West  Virginia  should  take 
upon  herself. 

It  is  perfectly  apparent  that  the  ordinance  was  not  confined  to  the 
debt.  Even  the  first  item  is  not  limited  to  expenditures  in  the  crea- 
tion of  internal  improvements  within  the  limits  of  the  new  state, 
although  it  is  well  known  that  it  was  an  internal  improvement  debt. 
It  says : 

"The  new  state  shall  take  upon  itself  a  just  pro- 
portion of  the  'public  debt,'  etc.,  'to  be  ascertained  by 
charging  to  it  all  state  expenditures  within  the  limits 
thereof.' " 

This  is  not  limited  in  scope  to  internal  improvement  expenditures 
within  her  limits.  First,  whatever  money  the  commonwealth  has 
expended  in  the  territory  in  the  construction  of  public  buildings,  or 
the  improvement  of  public  buildings,  it  was  clearly  intended  should 
be  included.  Every  expenditure  made  by  Virginia  within  the  terri- 
tory of  the  proposed  new  state,  which  could  be  localized  there,  was 
to  be  included.  Second,  there  was  to  be  charged  to  her  a  just  propor- 
tion of  the  ordinary  expenses  of  the  state  government  since  any  part 
of  said  debt  was  contracted. 

It  will  be  borne  in  mind,  as  has  before  been  shown,  that  the 
Trans- Alleghany  people  had,  for  a  great  many  years,  complained 
publicly,  in  constitutional  conventions,  in  the  legislature  and  else- 
where, that  a  larger  burden  of  taxation  had  been  imposed  upon  the 
people  living  in  the  territory  of  the  proposed  new  state  than  was 
just,  from  any  standpoint.  That  Virginia,  had  denied  proper  repre- 
sentation in  the  legislature  to  the  people  of  the  western  portion  of  the 
state.  That  she  had.  while  taxing  them  in  a  searching  way.  refused 
proper  representation  to  the  people  of  the  western  portion  of  the  state, 
taxing  them  in  the  way  of  taxes  on  personal  property,  even  including 
the  interest  on  her  own  obligations,  taxes  on  watches  and  plate,  on 
carriages,  and  a  long  list  of  personal  property:  taxes  on  occupations 
and  excises  and  taxes  of  every  imaginable  description:  that  she  had 
exempted  from  taxation  slaves  under  twelve  years  of  age,  unless  hired 
to  work  under  certain  circumstances,  and  had  taxed  all  slaves  of 
greater  age  than  twelve  years,  at  the  rate  of  one  dollar  and  twenty 
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cents  per  slave,  regardless,  utterly,  of  the  value  of  both  classes — those 
under  twelve  years  of  age  and  those  over  twelve  years  of  age — thus 
practically  exempting,  for  the  benefit  of  a  class  of  property  owners 
in  the  eastern  portion  of  the  state  not  less  than  $300,000,000  of 
marketable  property;  thereby  casting  an  additional  and  oppressive 
burden  upon  the  mountainous  portion  of  the  state,  where  there  were, 
relatively,  few  slaves,  and  where  the  people  were  opposed  to  the 
institution  of  slavery.  Those  men,  rightly  or  wrongly,  considered  that 
was  the  "parting  of  the  ways"  with  the  eastern  portion  of  the  state 
and  her  people,  and  that  would  'even  up"  on  a  just  basis.  They 
remembered  that  during  the  years  from  1823  to  1861,  the  debt  period, 
not  a  single  public  building  had  been  constructed  within  the  limits 
of  the  proposed  new  state ;  and  that  of  the  $33,000,000  of  indebtedness 
incurred  for  internal  improvements,  only  $2,800,000  at  the  uttermost, 
had  been  expended  within  her  limits.  And  during  all  that  time,  the 
people  felt  that  they  had  been  over-taxed  for  the  purpose  of  paying 
interest  on  an  immense  bonded  debt,  a  trifle  only  of  the  proceeds  of 
which  had  been  expended  within  her  territory,  and  that  they  had  borne 
a  larger  than  a  just  proportion  of  the  ordinary  expenses  of  the  state 
government.  It  was,  for  this  reason,  manifestly,  that  there  was 
inserted  in  that  ordinance,  as  to  be  charged  to  West  Virginia  "a 
just  proportion  of  the  ordinary  expenses  of  the  state  government," 
"since  any  part  of  said  debt  was  contracted."  And  it  was  for  this 
reason  that,  after  charging  both  of  the  items  to  the  new  state,  the 
ordinance  provided  for  deducting  from  that  total,  "the  moneys 
paid  into  the  treasury  of  the  commonwealth  from  the  counties  included 
within  the  said  new  state  during  the  same  period." 

It  is  said  that  this  was  an  artificial  and  arbitrary  method.  That 
depends  upon  the  point  of  view.  We  must  take  the  standpoint  of  the 
men  who  drafted  and  adopted  this  ordinance.  If  the  ordinance  had 
used  the  word  "equitable"  instead  of  the  word  "just"  before  the 
word  "proportion, "  in  the  first  line,  and  had  left  the  remainder  as 
it  stands,  could  the  result  have  been  any  different? 

The  definitive  words,  "to  be  ascertained  by  charging  to  it  all  state 
expenditures  within  the  limits  thereof,  and  a  just  proportion  of  the 
ordinary  expenses  of  the  state  government  since  any  part  of  the  said 
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drlii  was  contracted;  and  deducting  therefrom  the  moneys  paid  into 
the  treasury  of  the  commonwealth  from  the  counties  included  within 
the  said  new  state  during  the  same  period,"  would  have  remained, 
and  the  result  must  have  been  precisely  the  same  by  the  pursuit  of  the 
same  method. 

To  construe  this  ordinance  by  disregarding  the  method  prescribed 
in  it.  in  order  to  reach  a  result  which  Virginia  deems  equitable,  or 
which  the  Court  may  think  ought  to  have  been  prescribed,  is  not  to 
"construe"  the  ordinance;  but  is  to  make  a  new  and  different 
ordinance. 

Tip'  members  of  the  legislature  of  1871,  presumably,  knew  what 
this  ordinance  was  when  they  embodied  it  in  their  funding  act.  Is  it 
to  be  supposed  that  the  men  who  framed  the  ordinance,  and  so  care- 
fully outlined  the  method  to  be  pursued,  had,  within  90  days,  in  the 
constitutional  convention,  abandoned  that  method,  and  had  intended 
to  assume  a  different  proportion  of  the  debt  from  that  assumed  by  the 
ordinance?  Counsel  would  have  the  Court  take  an  extraordinary 
liberty  in  construing  the  ordinance. 

They  say,  on  page  11  of  their  notes: 

"That  ordinance  purported  to  be  an  enactment  of 
Virginia  alone.  It  prescribed,  upon  its  face,  an  arbi- 
trary and  what  would  seem  to  be  an  inequitable  basis 
of  settlement.  In  so  far  as  it  provided  for  the  assump- 
tion of  the  new  state  of  a  ''just  proportion"  of  the 
debt  of  the  commonwealth,  its  language  was  free  from 
objection.  But  when  it  came  to  indicate  the  manner 
in  which  that  proportion  should  be  ascertained,  its  terms 
were  not  only  artificial,  hut  on  their  face,  inequitable." 

That  is  a  matter  of  opinion,  and,  although  that  is  the  opinion  of  the 
learned  counsel  and  of  the  bond-holding  creditors  and  their  counsel, 
that  is  not  the  question  before  the  Court.  The  question  is.  "what 
was  intended  by  the  framers  of  the  ordinance  ?" 

8.     "Just"  and  "Equitable"  are  Synonymous. 

We  say  again  that  there  is  no  conflict  between  the  ordinance  and 
Section  8  of  Article  VIII.  Where  the  latter  covers  the  same  ground 
as  the  former,  there  is  but  one  change,  which,  in  the  excitement  of 
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that  day,  is  easily  accounted  for,  if  it  requires  explanation;  and  that  is 
the  substitution  of  the  word  "equitable"  for  the  word  "just"  in  the 
ordinance.  What  is  the  difference  in  common  parlance  between  the 
word  "equitable"  and  the  word  "just"?  Webster  defines  "equit- 
able" as  follows : 

"Possessing  or  exhibiting  equity ;  according  to  nat- 
ural right  or  natural  justice  ;  marked  by  a  due  considera- 
tion for  what  is  fair ;  unbiased ;  impartial ;  just ;  as  an 
equitable  decision,   an   equitable  distribution,"   etc. 

The  first  word  he  gives  as  a  synonym  is  "just,"  followed  by : 

"Fair,  reasonable,  right,  honest,  impartial  candid, 
upright." 

He  defines  "just." 

"That  which  was  fitting;  conforming  or  conformable 
to  rectitude  or  justice;  not  doing  wrong  to  any  one; 
violating  no  right  or  obligation;  upright;  righteous; 
honest ;  true  ; — said  both  of  persons  and  things. 

"3.  Bendering  or  disposed  to  render  to  each  one  his 
due;  equitable;  fair;  impartial,  .as  a  just  duty." 

He  gives  as  synonyms  of  "just" : 

"Equitable,  honest,  upright,  true,  fair,  impartial, 
proper,"  etc. 

Soule  gives  as  the  synonyms  of  "just"; 

"1.  Equitable,  right,  rightful,  lawful,  reasonable. 

"2.  Fair,  fair-minded,   candid,  even-handed. 

"3.  Honest,  upright,  righteous,  blameless,  pure,  con- 
scientious, uncorrupted,  virtuous,  good,  straight-for- 
ward." 

As  the  synonyms  of  "equity,"  he  gives: 
"1.  Justice,  right. 

"2.  Justice,  rectitude,  uprightness,  righteousness, 
impartiality,    fairness,   reasonableness,   fair  play." 

But  it  .seems  impossible,  for  a  moment,  to  consider  that  the  use  of 
the  word  "equitable"  in  the  constitution  operated  to  obliterate  the 
method  prescribed  by  the  ordinance,  when,  if  the  word  "equitable" 
had  been  in  the  ordinance  instead  of  the  word  "just,"  the  result 
would  have  been  precisely  the  same. 
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9.  Ir  the  Ordinance   is   in    Conflict   with    the   Constitution 

thi:  Ordinance  Musi   be  wholly  Eliminated. 

We  take  it  to  be  clear  that  it'  the  ordinance  Is  to  be  ignored  as  the 
method  prescribed  for  ascertaining  the  proportion  of  the  debt  of  the 
commonwealth,  it  must  be  because  it  conflicts  with  Section  8  of 
Article  VIII.  of  the  Constitution.  And  if  it  does  so  conflict,  it  is 
eliminated  as  an  entirety  from  this  ease,  and  is  neither  to  be  treated 
as  a  compact,  nor,  so  far  as  the  method  it  prescribes  is  concerned,  to 
be  considered  at  all.  It  cannot  be  partly  in  and  partly  out  of  the  case; 
in  so  far  as  it  meets  Virginia's  notion  of  what  it  ought  to  be,  and 
out,  so  far  as  it  comes  within  her  condemnation.  It  must  either  be 
the  basis  upon  which  the  amount  is  to  be  ascertained,  or  entirely  dis- 
carded for  that  purpose. 

10.  With  the  Ordinance  Eliminated  the  Ascertainment     0] 

West  V  rginia's  Proportion  of  the  Debt  Must  be  Left 
to  the  Legislature  of  Virginia. 

[f  the  ordinance  is  discarded,  the  case  rests,  so  tar  as  the  liability 
is  concerned,  entirely  upon  Section  8  of  Article  VIII.  of  the  "West 
Virginia  Constitution.  As  we  have  said,  this  article  is  entirely  with- 
out provision  as  to  the  rule  which  shall  govern  in  ascertaining  the 
equitable  proportion.  One  thing  only  is  explicit  in  Section  8  of  Article 
VIII.,  and  that  is  the  command  of  the  legislature  found  in  the 
words : 

'"And  the  legislature  shall  ascertain  the  same  as 
soon  as  may  be  practicable,  and  provide  for  the  liquida- 
tion thereof  by  a  Sinking  Fund  sufficient  to  pay  the 
accruing  interest  and  redeem  the  principal,  within 
thirty-four  years." 

Here  we  have  the  action  of  the  Virginia  legislature  consenting  to 
and  requesting,  by  legislative  act.  the  admission  of  the  state  into 
the  union  under  the  provisions  of  its  constitution.  On  the  theory 
of  the  ordinance  being  eliminated,  this  is  clearly  a  compact  to  the 
effect  that  the  proportion  of  the  public  debt  which  the  new  state 
shall  bear  is  to  be  ascertained  by  her  legislature.  This  commits  entirely 
to  the  legislature  the  ascertainment  of  the  equitable  proportion  of 
the  debt  which  the  new  state  -hall  hear,  and  enjoins     upon    it    the 
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necessity  of  using  in  the  discharge  of  that  duty  all  practicable  speed. 
Ex  necessitate  rex,  this  not  only  gives  to  the  legislature  the  power,  but 
imposes  upon  it  the  duty,  of  choosing  the  method  by  which  the 
equitable  proportion  shall  be  ascertained,  and  its  action  in  that  respect 
would  not  be  subject  to  judicial  review.  This  made  of  it  a  legislative 
question.  It  left  it  to  the  sense  of  justice  of  the  tribunal  which  the 
constitution  selected  for  its  ascertainment.  The  legislature  might 
ascertain  it  through  a  joint  committee  of  the  two  houses,  or  it  might 
provide  for  the  appointment  of  a  commisssion,  instructing  it  as  to  the 
basis  upon  and  a  method  by  which  it  should  be  ascertained  and 
reported  to  that  body.  It  is  urged  against  this  view  that  it  never  could 
have  been  intended  that  the  debtor  state  (if  it  should  turn  out  on  the 
accounting  to  be  a  debtor  state),  should  be  left  to  determine  the  pro- 
portion which  it  should  assume.  It  is  a  sufficient  answer  to  this  to 
say  that  it  was  plainly  and  unmistakably  done.  The  legislature  was 
placed  in  the  position  sustained  by  the  legislature  of  a  state  as  to  the 
selection  of  the  method  of  ascertaining  and  prescribing  the  proportion 
of  the  debt  of  a  county  or  town  which  is  divided.  And  in  such  cases 
the  courts  have  held,  including  this  Court,  that  the  question,  '"'what 
proportion  of  the  debt  of  a  county  or  a  city  or  a  town  which  is  divided 
by  legislative  authority,  shall  he  borne  by  the  portion  set  off  to  make 
a  new  town,  or  included  within  the  boundaries  of  another  county. 
city  or  town"  is  a  legislative  question  and  not  a  judicial  one.  Com- 
missioners of  Laramie  Co.  v.  Commissioners  of  Albany  Co.,  9"2  V .  S. 
:;o;  ;  Mount  Pleasant  v.  Beckwith,  100  V.  S.  514.  If  the  Legislature 
of  West  Virginia  has  failed,  with  or  without  justification,  to  dis- 
charge its  duty  imposed  upon  it  by  the  constitution,  what  is  the 
remedy?  It  has  not  yet  been  decided  that  any  Court  can  mandamus 
;i  legislature  to  pass  a  law,  or  can  restrain  it  in  the  exercise  of  its 
functions.  It  cannot  enjoin  it  from  passing  an  unconstitutional 
measure,  albeit  it  may  overturn  the  measure  after  it  shall  have  been 
passed.  Whether  the  Legislature  of  West  Virginia  is  to.  be  justly 
reproached  for  not  having  acted,  is  a  question  that  will  he  considered 
later.  And  if  the  legislature  had  proceeded  to  the  ascertainment  of 
the  amount  of  the  debt — the  just  proportion  which  should  he  assumed 
by  West  Virginia — either  by  its  own  committees  or  by  a  commission, 
could  the  court  overturn  its  ascertainment  upon  the  giound  that  i1 
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imt  adopted  the  proper  basis  or  method  as  between  population,  area 
or  assessed  valuation?  When  the  power  is  unqualifiedly  committed  by 
a  constitutional  provision  to  the  legislature,  can  any  court  control  the 
exercise  of  that  discretion  as  to  the  selection  of  the  method  by  which 
the  proportion  of  the  public  debt  which  the  new  state  shall  assume 
is  to  be  determined?  When  the  Legislature  in  the  exercise  of  its 
power  and  discretion  shall  have  ascertained  what  it  regards  as  an 
equitable  proportion  of  the  debt,  can  any  court  overturn  that  deter- 
mination because  in  its  opinion  the  proper  method  was  not  pursued, 
and  the  result  does  not  in  its  opinion  constitute  an  equitable  pro- 
portion? The  plain  truth  seems  to  be  that  the  matter— the  ordinance 
being  out  of  the  case — was  left  by  the  legislature  of  Virginia  and  by 
the  congress  to  the  honor  of  the  Legislature  of  West  Virginia.  This 
is  nothing  new  in  our  system.  Since  the  adoption  of  Article  XL  of 
the  Constitution  : 

"The  judicial  power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or  equity  com- 
menced or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state/' 

No  state  can  be  sued,  even  in  this  court  or  in  other  Federal  courts, 
by  citizens  of  another  state  or  by  citizens  or  subjects  of  any  foreign 
state.  Whether  suit  may  be  brought  in  a  state  court  by  an  individual 
against  the  state  in  one  of  her  own  courts  depends  upon  her  own 
consent,  as  evidenced  by  her  own  laws.  So  that  every  citizen  of  the 
United  States  and  every  subject  of  a  foreign  state  who  buys  a  bond  of 
a  state,  takes  it  with  full  notice  and  knowledge  that  the  payment 
thereof  and  of  the  interest  thereon  rests,  in  the  last  analysis,  upon  the 
honor  of  the  state  whose  obligation  it  is. 

11.  With  the  Ordin  wci:  Eliminated  is  the  Matter  Jfstifiable? 

The  case  of  County  of  Tula  re  v.  County  of  Kings,  117  Cal.  195. 
throws  light  upon  this  question. 

Section  3  of  Article  IT.  of  the  Constitution  of  California  is  as  fol- 
lows : 

"Every  county  which  shall  be  enlarged  or  created 
from  territory  taken  from  another  county  or  counties 
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shall  be  liable  for  a  just  proportion  of  the  existing 
debts  and  liabilties  of  the  county  or  counties  from 
which  such  territory  shall  be  taken.'' 

The  County  of  Kings,  in  the  state  of  California,  was  created  wholly 
out  of  Tulare  County,  and  was  fully  established  May  23,  1803.  It  was 
contended  that  on  that  date  there  were  outstanding  $22,000  of  court 
house  and  $5,000  of  road  bonds,  and  that  the  plaintiff  county,  Tulare, 
between  May  29,  1893,  and  September  18,  1895,  had  paid,  on  account 
of  said  bonds,  $14,472.46;  that  on  the  assessment  rolls  of  the  two 
counties,  as  the  basis  of  apportionment,  the  amount  due  from  defend- 
ant was  $4,615.22,  which,  with  interest  due,  would  make  $5,049.61, 
due  October  11,  1895;  that  this  claim  had  been  presented,  etc.,  to  the 
supervisors  of  Kings  County  and  rejected,  when  action  was  brought 
against  Kings  County  to  recover  the  sum.  A  demurrer  being  sus- 
tained, the  case  was  taken  to  the  supreme  court. 

The  contention  in  the  supreme  court  was  that  the  defendant  was 
liable  under  the  constitution. 

The  Court  said : 

"The  contention  of  plaintiff  is  that  by  the  supreme 
law  of  the  state  it  has  been  declared  that  the  new  county 
shall  pay  a  just  proportion  of  the  debts  of  the  old  county 
and  it  is  left  with  the  courts  to  determine  what  that 
just  proportion  may  be  in  a  case  presented.  In  other 
words,  it  is  denied  that  the  legislature  has  any  power  to 
apportion  the  indebtedness,  but  that  this  question  as  to 
how  much  this  just  proportion  will  amount  to  is  purely 
judicial. 

"On  the  other  hand,  defendant  contends  that  the 
sole  question  is  whether  the  action  will  lie  against 
defendant,  the  legislature  having  failed  to  provide  in  the 
act  creating  Kings  County  for  the  apportionment  of  the 
public  property  and  debts  of  the  County  of  Tulare." 

The  court  held  on  the  strength  of  a  prior  decision,  that  The  con- 
stitutional provision  was  a  restriction  upon  the  power  of  the  legislature 
to  divide  a  county,  and  that  the  power  still  remained  with  the  legisla- 
ture to  divide  counties  and  that  Avhere  a  county  was  divided  by  the 
legislature  without  any  provision  as  to  apportionment  of  the  debt 
the  presumption  was  that  the  legislature  thought  no  apportionment 
was  required. 
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The  Court  added  : 

"It  would  seem  to  me,  if  the  courts  should  under- 
take to  determine  this  question  upon  the  authority  of 
the  constitution  alone,  they  would  have  neither  compass 
nor  rudder  by  which  to  be  guided/' 

The  case  was  ruled  largely  by  the  opinion  of  the  supreme  couri 
in  Los  Angeles  County  v.  Orange  County,  91  Cal.  329,  of  which 
decision  the  opinion  says: 

"The  learned  justice  in  delivering  the  opinion  of 
the  court,  called  attention  to  the  established  rule  that 
where  no  provision  is  made  by  the  legislature  as  to  the 
debts  of  the  old  county  they  remain  with  the  old  county. 
He  then  takes  up  the  constitutional  provision  in 
question,  and  says:  'The  mode  of  determining 
the  'just  proportion'  of  the  debts  and  liabilities 
for  which  the  new  county  shall  be  liable,  is  not  pre- 
scribed in  the  constitution,  hut  is  left  to  the  deter- 
mination of  the  legislature  in  each  particular  ease': 
he  points  out  that  the  legislature  did  provide  a 
mode  of  ascertaining  the  'just  proporation'  of  the 
debts  by  the  appointment  of  commissioners,  and  limited 
the  liabilities  to  those  existing  at  the  time  the  act  took. 
effect,  and  he  says:  'As  the  legislature  could  divide 
the  public  property  and  assets  of  the  county  in  such 
mode  as  it  might  choose,  it  was  competent  for  it  to  fix 
upon  a  date,  which  it  might  select,  as  the  time  for  ascer- 
taining their  amount  and  value,  as  well  as  determining 
in  connection  therewith  the  'just  proportion'  of  the 
dehts  and  liabilities  to  he  assumed  by  the  new  county. 
In  the  present  instance  the  legislature  fixed  the  time 
when  the  act  took  effect  as  the  proper  period  for  ascer- 
taining the  amount  of  these  assets  and  liabilities,  and  if 
cannot  he  held  that  the  constitutional  provision  was 
violated  in  selecting  that  as  the  point  of  time  at  which 
to  properly  determine  what  would  he  a  'just  propor- 
tion' of  the  dehts  and  liabilities  to  he  assumed  by  the 
new  county!  The  expenditures  for  which  the  claim  was 
made  were  incurred  in  the  new  county  prior  to  its 
organization,  but  after  the  date  of  the  act,  and  the  com- 
missioners had  reported  these  separately,  with  the 
remark,  "that  as  a  matter  of  equity  the  amount  should 
be  funded  by  Orange  county  to  Los  Angeles  county.' 
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The  opinion  upon  this  point  continues :  'The  legisla- 
ture may  have  considered  that  it  would  be  necessary  for 
the  County  of  Los  Angeles  to  expend  the  money  for 
municipal  purposes  within  this  territory;  and  as  it  was 
within  its  discretion  to  determine  that  if  should  bear 
the  burden  of  any  of  the  expenditures  which  it  might 
thus  make,  the  fact  that  it  has  made  no  provision  for  its 
reimbursement  is  indicative  that  it  was  not  its  intention 
that  it  should  be  reimbursed  therefor:' 

"Now,  this  was  just  such  a  claim  as  counsel  for 
plaintiff  insists  must  be  heard  and  determined  by  the 
judicial  arm  of  the  government,  and  that  over  it  the 
legislature  has  no  jurisdiction  or  power  whatever.  It 
seems  to  me  the  decision  necessarily  settles  the  very 
question  here— that  it  is  a  legislative  and  not  a  judicial 
function.  Upon  plaintiff's  theory  it  was  the  duty  of 
the  court  to  overrule  the  demurrer  and  proceed  to  hear 
and  determine  what  the  "just  proportion'  of  the  debt 
of  Los  Angeles  county  was  that  should  be  borne  by 
Orange  county;  but  the  court  found  no  cause  of  action 
stated,  because  the  legislature  had  disposed  of  it,  and 
because  it  was  a  legislative  function  and  not  a  judicial 
one.  (See,  also,  County  of  Orange  vs.  Los  Angeles 
County,  114  Cal.  390.)'' 

County  of  Tulare  vs.  County  of  Kings,  117  Cal.  195. 

If  the  liability  of  West  Virginia  is  to  be  determined  under  Section 
8  of  Article  VIII.  of  her  Constitution,  without  reference  to  the  ordi- 
nance, then  the  grounds  for  holding  that  the'  legislature  of  West  Vir- 
ginia is  the  only  tribunal  which  can  ascertain  the  amount  of  her 
liability  are  much  stronger  than  those  upon  which  the  California  court, 
in  the  case  just  cited,  decided  that  it  had  no  jurisdiction;  since  the 
Constitution  of  West  Virginia  expressly  provides  that  the  legislature 
shall  ascertain  the  equitable  proportion  of  the  debt  to  be  assumed. 
The  California,  constitution  contained  no  provision  of  this  character. 

We  recognize,  of  course,  the  fact  that  the  power  of  the  Legislature  to 
apportion  the  indebtedness  of  counties  exists  in  case  of  division,  as  an 
incident  to  their  power  to  divide  such  municipalities.  These  are 
public  corporations,  created  for  political  purposes,  and  they  have  no 
contract  rights  to  continued  existence.  They  are  subject,  at  all  times, 
to  legislative  change.     But  the  power  which   the   legislature  has  to 
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create  them,  and  divide  them,  and,  therefore,  the  incidental  power  to 
apportion  their  liabilities,  while  it  proceeds  from  the  power  to  create 
them,  is  no  more  direct  and  unlimited  than  the  power  with  which  the 
Constitution  of  West,  Virginia  clothed  the  Legislature  of  that  state, 
in  respect  to  the  method  of  ascertainment,  and  otherwise,  of  the  pro- 
portion of  the  public  debt  which  would  constitute  an  equitable  share 
for  West  Virginia  to  pay. 

The  question  is  not  whether  it  was  wise  for  the  Legislature  of  Vir- 
ginia to  consent  to  the  admission  of  the  State  of  West  Virginia, 
under  Section  8  of  Article  VIII.  of  her  Constitution,  vesting  such  a 
power  in  her  legislature.  The  question  is,  did  they  do  it?  The 
ascertainment  is,  certainly,  in  its  nature,  a  legislative  function.  In 
the  exercise  of  its  legislative  powers,  the  legislature  may  provide  for 
examination.  It  must,  ultimately,  pass  upon  the  result.  It  may  have 
done  it  on  several  bases  or  theories;  but  it  must,  in  the  end,  select 
the  basis,  for  it  must  provide  for  the  payment. 

The  constitutional  provision,  without  the  ordinance  as  a  guide  as  to 
method,  seems  to  submit  to  the  Court  a  question  which  is  not  judicial 
in  its  nature.  The  case  in  that  respect,  as  well  as  others,  is  unique. 
It  does  not  differ  much,  in  the  aspect  of  it  which  we  are  now  con- 
sidering from  the  case  of  Taylor  vs.  Brewer,  el  als.,  1  Maule  &  Selwin, 
290,  and  Cummer  vs.  Bulls,  10  Mich.  322. 

In  the  former  case  plaintiff  founded  an  action  of  assumpsit  on  an 
agreement  by  defendant  that  any  service  by  plaintiff  should  be  taken 
into  consideration,  and  such  remuneration  be  made  as  should  he 
deemed  right. 

The  court  refused  to  set  aside  a  non-suit. 

Lord  Ellenburough,  C.  J.,  said :  "Here,  I  own,  it  struck  me,  was 
an  engagement  accepted  by  the  bankrupt  on  no  definite  terms,  hut 
only  in  confidence  that  if  his  labor  deserved  anything  he  should  be 
recompensed  for  it  by  the  defendants." 

Graves,  J.,  said :  "I  consider  the  resolution  to  import  that  the  com- 
mittee were  to  judge  whether  any  or  what  recompense  was  right." 

Le  Blanc,  J.,  said:  "It  seems  to  me  to  be  merely  an  engagement 
of  honor." 

Bagley.  J.,  said:  "The  fair  meaning  of  the  resolution  is  this,  that 


270  Virginia  v.  West  Yirgixia. 

it  was  to  be  in  the  breast  of  the  committee  whether  he  was  to  have 
anything,  then  how  much.'' 

Cummer  vs.  Butts  arose  on  a  contract  for  the  sale  of  lumber  which 
stipulated  that  either  party  might  cancel  the  contract  "for  good 
cause." 

One  of  the  parties  terminated  the  contract,  whereupon  the  other 
party,  who  insisted  that  no  good  cause  for  cancellation  existed, 
brought  suit. 

Judge  Graves  said :  ''The  difficulty  is  inherent.  It  exists  in  the 
terms  adopted  by  the  parties.  The  requirement  of  good  cause  as  some- 
thing on  which  the  right  to  revoke  by  one  or  the  other  should  depend, 
is.  as  here  introduced,  too  vague  to  be  fairly  intelligible.  It  is 
manifestly  applied  to  each  party,  but  the  phrase  'good  cause'  in  such 
connection,  as  to  parties  and  subject  matter,  has  no  distinct  sense  as  to 
furnish  a  common  and  intelligible  criterion  for  the  parties,  or  any 
determinate  sense  whatever.  It  is  impossible  to  say  that  the  wills  of 
the  parties  concurred  and  that  each  meant  exactly  what  the  other 
did,  or  even  to  say  what  either  meant.  The  room  for  difference  of 
opinion  is  immense,  and  the  case  is  one  where  the  parties  have  failed 
to  express  themselves  in  terms  capable  of  being  reduced  to  lawful 
certainty  by  judicial  effort." 

12.  This  Court  has  Declared  that  the  Ordinance  and  the 
Constitution  do  not  Conflict  and  are  to  be  Eead  in 
Pari  Materia. 

When  this  case  was  argued  here  on  demurrer,  counsel  for  defendant 
('(intended  that  the  Court  did  not  have  jurisdiction  to  determine  the 
principle  upon  which  West  Virginia  should  be  made  liable  for  any 
portion  of  the  old  debt  of  Virginia  because  this  was  a  matter  which  the 
( '(institution  of  West  Virginia  had  referred  to  her  legislature.  Hence, 
it  was  argued,  the  consent  of  Virginia  to  the  admission  of  Vest  Vir- 
ginia into  the  union,  under  the  provision  of  that  constitution,  and  the 
action  by  congress  admitting  the  new  state,  ('(instituted  a  compact 
between  Virginia  and  West  Virginia,  which  operated  to  commit  to  the 
Legislature  of  the  latter  state  the  ascertainment  of  what  would  be  a 
just  ami  equitable  proportion  of  the  debt  to  be  assumed,  including 
the  hasis  and  method  upon  and  by  which  it  should  be     ascertained. 
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The  Court  in  reply  to  this  argument  resorted  to  the  ordinance  which 
prescribes  the  method  of  ascertainmeni  and  thereby  defines  the  pro- 
portion which  should  be  assumed.  The  Courl  said,  through  the  Chid 
Justice  (206  I.  S.  290,  319)  : 

"It  is,  however,  further  insisted  thai  this  Court  can- 
not proceed  to  judgment  because  of  an  alleged  compact 
entered  into  between  Virginia  and  West  Virginia,  with 
the  consent  of  congress,  by  which  the  question  of  the 
liability  of  West  Virginia  to  Virginia  was  submitted  to 
the  abitrament  and  award  of  the  Legislature  of  West 
Virginia  as  the  sole  tribunal  which  could  pass  upon  it. 
As  we  have  seen,  the  Constitution  of  West  Virginia, 
when  admitted  into  the  union  contained  the  provision: 
'An  equitable  proportion  of  the  public  debt  of  the  Com- 
monwealth of  Virginia  prior  to  the  first  day  of  January, 
one  thousand  eight  hundred  and  sixty-one,  shall  be 
assumed  by  this  state,  and  the  legislature  shall  ascer- 
tain the  same  as  soon  as  may  be  practicable  and  provide 
for  the  liquidation  of  the  same  by  a  sinking  fund  and 
redeem  the  principal  within  thirty-four  years.'  And  it 
is  said  that,  on  May  13,  1862,  the  Legislature  of  "Vir- 
ginia passed  an  act  entitled  'An  act  giving  the  consent 
of  the  Legislature  of  Virginia  to  the  formation  and  erec- 
tion of  a  new  state  within  the  jurisdiction  of  this  state,' 
by  which  consent  was  given  to  the  creation  of  the  pro- 
posed new  state,  'according  to  the  boundaries  and 
under  the  provisions  set  forth  in  the  constitution  for  the 
said  State  of  West  Virginia,  and  the  schedule  thereto 
annexed,  proposed  by  the  convention  which  assembled 
at  Wheeling  on  the  twenty-sixth  day  of  November, 
1861  :"  and  that  by  the  act  of  congress,  the  consent  of 
that  body  was  given  to  all  those  provisions  which  thus 
became  a  constitutional  and  legal  compact  between 
the  two  states.  The  act  of  May  13,  1862,  was  not 
made  a  part  of  the  case  stated  in  the  bill,  and  its  validity 
is  denied  by  counsel  for  Virginia,  but  it  is  unnecesary 
to  go  into  that,  for  when  Virginia,  on  August  20.  1861, 
by  ordinance  provided  'for  the  formation  of  a  new 
state  out  of  the  territory  of  this  state,'  and  declared 
therein  that  'the  new  state  shall  take  upon  itself  a 
just  proporation  of  the  public  debt  of  the  Common- 
wealth of  Virginia   prior  to  the  first  day  of  January. 
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1861/  to  be  ascertained  as  provided,  it  is  to  be  sup- 
posed that  the  new  state  had  this  in  mind  when  it 
framed  its  own  constitution,  and  that  when  that  instru- 
ment provided  that  its  legislature  should  'ascertain  the 
same  as  soon  as  practicable,'  it  referred  to  the  method 
of  ascertainment  (italics  not  the  Court's)  prescribed 
by  the  Virginia  convention.  Beading  the  Virginia 
ordinance  and  the  West  Virginia  constitutional  pro- 
vision in  pari  materia,  it  follows  that  what  was  meant 
by  the  expression  that  the  'legislature  shall  ascertain' 
was  that  the  legislature  should  ascertain  as  soon  as 
practicable  the  result  of  the  pursuit  of  the  method 
prescribed,  and  provide  for  the  liquidation  of  the  amount 
so  ascertained." 

While  nothing  has  been  settled  in  this  ease  except  the  question  of 
jurisdiction,  it  is  quite  difficult  to  conceive  upon  what  principle 
Section  8  of  Article  VIII.  of  the  Constitution  can  be  read  without 
reference  to  Section  9  of  the  ordinance;  and  there  is  no  point  in 
reading  it  in  connection  with  Section  9  of  the  ordinance  except  that 
the  ordinance  furnishes,  and  nowhere  else  is  it  to  be  found,  the  inten- 
tion of  its  framers  as  to  the  method  which  should  be  pursued  in  ascer- 
taining the  result  which  would  constitute  the  just  or  equitable  propor- 
tion intended  to  be  assumed.  Reading  the  ordinance  in  pari  materia, 
with  Section  8  of  Article  VIII.  of  the  Constitution,  incorporates  into 
that  provision  of  the  constitution  all  of  Section  9  of  the  ordinance 
relating  to  the  method  prescribed  for  the  ascertainment  of  the  pro- 
portion of  the  debt  which  the  new  state  was  to  assume. 

Exceptions  to  the  Master's  Report 

Pursuant  to  the  interlocutory  decree,  there  has  been  an  accounting 
before  the  Master  on  the  basis  of  the  ordinance,  and,  alternatively,  on 
the  other  bases  indicated  by  the  decree.  A  large  number  of  <  • 
tions  have  been  filed,  by  both  parties,  to  the  finding  of  the  Master.. 
Most  of  these  exceptions  have  been  fully  argued  in  Part  II.  of  this 
brief.  It  is  admitted  that  the  amount  of  the  public  debt,  on  January 
1,  1861.  was  $32,919,863.1)3:  nor  is  there  any  dispute  Hint  this  debt 
was  incurred  for  works  of  internal  improvement,  as  alleged  in  the 
bill,  and  admitted  in  the  answer. 
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1.  Tin:  M  \stkk.  was  Riciit  in  Holding  that  Bonds  TTeld  by  the 
Sinking  Fund  and  by  the  Literary.  Fund  Were  vot  a 
Part  of  the  Public  Debt  of  Virginia. 

The  only  difference  thai  arose  under  Paragraph  II.  of  the  decree 
between  the  complainant  and  defendant  is  whether  the  bonds  of  the 
commonwealth  held  by  the  Sinking  Fund  of  $1,369,243.92,  and  by  the 
Literary  Fund,  $1,116,843.35,  with  accrued  interest  amounitng  to. 
$15,895,  are  part  of  the  debt. 

As  to  the  latter,  after  investigation  by  counsel  for  the  complainant,, 
it  was  conceded  that  the  bonds  were  in  possession  of  the  board  of  public 
works  for  sale:  hut  have  never  been  disposed  of,  and  were,  therefore, 
not  a  part  of  the  public  debt,  As  to  the  other  two  items,  the  master 
held  that  the  bonds  were  the  property  of  Virginia,  and  were  no  part 
of  the  public  debt  on  January  1.  1861.  This  question  is  elaborately 
discussed  by  the  Master  in  his  report. 

We  are  content  to  rest  the  question  whether  the  bonds  in  the 
Literary  Fund  and  the  Sinking  Fund  were  part  of  the  public  debt 
of  the  Commonwealth  of  Virginia,  on  January  1,  1861,  upon  the 
reasoning  and  citations  of  the  Master,  calling  attention  only  to  one 
or  two  authorities  which  are  not  cited  by  him. 

In  Board  of  Public  Works,  etc.,  v.  Ganiit,  76  Va.  465,  the  court 
said : 

"The  bills  are  against  the  board  of  public  works 
and  the  board  of  education.  Although  the  persons  com- 
posing those  boards  are  made  parties,  in  their  individual 
character,  no  relief  is  asked  against  them  as  such,  and 
it  is  obvious  that  as  individuals  they  have  no  sort  of 
concern  or  interest  in  the  question.  The  acts  com- 
plained of  are  acts  of  the  legislature,  and  the  relief 
sought  is  against  corporations  composed  exclusively  of 
officers  of  the  state.  The  bill  is  precisely  such  as  it 
would  have  been  if  the  appellees  were  proceeding  against 
the  state. 

"Conceding  tint!  the  fund  in  controversy  is  subject  to 
a  pledge  on  behalf  of  the  public  creditors,  it  is  stilt  the 
property  of  the  state  as  absolutely  as  any  of  the  money 
in  tier  treasury,  or  the  capitol  se/uare  and  public 
tut it 'dings. 

"It  is  none  the  less  in  her  possessicn  because  it  is 


274  Virginia  v.  West  Virginia. 

under  the  control  of  the  board  of  education,  for  that 
board  is  a  mere  agency  of  the  state,  having  no  exist- 
ence or  power  independently  of  the  state.  As  was  said 
by  Judge  Anderson  in  Clarke  v.  Tylor,  30  G-ratt.  159 : 
'After  money  is  set  apart  as  a  literary  fund,  the  com- 
monwealth is  still  the  sole  owner  of  it,  as  she  is  of  all 
the  funds  and  property  of  the  board  of  education  and 
the  other  corporations,  which  are  composed  of  officers 
of  the  government,  the  funds  and  property  of  which  are 
the  sole  property  of  the  commonwealth.'  " 

It  would  seem  to  be  clear  that  the  property  of  Virginia  could  not 
very  well  be  a  part  of  the  public  debt  of  Virginia.  Such  bonds  are 
not  outstanding  obligations  of  the  state.  When  the  bonds  were  pur- 
chased by  the  state,  the  debt  was  pro  tanto  discharged,  and  the  bonds 
were  then  no  more  the  obligations  of  the  state  than  if  they  had  never 
been  negotiated. 

At  the  foot  of  the  opinion  is  the  following : 

"Note  by  Judge  Staples. — 'Since  the  foregoing 
opinion  was  delivered,  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  John  Elliott 
and  als.  v.  The  Governor.  Lieutenant-Governor,  Auditor, 
and  other  State  Officers  of  Louisiana,  has  been  rendered. 
The  reasoning  in  that  case  sustains  fully  the  views  pre- 
sented in  my  opinion.'  " 

(The  case  to  which  Judge  Staples  refers  is  reported  under  the  title 
of  "Louisiana  v.  JwmeV  and  "Elliott  v.  Wiltz"  107  U.  S.  711. 

2.  The  Master  was  Eight  in  Excluding  Under  Paragraph  III. 
of  the  Decree  Expenditures  by  Corporations  in  Which 
Virginia  was  a  Stockholder. 

Paragraph  III.  of  the  Decree  required  the  master  to  ascertain  and 
report : 

"All  expenditures  made  by  the  Commonwealth  of 
Virginia  within  the  territory  now  constituting  the  State 
of  West  Virginia,  since  any  part  of  the  debt  was  con- 
tracted."" 

We  agree  with  the  .Master  that  the  paragraph  was  based  upon  that 
portion  of  the  Wheeling  Ordinance  which  reads: 

"The  new   state   shall   take   upon   itself   a  just  pro- 


Defendant's  Brief,  Part  III.  275 

portion  of  the  public  debl  of  the  Commonwealth  of 
Virginia  prior  to  the  firsl  day  of  January,  1861,  to  be 
ascertained  by  charging  to  it  nil  stale  expenditures 
within  I  he  I  lin  lis  thereof." 

We  do  nut  agree  that  the  discussion  by  the  Master  of  the  question 
which  arose  under  this  paragraph,  as  to  the  doctrine  of  "equitable 
construction,"  was  at  all  warranted  by  any  question  which  arose,  or 
couhl  ari.-c.  under  the  third  paragraph,  and  insist  that  the  question 
is  one  of  law,  which  the  Court  did  not  commit  to  the  Master.  The  sole 
-non  under  that  paragraph,  committed  to  the  Master,  was  to  ascer- 
tain and  report  : 

"All  expenditures  made  by  the  Commonwealth  of 
Virginia  within  the  territory  now  constituting  the  State 
of  West  Virginia  since  any  part  of  the  debt  was  con- 
tracted." 

(a)  The  Master's  Finding. 

The  complainant  claimed  that  $5,639,302.66  had  been  expended 
by  the  state  within  the  designated  territory  (Record,  p.  371,  c.  1,  p.  1). 

The  amount  conceded  by  the  defendant  was  $1,251,288.92.' 

The  question  as  to  the  items  2,  3,  lo.  11.  12,  13.  14,  25,  28,  35, 
55,  150,  have  been  fully  argued  in  another  portion  of  the  brief. 

The  Master  allowed,  to  which  the  defendant  excepted,  in  addition 
to  tlie  conceded  sum.  $1,560,271.06,  making  $2,811,559.68,  rejecting 
claims  insisted  upon  under  this  paragraph  by  the  complainant, 
amounting  to  $2,827,"}  £2.68. 

( /> )     The  Rejected  Claims  Represented  Expenditures  by  Private 

Corporations. 

The  claims  rejected  represented  the  expenditures  within  the  State 
of  West  Virginia,  except  as  hereinafter  stated,  by  private  corpora- 
tions created  by  Virginia  by  special  act,  which  possessed  under  her 
general  laws  all  the  facilities  of  a  corporation,  including  perpetuity, 
the  right  to  have  a  common  seal,  to  be  managed  by  a  board  of  directors, 
to  issue  stock,  to  the  stock  of  which  corporations  Virginia  had  sub- 
scribed through  her  board  of  public  works  duly  thereunto  authorized 
by  law  in  conjunction  with  solvent  citizens,  either  two-fifths  or  three- 
fifths,  as  the  special  act  provided.     The  Master  was  clearly  right  in 
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excluding  these  as  state  expenditures  within  the  Territory  of  West 
Virginia.  The  money  paid  in  by  the  state  and  other  stockholders  to 
the  treasurer  of  the  corporation  on  their  respective  subscriptions  became 
the  property  of  the  corporation.  For  such  payments  the  stockholders 
each  received  stock  representing  his  interest  in  the  company's  prop- 
erty. The  distinction  between  the  stockholder  and  the  corporation  is 
too  well  settled  to  require  argument.  The  improvements  made 
through  the  expenditure  of  the  moneys  thus  paid  into  the  treasury  of 
the  corporation  was  its  property.  This  property  did  not  belong  to  the 
state,  nor  did  it  belong  to  the  stockholders.  The  state  in  subscribing 
to  the  stock  carried  none  of  its  soverignty  into  that  relation.  It  stood 
before  the  law  in  respect  of  ownership  and  control  precisely  as  indi- 
viduals or  private  stockholders  stood.  This  has  been  long  settled  by 
the  decisions  of  this  Court. 

(c)  Virginia  Legislature  and  Courts  Recognize  the  Distinction 
Between  Private  Corporations  with  Stock  and  Public 
Corporations  without  Stock. 

The  Virginia  legislature  recognizes  the  distinction  between  private 
corporations  and  public  corporations.  In  several  instances  the  legis- 
lature created,  public  corporations  composed  of  the  governor,  the 
attorney  general,  and  some  other  official  of  the  state,  through  which  to 
construct  work  of  public  improvement.  These  corporations  had  no 
stock.  The  corporations  were  simply  the  agents  of  the  state,  each 
without  stock:  their  property  was  the  property  of  the  state.  The 
Supreme  Court  of  Appeals  of  Virginia  held  that  such  a  corporation 
was  uot  liable  for  damages  caused  in  the  construction  of  an  improve- 
ment, or  in  its  management. 

Sayre  v.   The  Northwestern     Turnpike     Road,     LO 
Leigh  15  1. 

These  private  corporations,  on  the  other  hand,  in  which  the  state 
had  taken  stock  in  conjunction  with  others,  were,  in  respeel  of  suits, 
subject  to  the  same  laws  as  other  private  corporations  throuhoui  the 
state,  to  which  the  state  sustained  no  relation  whatever  excepl  as  a 
sovereign.  In  the  case  of  James  "River,  dec,  v.  Early,  L3  <  i  rat  tan  541 
cited  by  the  Master  and  in  Part  II.  of  this  brief,  which  was  an  action 
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to  recover  for  the  negligence  of  the  corporation  and  in  which  the 
right  to  sue  the  corporation  was  raised,  the  Supreme  Court  of 
Appeals  distinguished  thai  corporation  from  the  public  corporation 
involved  in  the  Sayre  case. 

We  do  qo1  suggest  thai  the  primary  motive  of  the  state  in  sub- 
scribing to  the  stocks  of  such  companies  to  secure  the  construction  of 
highways,  bridges  and  railways,  and  the  improvement  of  rivers,  and 
works  of  public  convenience  and  benefit,  was  to  make  money.  She 
borrowed  the  money  to  pay  her  stock  subscriptions  in  almost  every 
one  of  these  cases.  In  each  case,  the  loan  was  authorized  by  the  act  of 
the  legislature  which  created  the  corporation.  And  in  each  case  the 
evidences  of  debt,  which  were  certificates  of  stock  issued  by  the  state, 
contained  a  reference  to  the  particular  act  under  the  authority  of 
which  the  loan  was  made,  and  the  Court  will  see  in  the  schedule 
annexed  tu  the  Master's  report  opposite  the  name  of  each  of  these 
corporations  the  purpose  for  which  the  loan  was  created,  giving  the 
act  by  date,  and  also  the  number  of  the  loan,  its  maturity  and 
amount.  On  principles  of  international  law.  upon  the  division  of  "\  ir- 
ginia  by  the  separation  of  the  territory  now  constituting  West  A  ir- 
ginia,  and  her  admission  into  the  union  as  a  state,  the  public  improve- 
ments, public  buildings  and  other  governmental  property  within  "West 
Virginia,  would  pass  by  the  fact  of  separation  to  the  new  state;  and  the 
latter  would  be  obliged  on  principles  of  international  law,  as  she  took 
the  property,  to  bear  not  a  part,  but  the  whole  debt  which  had  been 
incurred  in  its  creation.  It  would  be  a  debt  running  with  the  land, 
an  obligation  not  secured  by  8  mortgage  upon  the  territory  of  the  new 
>wite  and  localized  iu  that  way.  but  a  debt  contracted  with  reference 
to,  and  for  the  benefit  of,  the  territory  embraced  in  the  new  state.  It 
would  lie  manifestly  impossible  for  the  State  of  Virginia  by  any  act 
of  her  own.  or  any  agreement  between  her  and  the  proposed  new  state, 
to  convey  to  the  latter  the  property  of  the  corporations  in  which  she 
was  a  mere  stockholder,  for  she  would  not  have  any  property  to  con- 
vey except  her  stock:  manifestly  she  could  not  transfer  the  private 
property  of  the  corporation :  nor  could  the  interest  of  the  private 
stockholders  in  the  corporation  be  displaced  by  any  agreement  made 
by  the  commonwealth  in  respect  to  it. 
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(d)  Virginia  Act  of  1863  Transferring  to  West  Virginia  Prof- 

ERTY  WITHIN  HER  BOUNDARIES. 

No  change  of  the  government  of  the  old  state,  or  its  territory,  could 
change  in  the  slightest  the  corporation  ownership,  or  release  it  from 
its  duties  under  its  charter.  It  would  be  subject,  perhaps,  to  a  new 
master;  and  this  was  evidently  Virginia's  notion  of  it  in  '63.  The 
act  of  February  3,  1863,  passed  by  the  restored  government,  Chapter 
15,  Appendix  to  the  Eecord,  page  128,  provides : 

"That  all  property,  real,  personal  and  mixed,  owned 
by  or  appertaining  to  this  state,  and  being  within  the 
boundaries  of  the  proposed  State  of  West  Virginia,  when 
the  same  becomes  one  of  the  United  States,  shall  there- 
upon pass  to  and  become  the  property  of  the  State  of 
West  Virginia,  and  without  any  other  assignment,  con- 
veyance, transfer  or  delivery  than  is  herein  contained; 
and  shall  include  among  other  things  not  herein  speci- 
fied, all  lands,  buildings,  roads  and  other  internal 
improvements,  or  parts  thereof,  situated  within  the 
said  boundaries,  and  now  vested  in  this  state,  or  in  the 
president  and  directors  of  the  board  of  the  literary 
fund,  or  the  board  of  public  works  therefor,  or  in  any 
person  or  persons,  for  the  use  of  this  state  to  the  extent 
of  the  interests  and  estate  of  this  state  therein:  and 
shall  also  include  the  interest  of  this  state,  or  of  the 
said  president  and  directors,  or  of  the  said  board  of 
public  works,  in  any  parent  bank  or  branch  doing  busi- 
ness within  the  said  boundaries ;  and  all  stocks  of  any 
oilier  company  or  corporation,  the  principal  office  or 
place  of  business  whereof  is  located  within  the  said 
boundaries  standing  in  the  name  of  this  state  or  of  the 
said  president  or  directors,  or  of  the  said  board  of  public 
works,  or  of  any  person  or  persons,  for  the  use  of  this 
state." 

It  was  admitted  on  the  record  by  the  defendant  that  the  principal 
office  or  place  of  business  of  any  corporation  whose  works  were  wholly 
within  the  State  of  West  Virginia,  was  within  the  State  of  West  Vir- 
ginia, and  came  within  the  provisions  of  the  act.  Section  'I,  transferred 
unpaid  and  uncollected,  arrearages  of  taxes  on  lands,  lots,  of  all 
descriptions,  fines  imposed  by  courts,  forfeitures  and  penalties,  &c.,  &c, 
dividends  on  stock  owned  by  the  state  or  by  the  board  of  public  works 
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or  the  Literary  fund,  in  any  hank,  bridge  or  other  corporation,  and 
various  other  items  which  need  not  be  mentioned.  Section  5  provided 
that : 

■'If  the  appropriations  and  transfers    of     property, 

stocks  and  credits  provided  for  by  this  act  take  effect,  the 
State  of  West  Virginia  shall  duly  account  for  the  same 
in  the  settlement  hereafter  to  be  made  with  this  state: 
provided  that  no  such  property,  stocks  and  credits  shall 
have  been  obtained  since  the  re-organization  of  the  state 
government." 

(e)  The  Transfers  of  Property  Took  Place. 

That  the  tranefers  did  take  effect,  is  apparent  from  the  legislation 
of  West  Virginia,  put  in  the  record  by  the  complainant,  and  will  be 
found  in  the  appendix.  If  by  that  act  Virginia  had  transferred  to 
West  Virginia  her  interest  in  the  property,  and  had  provided  simply 
for  the  transfer  of  the  stocks  or  property  of  corporations  in  which  her 
stock  represented  her  interest,  it  might  be  thought  that  it  was  intended 
as  a  mere  muniment  of  title;  but  the  provision  that  she  shall  account 
for  I!  hereafter  in  the  sell  Inn  en  I  to  be  had  between  the  two  states  (jives 
to  it  conclusively  a  different  aspect.  This  act  is  set  out  in  Paragraph 
VIII.  of  the  bill.    And  it  is  alleged  in  this  paragraph  that : 

''The  property  which  was. by  the  operation  of  this  act 
appropriated  and  transferred  from  the  State  of  Virginia 
to  the  State  of  West  Virginia,  and  which  was  subse- 
quently received  and  enjoyed  by  the  State  of  West 
Virginia,  consisted  of  a  number  of  items,  and  the  value 
of  it  amounted  in  the  aggregate  to  several  million  of 
dollars,  the  exact  amount  your  oratrix  is  unable  at 
this  time  more  definitely  to  ascertain  and  state.  That 
of  the  bank  stocks  alone,  which  were  transferred  under 
the  operation  of  this  act,  the  State  of  West  Virginia 
realized  and  received  into  her  treasury  from  the  sale 
thereof  about  $600,000  ;  and  that  no  part  of  the  property 
so  received  by  "West  Virginia  had  been  obtained  by  Vir- 
ginia since  April,  1861." 
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(/)  West  Virginia  cannot  Equitably  be  Charged  both  with 
the  value  of  the  stocks  and  with  the  expenditures 
Made  by  the  Corporations. 

And  the  Master  finds  that  the  amount  due  Virginia  on  account  of 
the  stock  of  the  Northwestern  Bank  of  Virginia  and  of  the  Fair- 
mont Bank,  is  $477,250;  and  he  also  adds  $7,578,  stock  of  Sweet 
&  Salt  Sulphur  Spring  Company;  $4,000,  stock  of  the  White  &  Salt 
&  Salt  Sulphur  Spring  Company ;  $12,000  for  stock  of  the  Fairmont  & 
Palatine  Bridge  Company,  making  in  all  $500,828.  Xo  evidence  was 
offered,  upon  which  he  could  find,  nor  does  he  find,  the  value  of  the 
other  stocks  at  the  time  of  the  transfer  under  the  act  of  1863  to  the 
defendant.  It  is  admitted  that  they  were  of  no  value.  Before  that 
date  the  property  of  such  corporations  had  to  a  considerable  extent 
been  destroyed  by  the  troops  of  Virginia  acting  in  co-operation  with 
the  Confederate  States,  stocks  of  the  bridge  companies  and  the  turn- 
pike companies.  If  there  had  been  evidence  upon  the  part  of  the 
plaintiff  that  the  stock  other  than  bank  stock;  in  other  words  the 
stocks  of  the  private  corporations  created  to  build  bridges,  turnpikes, 
and  other  works  of  internal  improvement,  whose  principle  place  of 
business  was  in  1863  in  the  territory  of  West  Virginia  were  worth  par 
when  thansfered,  he  would  have  been  obliged  to  find  in  favor  of 
West  Arirginia  for  all  the  stocks  at  par.  That  it  is  confessed  on  the 
record  that  they  were  worthless  at  the  time  they  were  transferred  does 
not  change  in  the  slightest  the  status  or  the  principle*.  Upon  this 
basis,  it  is  perfectly  apparent  that  it  was  the  understanding  of  the 
legislature  that  the  expenditures  by  these  companies  of  their  money 
within  West  Virginia  could  not  be  considered  state  indebtedness; 
otherwise,  if  West  Virginia  were  obliged  to  pay  for  them  as  state 
expenditures  and  also  to  pay  for  the  stock,  the  defendant  would  be 
subject  to  double  payments  for  the  same  thing,  which,  of  course, 
never  could  have  been  intended.  It  is  thus  apparent  that  not  only 
was  the  Master  right,  as  a  matter  of  law,  in  rejecting  under  Paragraph 
2  expenditures  by  these  corporations  as  state  expenditures,  but  that 
this  could  not  have  been  the  understanding  of  Virginia,  as  shown  by 
the  act  of  1863.  And  it  will  not  escape  attention  that  the  act  of  1863 
in  respect  of  all  the  items  embraced  in  it,  stocks  and  improvements, 
localized   them,  just  as   the    ordinance    localizes    expenditures.     The 
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ad  of  L863  was  based  upon  territorial  limits.  It  can  hardly  be 
possible  thai   West    Virginia  could  equitably  be  held  responsible  for 

these  stocks  under  the  act  of  L863  at  par  i  1'  they  were  worth  par,  and 
also  be  responsible  for  all.  or  a  part,  of  the  moneys  which  Virginia 
had  borrowed  with  which  to  purchase  them.  That  would  be  unique 
for  want  of  equity. 

(g)   Counsel  fob   Virginia   Beg  the  Question. 

Counsel  for  Virginia  on  page  21  of  their  Notes  of  Argument  say: 
"In  considering  the  questions  which  are  presented 
by  the  controverted  items  in  the  schedules  filed  under 
this  paragraph  it  is  important  always  to  hear  in  mind 
.  the  precise  language  of  the  decree  which,  following  the 
terms  of  the  Wheeling  Ordinance,  directs  the  ascertain- 
ment of : 

'ALL  expenditures  made  by  the  Commonwealth  of 
Virginia  within  the  territory  now  constituting  the  State 
of  West  Virginia  since  any  part  of  the  debt  was  con- 
tracted/ 

"It  is  manifest  that  that  language  in  explicit  and 
comprehensive  terms  embraces  without  exception  or 
qualification,  all  expenditures  of  whatever  character  or 
description,  and  on  whatever  account,  or  for  whatever 
purpose,  or  in  whatever  manner  made,  which  were  made 
by  the  Commonwealth  of  Virginia  in  any  part  of  the 
territory  now  constituting  West  Virginia,  after  March 
19,  1823,  the  agreed  time  at  which  any  part  of  the  debt 
in  question  was  contracted." 

This  is  petitio  principii.  The  question  is  whether  an  expenditure 
by  Virginia  in  the  purchase  of  stock  of  a  corporation,  which  corpora- 
tion is  authorized  to  construct  a  work  of  internal  improvement  within 
the  territory  of  what  is  now  West  Virginia,  is  an  expenditure  "made 
within  West  Virginia  could  not  be  considered  state  expenditure- ; 
made  in  West  Virginia  by  a  corporation  in  which  Virginia  is  a  stock- 
holder. The  learned  counsel  have  emphasized  the  capital  letters  and 
italics  in  the  wrong  place.  The  point  is  not  there :  the  capitals  and 
the  italics,  both,  should  be  transferred  from  the  words  "all  expendi- 
tures" to  the  words  "made  bij  the  Commonwealth  of  Virginia." 
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3.  The  Master  was  Wrong  in  Finding  that  Interest  on  the 
Public  Debt  of  Virginia  was  Part  of  the  Ordinary  Ex- 
pense of  the  State  Government. 

If  the  state  chooses  to  create  corporations,  and  invest  in  their 
capital  stocks,  for  the  making  of  internal  improvements,  and  borrows 
the  money  for  the  purpose  of  paying  her  stock-subscriptions,  while 
she  does  it  upon  her  credit  as  a  sovereign,  the  use  to  which  she 
devotes  the  money  is  not  a  governmental  use;  but  is  a  commercial  use. 

While  the  debt  as  between  the  bond-holders  and  the  state,  is  the 
debt  of  a  sovereign  state,  the  property  acquired  is  an  investment.  It 
is,  in  no  sense,  governmental.  It  is  commercial.  And  to  say  that  the 
interest  annually  accruing  upon  such  debt  is  an  ordinary  expense 
of  state  government,  seems  to  be  absurd.  To  say  that  it  is  even  an 
ordinary  expense  of  a  state,  as  a  sovereignty,  is  not  maintainable. 

Is  it  conceivable  that  the  framers  of  this  ordinance  could  ever  have 
been  induced  to  agree  to  the  proposition,  or  have  contemplated,  that 
by  its  provisions  they  were  binding  the  new  state  to  pay,  under  the 
guise  of  ordinary  expenses,  nearly  $4,000,000  of  interest  on  the  moneys 
borrowed  by  Virginia  to  invest  in  capital  stocks  of  corporations,  which, 
on  the  separation,  she  was  to  keep,  and  did  keep,  as  well  as  of  all  the 
internal  improvements  which  that  stock  represented  ? 

The  Master  finds  the  ordinary  expenses  of  the  state  government  of 
Virginia,  during  the  debt  period;  that  is  to  say,  from  March  19,  1823, 
to  January  1,  1861,  to  have  been  $40,2^  t,896.70,  including  interest 
on  the  public  debt  during  that  period,  amounting  to  $18,574,747.84, 
leaving  as  the  sum  for  ordinary  expenses  of  the  state  government, 
excluding  interest,  $21, 7  00,148. 86,  of  which  he  assigns  to  West  Vir- 
ginia $4,161,352.99.  This  ascertainment  and  apportionment  was 
excepted  to  by  the  defendant.  He  also  assigns  to  the  defendant, 
$3,986,102.93,  as  its  proportion  of  the  interest  paid  on  the  public 
debt  during  the  debl  period,  which  lie  includes  as  a  part  of  the 
ordinary  expenses  of  the  state  government.  To  this,  the  defendant 
excepts. 
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(a)  The  Language  of  the  Ordinance. 

Section  9  of  the  Wheeling  ordinance,    in    which    the  words  to 
construed  occur,  is  as  follows : 

"The  new  state  shall  take  upon  itself  a  just  pro- 
portion of  the  public  debt  of  the  Commonwealth  of 
Virginia  prior  to  the"  first  day  of  January,  1861,  to  be 
ascertained  By  charging  to  it  all  state  expenditures 
within  the  limits  thereof,  and  a  just  proportion  of  the 
ordinary  expenses  of  the  state  government,  since  any 
part  of  said  debt  was  contracted,  and  deducting  there- 
from the  moneys  paid  into  the  treasury  of  the  common- 
wealth from  the  counties  included  within  the  said  new 
state  during  the  same  period." 

(6)    Defendant's   Contention. 

The  defendant  contends  that  upon  every  principle  of  construction, 
by  the  plain  meaning  of  the  words  "ordinary  expenses  'tin  stato 
government,"  by  the  interpretation  which  results  from  reading  sec- 
tion 9  of  the  ordinance  as  a  whole,  by  the  meaning  which  the  words  in 
question  have  acquired  from  common  use  in  the  constitutions  and 
statutes  of  the  different  states  as  well  as  by  the  great  preponderance 
of  judicial  interpretation  in  cases  where  these  words  have  been  con- 
strued interest  on  a  public  debt,  especially  where  such  a  debt  was 
incurred  for  extraordinary  purposes,  cannot  properly  be  included 
among  the  ordinary  expenses  of  a  state  government. 

(c)  Interest  ox  a  State  Debt  is  not  an  Ordinary  Expense  of 
Government  Because  it  ts  Payable  only  During  a 
Limited  Peeiod. 

The  adjective  "ordinary"  fixes  the  character  of  the  expenses  of  the 
government  with  which  the  ordinance  charges  West  Virginia.  An 
ordinary  expense  of  government  is  one  which  ordinarily  recur-  so  long 
as  government  exists.  It  is  obvious  that  interest  on  a  state  debt  does 
not  belong  to  this  category.  A  state  debt  is  a  temporary  obligation 
to  be  discharged  at  an  agreed  time  by  payment.  The  ordinary  expenses 
of  a  state  government,  however,  never  cease.  So  long  as  the  govern- 
ment exists,  expenses  for  its  support,  for  the  maintenance  off  the 
legislative,  judiciary  and  executive  departments,  for  the  performance 
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of  the  various  duties  which  the}'  owe  to  the  people  will  annually  recur 
and  must  be  met.  Even  if  it  were  proper,  as  we  do  not  think  it  is.  to 
describe  payments  upon  a  bonded  state  debt  as  an  expense  of  govern- 
ment, is  it  not  too  clear  for  argument,  when  we  find  that  payments 
upon  such  a  bonded  debt  are  by  the  terms  of  the*  contract  creating  the 
debt  only  to  continue  during  a  specified  limited  time,  while  ordinary 
expenses  of  the  government  must  continue  indefinitely,  that  the  term 
ordinary  expenses  must  be  applied  exclusively  to  the  latter  class  of 
expenses,  and  cannot  be  deemed  to  include  the  payments  on  the  debt 
which  are  to  cease  after  the  expiration  of  the  time  fixed  by  the  con- 
tract ? 

(d)  Interest  on  the  Old  Virginia  Debt  Was  Xot  an  Ordinary 
Expense  of  Government  Because  the  Debt  Was  Incurred 
for  Extraordinary  Purposes. 

In  considering  whether  interest  on  a  state  debt  is  one  of  the  ordi- 
nary expenses  of  a  state  government,  it  is  important  to  bear  in  mind 
the  purposes  for  which  the  debt  was  incurred.  The  debt  of  Virginia  to 
which  the  Wheeling  Ordinance  refers,  was  incurred  for  internal 
improvements.  The  proceeds  of  the  Virginia  bonds  were  either 
directly  applied  in  the  construction  of  highways,  railways,  bridges 
and  similar  improvements,  or  to  the  purchase  of  stock  in  corpora- 
tions which  applied  the  money  in  the  construction  of  such  internal 
improvements.  These  improvements  were  of  a  permanent  character, 
and  in  constructing  them  the  state  was  making  a  permanent  invest- 
ment. We  do  not  understand  that  there  is  any  dispute  that  expendi- 
tures for  works  of  internal  improvements  are  extraordinary  and  not 
ordinary  expenditures.  The  Master's  report  (page  112)  states  that  "the 
question  as  to  what  is  an  extraordinary  expense  seems  to  be  well 
settled,"  and  the  cases  which  he  cites  in  illustration  decide  that 
expenditures  for  permanent  improvements  are  extraordinary  expendi- 
tures. All  the  authorities  on  this  question  are  in  agreement.  A  num- 
ber of  state  constitutions  prohibit  the  state  from  expending  money  on 
works  of  internal  improvement,  This  shows  the  impossibility  of 
regarding  such  an  expense  as  an  ordinary  expense  of  government.  If 
the  principal  of  some  of  the  Virginia     bonds     issued     for     internal 
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improvements  had  fallen  due  within  the  period  covered  by  the  ordi- 
nance and  had  been  paid  to  the  bondholders,  is  it  no1  manifest  that  this 
payment  for  an  extraordinary  purpose,  a  payment  which  could  he  made 
only  once,  could  not  he  deemed  an  ordinary  expense?  And  if  payment 
of  the  principal  debi  would  not  he  an  ordinary  expense,  on  what  theory 
tan  payment  of  the  interest,  which  is  merely  incidental  to  the  prin- 
cipal debt,  he  so  regarded  ?  , 

(e)      Tin;   Fact  that  the   Interest  Was    Payable  at  Regular 
Intervals  Did  Not  Mark  it  ax  Ordinary.  Expense. 

The  only  circumstance  which  gives  any  semblance  of  plausibility  to 
the  claim  that  interest  on  the  Virginia  debt  was  an  ordinary  expense 
of  the  state  government  is  the  fact  that  the  interest  was  payable  at 
regular  intervals  until  the  principal  fell  due  and  was  paid.  We  have 
already  pointed  out  that  the  annual  recurrence  of  an  interest  charge 
during  a  limited  period  does  not  make  the  interest  an  ordinary 
inse.  Suppose  the  state  had  made  a  contract  for  the  construction 
porks  of  internal  improvement,  under  which  payment  therefor 
was  to  he  made  in  equal  semi-annual  installments  during  a  period  of 
year-.  Would  it  he  possible  to  claim  that  the  payment  of  such 
installments  was  an  ordinary  expense  of  government? 

(/)   Interest  is  not  Pkoperly  Described  as  ax  Expense. 

Leaving  out  of  consideration  the  force  of  the  adjective  "ordinary," 
it  would  still  be  not  in  accordance  with  the  common  use  of  language! 
To  describe  the  payment  of  interest  on  a  funded  public  debt  as  an 
expense  of  government  The  difference  between  expense  and  debt  in 
the  common  use  of  language  i>  well  expressed  by  Judge  Spencer  in  a 
Louisiana  case  as  follows:  "In  common  parlance  there  i».  no  doubt,  a 
distinction  in  the  meaning  of  the  words  debts  and  expenses.  The 
latter  is  usually  applied  to  those  current  temporary  obligations  which 
are  met  by  payment  as  they  arise,  while  the  former  designates  obliera- 
tions  of  a  more  enduring  kind'*  (State  ex.  nl.  vs.  State  Auditor,  32 
La.  Ann.  89.  90). 

A  striking  illustration  of  this  distinction  is  found  in  the  provisions 
(if  state  constitutions  relating  to  taxation  and  revenue.     In  most  of  the 
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states  tiic  constitutional  provisions  concerning  taxation  and  the  appro- 
priation of  revenue  expressly  provide  for  the  payment  of  the  expenses 
of  government,  and  also  for  the  payment  of  the  public  debt  and  inter- 
est thereon.  Clearly  the  men  who  framed  these  constitutions  would 
not  have  provided  separately  for  the  payment  of  the  principal  and 
interest  of  the  public  debt,  if  they  had  supposed  that  such  payment 
fell  among  the  expenses  of  government  for  which  they  had  already 
provided.  We  shall  subsequently  call  the  attention  of  the  Court  to  the 
specific  (-(institutional  provisions  to  which  we  refer. 

(g)  The  Distinction  Between  the  State  and  the  Government 

of  the  State. 

The  Wheeling  Ordinance  expressly  discriminates  between  the  state 
and  the  government  of  the  state.  According  to  the  ordinance,  "the 
new  state  shall  take  upon  itself  a  just  proportion  of  the  public  debt  of 
the  Commonwealth  of  Virginia."  The  public  debt  to  be  assumed  is 
the  debt  of  the  Commonwealth  of  Virginia  and  not  of  its  government; 
and  the  new  state,,  not  the  government  of  the  new  state,  is  to  take  upon 
itself  a  just  proportion  thereof,  which  is  to  be  ascertained  "by  charg- 
ing to  it  all  the  state  expenditures  within  the  limits  thereof  and  a 
just  proportion  of  the  ordinary  expenses  of  the  state  government" 
All  stati  expenditures  within  the  defined  area  are  to  be  charged  and  in 
addition  a  part  of  all  the  ordinary  expenses  of  the  state  government. 
It  is  a  cardinal  principle  of  construction  that  effect  must  be  given  to 
every  word  in  a  written  instrument.  In  the  ordinance  no  effect  can 
be  given  to  the  word  "government"  unless  it  is  construed  as  meaning 
something  different  from  the  word  "state.1'  If  this  is  granted,  then 
the  conclusion  follows  that  under  the  ordinance  payment  of  the  public 
debt  of  Virginia,  if  it  is  to  be  regarded  as  an  "expense,"  is  an 
expense  of  the  state,  and  not  of  the  government  of  the  state,  because 
the  ordinance  describes  the  public  debt  as  the  ••debt  of  the  Common- 
wealth of  Virginia,"  that  is  to  say.  of  the  state.  The  state  may  have 
expenses  which  are  no!  the  expenses  of  the  state  government.  If  a 
state  fails  to  pay  interest  on  its  bonds,  its  credit  is  affected,  and  it  is 
an  evenl  to  be  deplored;  but  the  government  of  the  state  must  go  on 
just  the  same.  The  distinction  drawn  by  tbe  ordinance  between  the 
state  and   the  government  of  the  state  is  a   real  and  not  an  artificial 


Defendant's  Brief,  Part  III.  281 

distinction  which  this  Court  has  recognized  in  Texas  v.  White,  7 
Wall.  700,  and  in  Poindexter  v.  Greenhow,  114  U.  S.  290.  In  the 
former  case  Chief  .lust ice  Chase  delivered  the  opinion  of  the  Court, 
and  in  enumerating  the  various  senses  in  which  the  word  state  is  used 
said:  '"And  there  are  instances  in  which  the  principal  sense  of  the 
word  seems  to  hi'  that  primary  one  to  which  we  have  adverted,  of  a 
people  or  political  community,  as  distinguished  from  a  government. 
In  this  latter  sense  the  word  seems  to  he  used  in  the  clause  which 
provides  that  the  United  States  shall  guarantee  to  every  state  in  the 
union  a  republican  form  of  government,  and  shall  protect  each  of  them 
against  invasion.  In  this  clause  a  plain  distinction  is  made  between 
a  state  and  a  government  of  a  state.''  We  think  the  language  of  the 
ordinance  plainly  shows  that  the  words  commonwealth  and  state  are 
therein  used  in  the  primary  sense  of  a  people  or  a  political  community 
as  distinguished  from  the  government.  Such  an  interpretation  is  in 
accordance  with  the  actual  fact.  Under  American  institutions  the 
government  of  a  state  has  no  validity  except  as  representing  the  people 
who  compose  the  state.  When  a  public  debt  is  contracted  it  is  not  the 
government,  hut  the  people  of  the  state  who  become  liable  for  its 
payment.  The  government  merely  acts  as  the  agent  of  the  people 
in  the  transaction.  In  the  case  of  this  debt  of  Virginia  this  is 
peculiarly  true.  The  whole  debt  which  is  the  subject  of  this  suit 
was  incurred  for  internal  improvements,  matters  in  which  the  people 
were  interested,  from  which  the  people  might  anticipate  benefits  in 
the  conduct  of  their  trade  and  commerce,  but  which  have  no  relation 
to  the  work  of  government.  How  can  the  payment  of  such  a  debt  or 
of  the  interest  thereon  be  regarded  as  an  expense  of  government? 
Suppose  a  private  individual  entrusts  the  conduct  of  Ins  arfairs  to  an 
agent,  who,  in  the  course  of  his  employment,  executes  a  note  on  behalf 
of  his  principal.  Would  it  not  be  doing  violence  to  the  ordinary  sense 
in  which  language  is  understood  to  include  payment  of  the  note  or  of 
interest  thereon  among  the  expenses  of  the  agent?  In  the  case  of 
business  corporations,  the  word  government  is  not  used  to  describe  the 
agents  who  conduct  the  business,  hut  the  work  performed  by  them  is 
commonly  described  by  the  word  management,  and  the  expenses  of  tht 
management  of  a  private  corporation,  in  the  largest  sense,  are  called 
operating  expenses.    We  submit  that  no  instance  can  be  found  in  the 
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records  of  private  corporations  where  the  payment  of  interest  on  bonds 
of  such  a  corporation  is  treated  as  an  operating  expense. 

(h)  Finance  Provisions  of  State  Constitutions  Show  that 
Interest  on  a  State  Debt  is  not  Regarded  as  an  Expense 
of  Government. 

The  provisions  of  the  state  constitutions  relating  to  taxation  and 
revenue  are  helpful  in  considering  the  phrase  "ordinary  expenses  of 
the  state  government."  The  constitutions  show  two  things,  (1)  that 
the  creation  of  a  public  debt  is  not  an  ordinary,  but  an  extraordinary 
matter,  and  ( 2 )  that  the  phrases  "expenses  of  the  state"  and 
•"expenses  of  the  state  government"  do  not  apply  to  the  payment  of 
interest  on  state  bonds.  Examination  of  the  constitutions  makes  it 
plain  that  the  founders  of  state  government  intended  that  ordinary 
expenses  should  be  defrayed  out  of  funds  raised  by  taxation,  that  the 
power  of  creating  funded  debts  by  the  issue  of  bonds,  if  granted  at  all,, 
should  be  exercised  only  for  the  purpose  of  meeting  extraordinary 
emergencies,  and  that  such  debts  when  created  should  be  paid  and 
extinguished  at  maturity,  thus  restoring  the  normal  and  ordinary 
condition  of  paying  expenses  as  they  arise  by  the  imposition  and  col- 
lection of  taxes.  Nearly  all  the  state  constitutions  carefully  limit  the 
]  lower  of  the  legislature  to  issue  bonds  and  define  the  purposes  for 
which  this  power  may  be  exercised.  In  some  states,  as  in  Wisconsin, 
the  constitution  prohibits  the  state  from  contracting  public  debts 
except  for  the  purpose  of  defraying  extraordinary  expenditures.  Many 
of  The  constitutions  also  direct  that  the  law  authorizing  the  creation 
>if  a  public  debt  shall  provide  for  levying  a  special  annual  tax  suffi- 
cient to  pay  the  interest  on  the  debt  and  to  provide  a  sinking  fund  for 
the  payment  of  the  principal  at  maturity  within  a  specified  number  I 
years.  Furthermore,  in  many  of  the  states  the  constitutions  direct  the 
legislatures  to  raise  revenues  sufficient  to  defray  the  estimated  expenses 
of  tlie  state  or  of  the  state  government,  and  also  sufficienl  sum  to  pay 
the  interest  on  the  state  debt.  There  could  not  he  a  clearer  indication 
that  interest  on  the  state  debt  was  not  regarded  as  an  expense  of  the 
state  government.  ETad  it  been  deemed  such  an  expense  there  would 
have  been  no  need  of  requiring  the  legislature  to  raise  revenue  to  pay 


Defendant's  Brief,  Part  III.  289 

interest   mi   the  state  debt    in  addition  to   revenue   for   the     purpose 
of  defraying  the  expenses  of  the  state  government, 

We  shall  now  quote  the  specific  provisions  from  the  state  constitu- 
tions to  which  we  have  made  general  reference.  In  many  of  these 
provisions  the  phrase  used  is  substantially  the  same  as  that  in  the 
Wheeling  Ordinance:  namely,  the  ordinary,  or  the  current,  or  the 
accessary,  expenses  of  the  state  government,  and  these  expenses 
are  expressly  distinguished  from  interest  on  the  state  debt.  When  we 
lind  that  so  many  constitutions,  drawn  up  by  men  who  were  under  a 
peculiar  obligation  to  use  language  accurately,  agree  in  separating  the 
ordinary  expenses  of  the  state  government  from  interest  on  the  state 
debt,  the  inference  is  compelling  that  this  distinction  is  generally 
accepted,  and  that  the  men  who  framed  the  Wheeling  Ordinance,  in 
charging  the  new  state  with  a  just  proportion  of  the  ordinary  expenses 
of  the  state  government,  did  not  intend  to  include  interest  on  the  pub- 
lic debt  of  Virginia  among  these  expenses. 

(/')     Extracts  from  State  Constitutions. 

Alabama,  Constitution  of  1875,  Article  X.,  Section  7,  provides  that 
the  City  of  Mobile  "may,  until  the  1st  day  of  January,  1879,  levy  a 
tax  not  to  exceed  the  rate  of  one  per  centum,  and  from  and  after  that 
time  a  tax  not  to  exceed  three-fourths  of  one  per  centum  to  pay  the 
expense  of  the  city  government,  and  may  also  until  the  1st  day  of 
January,  1879,  levy  a  tax  not  to  exceed  the  rate  of  one  per  centum, 
and  from  and  after  that  time  a  tax  not  to  exceed  three-fourths  of  one 
per  centum  to  pay  the  existing  indebtedness  of  said  city  and  the 
interest  thereon." 

Alabama,  Constitution  of  1901,  Article  XL,  Paragraph  216,  provides 
that  the  City  of  Mobile  "may  from  and  after  the  ratification  of  this 
constitution  levy  a  tax  not  to  exceed  the  rate  of  three-fourths  of  one 
per  centum  to  pay  the  expenses  of  the  city  government,  and  may  also 
levy  a  tax  not  to  exceed  three-fourths  of  one  per  centum  to  pay  the 
debt  existing  on  the  6th  day  of  December,  1875.  with  interest  thereon, 
or  any  renewal  of  such  debt." 

Florida,  Constitution  of  1885  (in  force  at  present).  Article  IX., 
Section  2 :  "The  legislature  shall  provide  for  raising  revenue  sufficient 
to  defray  the  expenses  of  the  state  for  each  fiscal  year,  and  also  a 
sufficient  sum  to  pay  the  principal  and  interest  of  the  existing  indebt- 
edness of  the  state." 
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Georgia.  Constitution  ■  of  187?  (in  force),  Article  VII.,  Section  1: 
"The  powers  of  taxation  over  the  whole  state  shall  be  exercised  by  the 
general  assembly  for  the  following  purposes  only:  For  the  support  of 
the  state  government  and  the  public  institutions.  *  *  *  *  To  pay 
the  interest  on  the  public  debt.  To  pay  the  principal  of  the  public 
debt.'* 

Section  14,  Paragraph  1 :  "The  general  assembly  shall  raise  by 
taxation  each  year,  in  addition  to  the  sum  required  to  pay  the  public 
expenses  and  interest  on  the  public  debt,  the  sum  of  $10,000  which 
shall  be  held  as  a  sinking  fund  to  pay  off  and  retire  the  bonds  of  the 
state  which  have  not  yet  matured."' 

Indiana.  Constitution  of  1851  (in  force),  Article  X.,  Section  2: 
"All  the  revenues  derived  from  the  sale  of  any  of  the  public  works 
belonging  to  the  state,  and  from  the  net  annual  income  thereof,  and 
any  surplus  that  may,  at  any  time,  remain  in  the  treasury  derived 
from  taxation  for  general  state  purposes,  after  the  payment  of  the 
ordinary  expenses  of  the  government,  and  of  the  interest  on  bonds  of 
the  state,  other  than  bank  bonds,  shall  be  annually  applied,  under  the 
direction  of  the  general  assembly,  to  the  payment  of  the  principal  of 
the  public  debt." 

The  ordinance  relating  to  the  state  debt  which  was  adopted  as 
part  of  the  Louisiana  Constitution  of  1879,  reduced  the  interest  pay- 
able on  certain  state  bonds,  fixing  the  rate  from  January  1st,  1880,  at 
2  per  cent,  for  five  years  thereafter,  and  provided  in  article  3 :  "Be 
it  further  ordained,  that  the  coupons  of  said  consolidated  bonds 
falling  due  the  first  day  of  January.  1880,  be  and  the  same  is  hereby 
remitted,  and  any  interest  taxes  collected  to  meet  said  coupons  are 
hereby  transferred  to  defray  the  expenses  of  the  state  government." 

Michigan,  ('(institution  of  1850  (in  force).  Article  XIV.,  Section  1, 
provides  that,  "The  legislature  shall  provide  for  an  annual  tax.  suffi- 
cient with  other  resources,  to  pay  the  estimated  expenses  of  the  state 
government,  the  interest  of  the  state  debt,  and  such  deficiency -as  may 
occur  in  the  resources." 

North  Dakota  Constitution,  Article  II.,  Section  174.  provides  that: 
"The  legislative  assembly  shall  provide  for  raising  revenue  sufficient 
to  defray  the  expenses  of  the  state  for  each  year,  not  to  exceed  in  any 
one  year  four  mills  on  the  dollar  of  the  assessed  valuation  of  all  tax- 
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able  property  in  the  state,  to  be  ascertained  by  the  las!  assessment 
made  for  state  and  county  purposes,  and  also  a  sufficient  sum  to  pay 
the  interest  on  the  state  debt." 

Ohio  Constitution,  Article  XII.,  Section  -f,  provides  that:  '"The 
general  assembly  shall  provide  for  raising  revenues  sufficient  to  defray 
the  expenses  of  the  state  for  each  year,  and  also  a  sufficient  sum  to 
pay  the  interest  on  the  state  debt." 

Oklahoma  Constitution,  Article  X..  Section  2,  provides  that:  "The 
legislature  shall  provide  by  law  for  an  annual  tax  sufficient,  with  other 
resources,  to  defray  the  estimated  ordinary  expenses  of  the  state,  for 
each  fiscal  year." 

Section  4  provides  that:  "For  the  purpose  of  paying  the  slate  debt, 
if  any.  the  legislature  shall  provide  for  levying  a  tax,  annually,  suffi- 
cient to  pay  the  annual  interest  and  principal  of  such  debt  within  25 
years  from  the  final  passage  of  the  law  creating  such  debt." 

Oregon,  Constitution  of  185T  (in  force).  Article  IX.,  Section  2: 
"The  legislative  assembly  shall  provide  for  raising  revenue  sufficient 
to  defray  the  expenses  of  the  si  ale  for  each  fiscal  year,  and  also  a  suffi- 
cient sum  to  pay  the  interest  on  the  state  debt,  if  there  be  any." 

Pennsylvania,  Constitution  of  1838,  Article  XI.  added  186-1). 
Sections  1,  2  and  3  provide  for  the  creation  of  state  debts.  Section  -1 
provides  for  the  creation  of  a  sinking  fund  to  pay  the  accruing  inter- 
est and  annually  to  reduce  the  principal  of  the  state  debt  and  then 
provides :  "The  said  sinking  fund  may  be  increased  from  time  to 
time  by  assigning  to  it  any  part  of  the  taxes  or  other  revenues  of  the 
state  not  required  for  the  ordinary  and  current  expenses  of  govern- 
ment." 

Pennsylvania,  Constitution  of  1873,  Article  IX.,  Section  11,  is  in 
substance  the  same  as  Section  4  of  Article  XI.  of  the  preceding 
Constitution  referred  to  above,  and  provides  that  "Said  sinking 
fund  *  *  *  shall  be  increased  from  time  to  time  by  assigning 
to  it  any  part  of  the  taxes  or  other  revenues  of  the  state  not  required 
for  the  ordinary  and  current  expenses  of  government.*' 

South  Dakota  Constitution.  Article  XL,  Section  1,  provides  that: 
"The  legislature  shall  provide  for  an  annual  tax  sufficient  to  defray 
the  estimated  ordinary  expenses  of  the  state  for  each  year,  not  to 
exceed  in  any  one  year  two  mills  on  each  dollar  of  the  assessed  valua- 
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tion  of  all  taxable  property  in  the  state,  to  be  ascertained  by  the  last 
assessment  made  for  state  and  county  purposes. 

"And  whenever  it  shall  appear  that  such  ordinary  expenses  shall 
exceed  the  income  of  the  state  for  such  year,  the  legislature  shall 
provide  for  levying  a  tax  for  the  ensuing  year,  sufficient,  with  other 
sources  of  income,  to  pay  the  deficiency  of  the  preceding  year,  together 
with  the  estimated  expenses  of  such  ensuing  year.  And  for  the  pur- 
pose of  paying  the  public  debt,  the  legislature  shall  provide  for  levying 
a  tax  annually,  sufficient  to  pay  the  annual  interest  and  the  principal 
of  such  debt  within  ten  years  from  the  final  passage  of  the  law  creating 
the  debt,  provided  that  the  annual  tax  for  the  payment  of  the  interest 
and  principal  of  the  public  debt  shall  not  exceed  in  any  one  year  two 
mills  on  each  dollar  of  the  assessed  valuation  of  all  taxable  property 
in  the  state  as  ascertained  by  the  last  assessment  made  for  the  state 
and  county  purposes."' 

In  the  case  of  In  re  Limitation  of  Taxation,  3  S.  D.,  456,  the 
court  construed  Section  1  of  Article  XI.  of  the  Constitution  as  follows: 
"This  section  relates  to  three  different  and  distinct  items  of  taxation : 
First,  the  annual  tax  for  defraying  the  ordmary  expenses  of  the 
state;  second,  taxes  to  pay  deficiencies  from  preceding  year;  third, 
taxation  for  the  purpose  of  paying  the  public  debt.  *  *  *  AYhen 
the  purpose  is  to  pay  the  public  debt,  the  legislature  shall  provide  for 
levying  an  annual  tax  sufficient  to  pay  the  annual  interest  and  the 
debt  within  ten  years.  The  tax,  like  the  one  for  the  estimated  ordinary 
expenses,  is  limited  to  two  mills  on  the  assessed  valuation  of  prop- 
erty." 

Texas  Constitution,  Article  XL,  Section  6,  provides  that:  "Counties, 
cities  and  towns  are  authorized,  in  such  mode  as  may  now  or  may 
hereafter  lie  provided  by  law,  to  levy,  assess  and  collect  the  taxes 
necessary  to  pay  the  interest  and  provide  a  sinking  fund  to  satisfy 
any  indebtedness  heretofore  legally  made  and  undertaken :  but  all 
such  taxes  shall  be  assessed,  and  collected  separateh/  from  that  levied, 
assessed  and  collected  for  current  expenses  of  municipal  government, 
and  shall  when  levied  specify  in  the  act  of  levying  the  purpose  there- 
for, and  such  taxes  may  be  paid  in  the  coupons,  bonds  or  other  indebt- 
edness for  the  payment  of  which  such  tax  may  have  been  levied. '' 

Virginia   Constitution,  Article  XIII..  Section  188.  provides  that: 
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"No  other  or  greater  amount  of  tax  or  revenue  shall  at  any  time  be 
Levied  than  may  be  required  for  the  necessary  expenses  of  the  govern- 
ment, or  to  pay  the  existing  indebtedness  of  the  state." 

Section  L89  fixes  the  rates  of  state  taxation  on  property,  and  pro- 
files that  the  proceeds  "shall  he  applied  to  the  expenses  of  the 
government  and  the  indebtedness  of  the  state.'' 

Washington  Constitution.  Article  VII.,  Section  1,  provides  that: 
"The  legislature  shall  provide  by  law  far  an  annual  tax  sufficient, 
with  other  sources  of  revenue,  to  defray  the  estimated  ordinary  e.r- 
penses  of  the  state  for  each  fiscal  year.  And  for  the  purpose  of  paying 
the  state  debt,  if  there  lie  any,  the  legislature  shall  provide  for  levying 
a  tax  annually,  sufficient  to  pay  the  annual  interest  and  principal  of 
such  debt  within  twenty  years  from  the  final  passage  of  the  law 
creating  the  debt." 

West  Virginia  Constitution,  Article  X.,  Section  4,  provides  that: 
"The  payment  of  any  liability  other  than  that  for  the  ordinary 
expenses  of  the  state,  shall  be  distributed  over  a  period  of  at  least 
twenty  years." 

Section  5  provides  that:  "The  power  of  taxation  of  the  legislature 
shall  extend  to  provisions  for  the  payment  of  the  state  debt  and  inter- 
est thereon,  the  support  of  free  schools,  and  the  payment  of  the  annual 
estimated  expenses  of  tlte  state." 

(j)  The  Distinction  Between  Ordinary  Expenses  of  Govern- 
ment and  Interest  on  a  Public  Debt  is  Apparent  in  thf 
Cask  ok  Municipal  Corporations. 

The  line  of  division  between  ordinary  expenses  of  government 
and  interest  on  a  public  debt  is  plainly  marked  in  the  case  of  munici- 
pal corporations.  It  is  familiar  law  that  a  municipal  corporation 
has  no  power  to  issue  bonds  without  express  authority  from  the 
legislature,  and  statutes  giving  such  authority  are  strictly  construed. 
It  necessarily  follows  that  a  municipal  corporation  has  no  power  to 
impose  taxes  for  the  purpose  of  paying  bonds  or  interest  thereon 
unless  authority  to  issue  the  bonds  was  duly  conferred.  On  the  other 
hand,  a  municipal  corporation,  by  virtue  of  its  creation,  has  implied 
power  to  incur  debts  for  the  purpose  of  its  existence  and  to  raise  money 
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by  taxation  to  pay  these  living  expenses.  In  fT.  8.  v.  New  Orleans,  98 
U.  S.  381,  393,  Mr.  Justice  Field,  speaking  for  this  Conrt,  said: 
"When  such  (municipal)  a  corporation  is  created,  the  power  of  taxa- 
tion is  vested  in  it  as  an  essential  attribute,  for  all  the  purposes  of  its 
existence,  unless  its  exercise  be  in  terms  prohibited.  For  the  accom- 
plishment of  these  purposes,  its  authorities,  however  limited  the  cor- 
poration, must  have  the  power  to  raise  money  and  control  its  expendi- 
ture. In  a  city,  even  of  small  extent,  they  have  to  provide  for  the 
preservation  of  peace,  good  order  and  health,  and  the  execution  of 
such  measures  as  conduce  to  the  general  good  of  its  citizens;  such  as 
the  opening  and  repairing  of  streets,  the  construction  of  side-walks, 
sewers  and  drains,  the  introduction  of  water,  and  the  establishment 
of  a  lire  and  police  department." 

Is  it  not  clear  that  the  expense,-,  which  municipal  corporations  have 
power  to  incur  by  necessary  implication,  are  ordinary  expenses  of 
municipal  governments  as  distinguished  from  those  payments  which 
are  not  necessary  to  their  existence  and  grow  out  of  obligations  which 
depend  for  their  validity  on  the  express  authorization  of  the  legisla- 
ture ? 

(/,■)  The  Adjectives  "Ordinary/"  "Current"  and  "Necessary" 
when  applied  to  governmental  expenses  are  synony- 
MOUS. 

The  Master  has  pointed  out  that  the  expression  considered  by  the 
courts  in  some  cases  is  "ordinary  expenses,"  while  in  others  it  is 
"current  expenses.*'  and  in  still  others  it  is  '"necessary  expenses/" 
These  different  phrases  also  appear  in  the  constitutional  provisions 
which  we  have  quoted.  The  Master  rightly  concludes  that  the  courts 
treat  the  adjectives  •'ordinary"-"  and  '•current"  when  applied  to  expendi- 
tures (if  a  state  or  a  municipality  as  synonymous  (Master's  Report, 
panes  91,  92).  This  Court,  in  considering  the  terms  of  a  private 
trust,  said  :  "We  think  the  correct  interpretation  to  the  phrase  'current 
expenses*  was  given  it  by  the  Circuit  Court,  namely,  ordinary  ex- 
penses*' (Taylor  v.  Mayo,  110  U.  S.  330).  The  cases,  furthermore, 
show  that  the  expression  "necessary  expenses,"  when  the  context  shows 
that  regularly  recurrent  expenses  of  government  are  referred  to.  has 
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the  same  Epeauiaag  as  "ordinary  expenses"  and     "current     expenses.'' 

We  sulunii  that  all  these  phrases  describe  the  expenses  which  are 
incurred  in  carrying  on  the  regular  work  of  government.  Judge 
Lnrton,  in  the  case  of  City  of  Cleveland  v.  U.  S...  Ill  Fed.  Rep.  341. 
350,  defined  current  expenses  as  follows:  "Those  current  expenses 
proper  for  the  maintenance  of  the  city  government  and  chargeable 
against  current  revenue."  In  Burch  x.  Earhart,  ",  Ore.  58,  66,  Chief 
Justice  Kellogg  gave  the  following  definition:  "Current  expenses  of 
the  state  mean  the  ordinary  running  liabilities  incurred  by  the  state 
in  the  administration  of  its  offices  from  year  to  year.''  In  Dunbar  v. 
Board,  </<■..  .~>  Ida.  £07,  112,  1-13.  the  court,  referring  to  the  ordinary 
expenses  of  a  county,  defined  them  as  •"Ordinary  expenses  such  as  are 
usual  to  the  maintenance  of  a  county  government,  the  conduct  of  its 
neeseary   business,   and    the  protection   of   its  property." 

(/)  The  Master's  Argument. 

The  regular  work  of  government  to  which  the  foregoing  definitions 
refer  differs  according  to  the  needs,  the  means  and  the  demands  of 
different  communities.  The  Master's  Report  (page  87)  states:  "The 
defendant  contends  that  the  language  should  receive  a  construction 
which  would  make  •ordinary*  synonymous  with  •'necessary'  or  'essential' 
used  in  the  sense  of  indispensable  expenses — expenses  which  if  not 
paid  the  wheels  of  government  will  cease  to  revolve,  without  the  pay- 
ment of  which  the  state  government  cannot  he  administered.''  In  one 
sense  this  is  a  correct  statement  of  defendant's  position,  but  not  in  the 
sense  in  which  the  Master  apparently  understands  this  statement.  On 
page  92  of  his  report  the  Master  says:  "The  defendant  relies  upon 
the  line  of  cases  where  judgment  creditors  seeking  to  recover  payments 
from  the  revenues  of  the  municipality  have  heen  postponed  to  ordinary 
current  or  necessary  expenses,  which  are  made  a  primary  charge  upon 
revenues.  The  cases  clearly  establish  the  general  doctrine.  From  some 
of  them  it  might  perhaps  he  inferred  that  interest  was  not  a  primary 
charge  or  an  ordinary,  current  or  necessary  expense.  I  find  none  of 
them,  however,  where  the  specific  question  as  to  whether  interest  is  or 
is  not  an  'ordinary  expense*  is  concerned.  It  is  very  clear  that  all 
essential  expenses  are  also  'ordinary  expenses,'  hut  it  does  not  by  any 
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means  follow  that  all  'ordinary  expenses1  are  essential  expenses,  that 
there  may  not  he  'ordinary  expenses'  which  are  not  essential  expenses. 
It  if  were  true  that  judgment  creditors  were  postponed  only  to  essen- 
tial or  indispensable  expenses,  the  cases  might  be  entitled  to  consider- 
able significance.  On  the  contrary,  however,  the  postponing  of  judg- 
ment creditors  is  not  confined  to  essential  or  indispensable  expenses, 
as  expenses  which  do  not  come  within  that  class,  are  often  held  to  be 
primary  in  their  character  and  to  precede  judgment  creditors  as  a 
charge  upon  the  current  revenues.  The  following  cases  show  that  such 
current  or  ordinary  expenses  as  light,  water  and  fire  protection,  none 
of  which  are  essential  to  the  revolution  of  the  wheels  of  govern- 
ment, have  been  held  to  be  ordinary  or  current  expenses  that  will  be 
made  a  charge  upon  the  revenues  prior  to  the  claims  of  judgment 
creditors,  thus  demonstrating  that  the  essential  character  of  the  expen- 
diture is  not  the  test  of  an  ordinary  expense.'  " 

(m)  Fallacy  of  the  Master's  Argument. 

The  Master's  argument  in  substance  appears  to  be  this :  He  con- 
cedes that  the  payment  of  interest  on  a  public  debt  is  not  an  "essential 
expense,"  indispensable  to  carrying  on  the  government,  but  he  argues 
that  because  judgment  creditors  are  postponed  not  only  to  essential 
expenses,  but  also  to  "ordinary  expenses''  which  are  not  "essential," 
therefore  the  cases  relating  to  judgment  creditors  do  not  decide  that 
payment  of  interest  on  a  public  debt  is  not  an  ordinary  expense. 
It  would  be  a  sufficient  answer  to  point  out  that  in  some  cases  the 
judgments  which  were  postponed  to  ordinary  expenses  were  judgments 
for  interest  on  a  public  debt.  The  fallacy  of  the  Master's  argument, 
however,  lies  in  his  assumption  that  he  or  a  court  can  determine  what 
is  an  indispensable  or  essential  expense  of  a  particular  government. 
The  true  rule  is  that  this  is  a  matter  to  be  determined  by  the  govern- 
ment, and  that  the  determination  of  the  government  cannot  be 
reviewed  by  a  court  in  the  absence  of  clear  abuse  of  discretion.  The 
requirements  of  a  highly  developed  state  are  different  from  those  of  a 
newly  settled  state.  The  essential  expenses  of  a  city  like  New  York 
are  in  number  and  kind  very  unlike  those  of  a  town  in  a  sparsely 
settled  western  state.     There  is  no  conflict  in  the  cases  if  one  bears  in 


Defendant's  Brief,  Part  III.  29? 

mind  this  rule,  that  the  judge  of  the  necessity  of  expenses  is  the 
government  itself.  When  this  rule  is  borne  in  mind  it  is  evident  that 
the  Master  is  wrong,  and  that  there  can  be  no  ordinary  expenses  of 
government  in  the  sense  in  which  this  phrase  is  used  by  the  courts, 
which  are  not  essential  expenses.  The  rule  as  we  have  stated  it  has 
been  established  by  the  highest  authorities.  In  City  of  East  St.  Louis 
v.  U.  8.,  lid  1'.  S.  321,  Mr.  Justice  Matthews,  in  delivering  the  opin- 
ion of  the  Court,  said:  "The  question,  what  expenditures  are  proper 
and  necessary  for  the  municipal  administration  is  not  judicial;  it  is 
confided  by  Law  to  the  discretion  of  the  municipal  authorities.  Xo 
court  has  the  right  to  control  that  discretion,  much  less  to  usurp 
and  supersede  it."'  The  same  rule  is  also  recognized  and  approved 
in  the  following  cases: 

White  v.  Mayor,  109  Ala.  476. 

Mayor  v.  State,  32  La.  Ann.  748,  749. 

State  ex.  rel.  Lorenz  v.  New  Orleans,  116  La.  851. 

Sherman  v.  Langham,  92  Tex.  13. 

Young  v.  Lamb.  43  Neb.  813. 

State  V.  Sheldon.  52  Xeb.  364. 

Ward  v.  Piper,  69  Kan|  773. 

(//)  By  the  Great  Preponderance  of  Judicial  Construction 
Interest  on  a  Public  Debt  is  Xot  an  Ordinary  Expense 
of  Government.     The  Authorities. 

The  cases  in  which  the  question  has  arisen  whether  ordinary  or 
current  expenses  of  government  include  interest  on  a  public  debt  are 
few.  This  we  are  persuaded  is  due  to  the  general  understanding  as 
indicated  by  the  constitutional  provisions  cited  above,  that  interest 
on  a  public  debt  is  not  one  of  such  ordinary  expenses.  The  cases 
to  which  we  shall  now  call  the  attention  of  the  court,  however,  seem  to 
us  sufficient  in  number  ami  weight  to  be  decisive  on  this  question. 

In  the  case  of  Quincy  v.  Jackson.  113  U.  S.  332,  a  creditor  who  had 
recovered  a  judgment  upon  coupons  for  interest  on  bonds  which  the 
City  of  Quincy  had  issued  in  payment  of  a  subscription  for  stock 
of  a  railroad  company,  had  petitioned  for  a  writ  of  mandamus  to 
compel  the  city  to  levy  taxes  for  the  payment  of  his  judgment.  The 
city  was  empowered  by  a  law  passed  in  1863  to  levy  taxes  not  exceed- 
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ing  fifty  cents  on  each  one  hundred  dollars  ($100)  of  the  assessed 
value  of  property  "to  pay  the  debts  and  meet  the  general  expenses 
of  said  city/'  In  1869  the  legislature  passed  the  act  authorizing  the 
subscription  for  railroad  stock  in  payment  of  which  the  city  had  issued 
the  judgment  creditor's  bonds.  The  city  contended  that  its  power  to 
tax  was  defined  by  the  act  of  1863,  and  that  this  power  had  been 
exhausted.  The  court,  however,  decided  that  the  act  of  1863  applied 
only  to  taxation  for  raising  money  to  pay  ordinary  expenses,  that  the 
indebtedness  arising  on  the  bonds  given  for  railroad  subscriptions  was 
not  of  this  character,  and  the  power  to  tax  for  the  purpose  of  raising 
money  to  pay  the  bonds  was  implied  in  the  grant  of  authority  to  issue 
the  bonds  in  payment  of  the  stock  subscription.  Mr.  Justice  Harlan, 
speaking  for  the  Court,  (page  336)  said:  "The  act  of  1863  related  to 
debts  and  expenses  incurred  for  ordinary  municipal  purposes  and  not 
To  indebtedness  arising  from  railroad  subscriptions,  the  authority  to 
make  which  is  not  implied  from  any  general  grant  of  municipal  power, 
but  must  be  expressly  conferred  by  statute."  Eef erring  to  the  act 
of  1869,  which  authorized  the  city  to  subscribe  for  the  railroad  stock, 
Mr.  Justice  Harlan  further  said  (page  337)  :  "It  could  not  have  been 
contemplated  that  indebtedness  thus  created  would  be  met  by  such 
taxation  as  was  permitted  for  ordinary  municipal  purposes.  In  giving 
authority  for  such  extraordinary  indebtedness  the  legislature  did  not 
restrict  its  corporate  authorities  to  the  limit  of  the  taxation  provided 
for  ordinary  debts  and  expenses.  The  limitation  imposed  by  the 
city's  charter  upon  its  power  of  taxation  had  reference  to  its 
ordinary  municipal  debts  and  expenses."  This  decision  is  in  point. 
The  judgment  sought  to  be  enforced  was  for  interest  on  a  public  debt. 
The  limited  power  of  the  city  to  tax  for  the  purpose  of  meeting  its 
ordinary  expenses  had  been  exhausted,  and  if  the  court  had  deemed 
interest  on  a  public  debt  an  ordinary  expense  the  writ  of  mandamus 
must  have  been  refused,  but  the  Court  held  that  the  interest  on  this 
public  debt  was  not  an  ordinary  expense,  and  therefore,  the  limitation 
upon  the  city's  power  to  tax  for  ordinary  expenses  did  not  apply. 

In  Clay  County  v.  McAleer,  1 15  U.S.  616,  the  case  arose  on  a  peti- 
tion for  a  writ  of  mandamus  to  compel  Clay  County  to  levy  a  sufficient 
tax  to  pay  the  petitioner's  judgment.  It  appeared  that  the  power 
of  the  county  to  levy  for  ordinary  county  revenue  was  limited  to  six 
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mills,  and  by  demurrer  to  the  answer  it  was  admitted  that  the  maxi- 
mum levy  would  not  be  sufficienl  to  pay  the  ordinary  current  expenses 
of  the  county,  and  that  no  pari  thereof  could  be  applied  for  the  pay- 
ment of  the  petitioner's  judgment  without  seriously  impairing  the 
efficiency  of  the  county  government.  The  Court  held  that  no  levy 
could  be  ordered  to  pay  the  relator's  judgment,  saying  (page  618)  : 
"Here  the  answer  shows  affirmatively  that  the  whole  of  the  six  mill 
levy  of  1882  will  not  he  sufficieni  to  pay  the  ordinary  expenses  of  the 
county." 

East  SI.  Louis  v.  /'.  8.  110  T.  S.  331,  is  to  the  same  effect. 

In  Sibley  v.  Mobile,  '■)  Woods.  .'):;.">.  541,  Judge  Woods,  referring  to 
the  bondholders  who  had  recovered  judgment  against  the  city,  said 
that  they  "are  entitled  to  have  all  the  taxing  power  of  the  city  within 
the  constitutional  limit  exercised,  if  necessary,  to  secure  the  perform- 
ance of  the  contract  made  by  the  city  with  them.  When  that  power 
is  exercised  the  current  expenses  of  the  city  must  he  paid  out  of  the 
fund  so  raised,  and  out  of  the  residue  the  relators  are  entitled  to  share 
pro  rata  with  the  other  creditors  of  the  city  who  have  no  specific  lien 
or  claim  to  any  portion  of  the  taxes." 

Accord  Manor,  etc..  of  New  Orleans  v.  U.  >'..   19  Fed.  Rep.  40. 

In  the  case  of  Ward  v.  Piper,  ('>'•'  Kan.  773,  a  creditor  who  had 
obtained  a  judgment  lor  interest  on  township  bonds  applied  for  a  writ 
of  mandamus  to  compel  the  officers  of  Isabel  Township  to  pay  his 
judgment.  The  plaintiff  asked  to  have  the  fund  which  had  been 
levied  and  collected  to  meet  the  general  current  expenses  of  the  town- 
ship applied  to  the  payment  of  his  judgment  .  This  was  denied  by  the 
.court.  Johnston,  ('.  J.,  delivering  the  opinion,  said,  (page  775)  :  "It 
i-  not  alleged  nor  shown  that  the  funds  raised  for  current  expenses  are 
more  than  sufficient  for  that  purpose.  It  does  not  even  appear  that 
the  indebtedness  on  which  the  judgment  was  founded  was  for  an 
ordinary  expense  of  the  township  to  which  funds  derived  from  a  levy 
for  legal  expenses  could  be  legally  applied.  The  taxes  levied  for  one 
purpose  cannot  he  diverted  and  applied  to  another.  Presumably  the 
township  officers  are  acting  in  good  faith,  and  have  levied  and  raised 
a  fund  which  is  necessary  as  well  as  sufficient  to  meet  the  ordinary 
current  expenses  of  the  economical  administration  of  the  township. 
The  township  organization  must  he  maintained,  and   its  current  ex- 


300  Virginia  v.  West  Virginia. 

penses  met,  although  creditors  of  the  township  must  wait  for  the 
payment  of  their  honds  and  judgments." 

In  State  ex.  rel.  Watkins  v.  Macon  County  Court,  68  Mo.  29,  a 
creditor  who  had  recovered  judgment  on  bonds  which  the  county  had 
issued  in  payment  of  its  subscription  for  stock  in  a  railroad  company, 
applied  for  a  writ  of  mandamus  to  compel  the  county  to  pay  his 
judgment  out  of  its  general  fund.  It  appeared  that  the  statute  which 
authorized  the  county  to  issue  bonds  in  payment  of  the  subscription 
provided  for  a  tax  not  to  exceed  one-twentieth  of  one  per  cent,  upon 
the  assessed  value  of  the  taxable  property  in  the  county  for  the  purpose 
of  paying  the  interest  on  the  bonds,  but  this  special  tax  was  insuffi- 
cient to  pay  relator's  judgment.  The  case  arose  on  demurrer  to  the 
return  which  alleged  that  all  of  the  general  fund  was  needed  to  pay 
the  current  and  necessary  expenses  of  conducting  the  county  govern- 
ment. The  court  refused  to  grant  the  writ  of  mandamus.  Judge 
Norton,  in  the  opinion  of  the  court,  which  he  delivered,  said  (page 
42)  :  "What,  then,  are  the  purposes  for  which  the  general  expenditure 
or  common  fund  of  a  county  is  raised  ?  A  proper  answer  to  this  ques- 
tion can  only  be  returned  by  the  law  which  authorizes  a  levy  of 
taxes  to  produce  it.  That  law  is  to  lie  found  in  Wagner's  Statutes, 
section  165,  page  1193,  and  is  as  follows:  'The  several  county  courts 
are  empowered  to  levy  such  sums  as  may  be  annually  necessary  to 
defray  the  expenses  of  their  respective  counties,  by  a  tax  upon  all 
property  and  licenses  made  taxable  by  law  for  state  purposes,  *  *  * 
but  the  county  tax  shall  in  no  case  exceed  one-half  of  one  per  cent.' 
The  revenue  derived  from  the  tax  thus  authorized  to  be  annually 
imposed,  is  in  the  very  terms  of  the  law  declared  to  be  to  defray  the 
expenses  of  the  county,  which  we  understand  to  mean  the  ordinary- 
current  expenses  incurred  in  conducting  the  county  government,  such 
as  the  payment  of  grand  and  petit  jurors,  witnesses  summoned  before 
the  grand  jury,  costs  of  criminal  prosecutions,  expenses  in  supporting 
the  poor  and  insane  of  the  county,  salaries  of  officers,  assessing  and 
collecting  the  revenue,  &c. 

"That  an  extraordinary  indebtedness  incurred  by  a  county  in  sub- 
scribing stock  to  a  railroad  corporation  and  in  issuing  bonds  in  pay- 
ment was  never  intended  by  the  general  assembly  to  be  embraced  in  the 
words  ''expenses  of  the  county.'  or  that  they  contemplated  the  creation 
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of  any  debt  for  county  purposes  is  manifest  from  section  l(i(i.  which 
makes  it  the  duty  of  the  county  court,  after  the  assessor's  hook  lias  been 
adjusted  and  returned.  Mo  ascertain  the  sum  necessary  to  he  raised  for 
county  purposes,  and  fix  the  rate  of  taxes  so  as  to  raise  the  required 
sum.  If  section  165,  supra,  was  intended  to  authorize  the  creation  of 
debts  or  provide  for  their  payment,  the  general  assembly  would,  doubt- 
less, have  so  expressed  themselves  as  they  did  in  sections  1  and  7,  page 
1158,  of  the  same  law  in  providing  for  the  levy  of  state  taxes.  Section 
1  provides  that  'for  the  support  of  the  government  of  the  state,  the 
payment  of  the  state  debt,  *  *  *  taxes  shall  he  levied  on  all 
property,  real  and  personal,'  *  *  *  and  section  7  provides  that 
there  shall  annually  be  levied,  assessed  and  collected  on  the  assessed 
value  of  all  the  real  and  personal  property  subject  to  taxation  in  the 
state,  one-fifth  of  one  per  cent,  for  state  revenue,  and  one-fourth 
of  one  per  cent,  for  the  payment  of  all  state  indebtedness.  The  state 
revenue  thus  provided  is  in  express  terms  for  the  support  of  the  state 
government,  and  the  county  revenue  provided  for  in  section  165  is  for 
the  payment  of  the  expenses  of  the  county  government. 

"That  such  an  extraordinary  indebtedness  as  is 
incurred  by  a  county  in  issuing  bonds  in  payment  of  a 
railroad  sul »scription  was  not  intended  to  be  embraced 
in  the  terms  "expenses  of  the  county,'  is  apparent  when 
it  is  considered  that  the  very  same  words  used  by  the 
general  assembly  in  section  165  are  to  be  found  in  sec- 
tion 20,  Revised  Statutes  1825,  page  671,  except  in  the 
latter  act,  the  tax  authorized  was  limited  to  50  per 
cent,  of  the  amount  of  state  tax.  The  same  section 
was  continued  in  the  Eevised  Code  of  1835,  except  that 
the  amount  of  tax  was  in  no  case  to  exceed  the  amount 
of  the  state  tax.  It  is  also  to  be  found  in  the  Code  of 
1845,  and  that  of  1855,  the  only  difference  being  that  in 
the  former  the  rate  of  taxation  was  not  to  exceed  34 
cents,  and  in  the  latter  not  to  exceed  40  cents  on  a 
valuation  of  $100.  It  is  clear  that  the  general  assembly 
in  1825  and  in  1835,  when  they  authorized  the  county 
courts  to  levy  such  tax  from  time  to  time  as  should 
be  necessary  for  defraying  county  expenses,  could  have 
had  no  reference  to  such  indebtedness  as  arises  from 
a  county  bond  issued  in  discharge  of  a  subscription  to 
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the  stock  of  a  railroad  corporation,  because,  at  that  time, 
there  was  no  law  to  be  found  on  our  statute  books  au- 
thorizing such  subscriptions  or  the  issuance  of  any 
such  obligations." 

Accord  State  ex  rel.  Hudson  v.  Trammel,  11  S. 
W.  Rep.  717,  Missouri. 

City  of  Denison  v.  Foster,  37  S.  W.  Eep.  167. 
Texas. 

Cromarty  v.   Commissioners,  85  X.  C.   211,  81 
X.  C.  131.' 

In  the  foregoing  cases  creditors  who  had  recovered  judgments  on 
claims  for  interest  on  municipal  bonds  were  not  allowed  to  take 
funds  raised  for  the  payment  of  the  ordinary  expenses  of  the  muni- 
cipalities when  the  funds  were  needed  for  this  purpose.  The  decisions 
conclusively  establish  that  interest  on  a  public  debt  is  not  an  ordinary 
expense  of  government;  if  it  had  been,  the  courts  would  have  been 
bound  to  hold  that  funds  devoted  to  the  payment  of  ordinary  expenses 
should  be  applied  to  the  payment  of  such  interest,  but  they  held 
instead  that  the  claims  for  interest  must  wait  for  payment  until  the 
ordinary  expenses  had  been  paid.  The  Master's  report  (page  108) 
protests  that  the  cases  of  the  judgment  creditors  are  not  directly  in 
point,  because  the  present  case  is  not  a  controversy  between  a  judg- 
ment creditor  and  a  municipality;  but  surely  the  principle  which 
governed  the  decisions  by  which  the  payment  of  judgments  for  inter- 
est on  a  public  debt  were  postponed  to  the  payment  of  ordinary 
expenses,  is  the  same  principle  which  must  govern  in  the  controversy 
between  Virginia  and  West  Virginia.  The  question  here  is  the  same 
as  the  question  in  these  cases,  namely,  whether  interest  on  a  public 
debt  is  an  ordinary  expense  of  government.  The  cases  cited  above 
decided  that  it  was  not. 

In  WJiite  v.  Mayor,  119  Ala.  476,  the  case  arose  on  an  application 
by  the  holder  of  a  judgment  based  on  coupons  for  interest  on  bonds 
of  the  town  of  Decatur  for  a  writ  of  mandamus  to  compel  the  town 
to  pay  this  judgment  out  of  its  general  revenue.  The  court  held  that 
the  petitioner  was  entitled  to  mandamus,  applicable,  however,  only 
to  the  surplus  of  the  town's  revenues  over  its  current  expenses. 
McClellan,  J.,  in  delivering  the  opinion  of  the  court,  said,  page  480 : 
"It  is  thoroughly  well  settled  law  that  where  the  interest  and  principal 
of  a  municipal  bonded  debt  is  payable  out  of  the  general  revenue  of 
the  town,  no  part  of  such  revenue  that  is  necessary  to  moot    current 
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Legitimate  municipal  expenses  can  be  subjected  to  the  payment  thereof, 
but  only  to  bhe  surplus  of  income  after  the  governmental  expenditures 
have  been  me1  or  provided  for  can  by  any  process  of  law  be  applied  to 
such  debt.  Dill  v.  .1/////.  Corp.,  Sees.  100,  101;  Underhill  v.  Calhoun, 
63  Ala.  216;  Williamsport  v.  Com.,  190  Pa.  St.  498;  East  St.  Louis 
v.  U.  8.,  110  U.  S.  321;  Com.  v.  Commission,  1  Wharton  1.  Nor  can 
it  make  anv  difference  that  the  bonded  debt  is  specially  charged  upon 
the  general  revenues  or  that  the  corporate  authorities  are  specially 
required  to  set  apart  a  sufficiency  of  such  revenues  to  meet  such  debt. 
*  *  *  *  with  or  in  the  absence  of  such  provisions,  it  is  within 
the  power  of  and  is  the  duty  of  municipal  corporations  *  *  *  * 
to  apply  the  whole  revenues  to  current  municipal  expense-,  leaving 
nothing  to  go  in  payment  of  bonded  debts,  nor  can  the  courts  deter- 
mine what  municipal  expenditures  are  necessary.  If  a  given  expen- 
diture is  within  charter  authorization,  and  therefore  abstractly  con- 
sidered a  legitimate  municipal  charge,  the  courts  cannot  pass  upon  the 
ail\  isability  or  wisdom  of  its  being  made  or  incurred." 

In  the  case  of  Anniston  v.  Runt,  140  Ala.  394.  the  charter  of  the 
City  of  Anniston  required  the  city  council  before  July  1st  in  each  year 
to  agree  upon  a  budget  of  expenses  for  governmental  purposes  for  the 
year  ending  on  the  30th  of  the  following  June.  In  making  up  the 
budget  for  the  year  ending  June  30th,  1903,  the  council  had  included 
among  the  expenses  for  government  purposes  an  item  of  $7,600  for 
interest  on  bonds  of  the  city.  A  judgment  creditor  of  the  city 
applied  for  a  writ  of  mandamus  commanding  the  mayor  and  council- 
men  to  pay  his  judgment  out  of  the  surplus  revenue  of  the  city  for  the 
year  ending  June  30th,  1903,  and  restraining  them  from  paying  the 
interest  on  the  bonds  which  had  been  included  in  the  budget  among 
the  government  expenses.  If  the  revenues  were  not  applied  to  the 
payment  of  this  interest  there  would  be  a  surplus  to  pay  the  petition- 
er's judgment.  The  writ  of  mandamus  was  granted  and  the  Supreme 
Court  affirmed  the  judgment  of  the  court  below.  In  delivering  the 
opinion  of  the  court,  Haralson.  J.,  said  (p.  400)  :  "We  have  found 
neither  in  the  charter  nor  in  any  other  statute  any  legislative  author- 
ity to  make  the  interest  income  on  municipal  bonds  and  accounts  an 
item  of  expenditure  for  the  administration  of  government  purposes. 
The  council.,  therefore,  had  no  risdit  to  estimate  this  interest  as  a 


304  Virginia  v.  West  Virginia 

government  expense  and  by  way  of  anticipation  in  their  budget  of 
expenses  to  appropriate  the  amount  to  the  payment  of  interest  on 
municipal  bonds  and  accounts  so  as  to  defeat  the  plaintiff  or  other 
creditors  in  their  efforts  to  subject  this  excess  over  necessary  current 
expenditures  to  the  satisfaction  of  their  demands." 

In  Leavitt  v.  Town  of  Somerville,  75  Atlantic  Eep.  54  (Maine, 
1909),  the  question  was  whether  certain  bonds  of  the  town  were  valid 
under  the  constitutional  provision  limiting  the  debt  which  the  town 
could  incur.  The  bonds  in  question,  which  exceeded  in  amount  the 
limit  of  indebtedness,  purported  to  refund  a  debt  existing  at  the  time 
when  the  constitutional  limitation  took  effect.  The  amount  of  the 
bonds  was  larger  than  the  original  debt,  but  if  the  excess  represented 
accumulated  interest  the  bonds  would  be  valid.  The  court,  however, 
declared  this  fact  had  not  been  proved,  saying  (page  57)  :  "There  is 
no  legitimate  inference  that  the  town  officers  paid  current  expenses 
any  more  than  that  they  paid  the  interest  on  the  town  debt." 

In  Dexter  v.  County  Commissioners,  20  Weekly  Law  Bulletin  364 
(Hamilton  County,  Ohio,  Common  Pleas),  it  was  held  that  the  esti- 
mated levy  which  the  statutes  required  the  auditor  to  present  to  the 
county  commissioners  on  or  before  the  first  Monday  in  April  of  each 
year,  was  intended  to  cover  current  expenses  as  distinguished  from  the 
payment  of  the  bond  liabilities  of  the  county,  and  that  the  acts  creating 
sinking  funds  for  future  payments  of  outstanding  bonds  did  not  con- 
template the  payment  of  debts  and  the  accumulation  of  moneys  for  that 
purpose  as  among  the  current  monthly  or  annual  expenses  of  the 
county. 

In  the  case  of  University  B.  /.'.  Co.  v.  Holrfen,  63  X.  C.  410,  the 
Supreme  Court  of  North  Carolina  had  occasion  to  construe  a  provision 
of  the  recently  adopted  Constitution  of  1868.  This  provision  con- 
tained in  Article  5,  section  1  of  the  Constitution,  is  as  follows: 

''The  general  assembly  shall  levy  a  capitation  tax  on 
every  male  inhabitant — which  shall  be  equal,  on  each, 
to  the  tax  on  property  valued  at  $300  in  cash.  *  *  * 
And  the  state  and  county  capitation  tax  combined 
shall  never  exceed  $2.00  on  the  head." 

The  question  was  whether  this  provision,  requiring  what  the  court 
called  an  equation  of  taxation  between  the  property  tax  and  the  capi- 
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tation  tax,  applied  to  all  taxes,  or  whether  it  was  limited.  The  court 
gave  the  question  most  careful  consideration,  deeming  it  so  important 
that  each  of  the  judges  delivered  a  separate  opinion.  The  conclusion 
of  the  judges  was  that  the  equation  of  taxation  established  by  the 
provision  which  we  have  quoted  did  not  apply  to  all  taxes,  hut  only  to 
taxes  imposed  Tor  the  ordinary  expenses  of  government,  and  the 
judges  expressly  declared  that  the  equation  of  taxation  did  not  apply 
to  taxes  imposed  for  the  purpose  of  raising  money  to  pay  interest  on 
a  public  debt. 

Pearson,  C.  J.,  said    (page  414)  : 

"1  agree  that  it'  under  this  equation,  carried  to  it- 
limits,  the  amount  is  not  enough  to  meet  current  ex- 
penses, and  also  to  pay  the  interest  on  the  public  debt;, 
then  for  the  excess  needed  it  is  not  only  within  the 
power,  hut  it  is  the  duty  of  the  general  assembly  to 
disregard  the  equation.'-' 

Reade,  4.,  said  (page  418)  : 

"My  construction  of  the  tax  power  ox  me  legislature 
under  the  constitution  is  as  follows:  (1)  The  first 
object  of  the  convention  in  the  fifth  article  of  the  con- 
stitution was  to  provide  for  the  ordinary  and  current 
expenses  of  the  government;  that  is  done  in  section- 
1,  2  and  3  And  for  that  purpose  the  tax  is  limited 
to  $2  on  the  poll,  and  the  same  amount  on  $300  worth 
df  property,  and  the  equation  must  be  observed.  This 
was  thought  to  be  sufficient  for  the  ordinary  and 
economical  administration  of  the  government.  (2)  We 
had  a  considerable  public  debt,  and  after  providing  for 
current  expenses,  the  next  consideration  was,  how  is  the 
public  debt  to  he  met?  And  the  fourth  section  provides, 
that  a  special  tax  shall  be  laid  for  that." 

Dick.  J.,  said  (page  432)  : 

"The  object  of  the  convention  in  article  5,  section  1, 
was  to  provide  a  system  of  general  taxation  for  the 
ordinary  expenses  of  the  government.  *  *  *  Sec- 
tions 1.  2  and  3  establish  a  general  reveime  system  for 
the  state;  and  sections  4  and  5  provide  special  taxes 
for  the  state  indebtedness,  unexpected  exigencies  and 
for  the  completion  of  unfinished  railroads."" 
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Speaking  in  reference  to  Section  5,  Article  5,  of  the  Constitution, 
which  authorizes  the  state  to  issue  bond's  for  extraordinary  purposes, 
Judge  Dick  said  (page  433  : 

"The  convention  evidently  contemplated  the  necessity 
of  incurring  new  debts  outside  of  the  ordinary  expenses 
of  the  government." 

Settle,  J.,  said  (page  436)  : 

"I  conclude  that  the  equation  of  taxation  applies  only 
to  the  ordinary  expenses  of  the  state  government.  It 
does  not  apply  to  the  public  debt."' 

The  opinion  of  the  judges  in  University  B.  B.  Co.  v.  Ilolden,  that 
the  equation  of  taxation  prescribed  in  Section  1,  Article  5,  of  the 
North  Carolina  Constitution,  applies  only  to  taxes  imposed  for  the 
payment  of  the  ordinary  expenses  of  government  and  does  not  apply 
to  taxes  imposed  for  payment  of  interest  on  a  public  debt,  was 
affirmed  after  very  careful  consideration  of  the  whole  subject  and  a 
review  of  all  the  authorities  in  the  recent  case  of  Southern  By.  Co.  v. 
Board  of  Commissioners  of  Mecklenberg  County,  148  jST.  C.  220. 

The  case  of  Union  Pacific  B.  B.  Co.  v.  U.  S.,  99  U.  S.  402,  though 
it  relates  to  a  private  corporation,  is,  we  submit,  in  point,  because  it 
decides  that  interest  on  a  funded  debt  is  not  an  ordinary  expense.  The 
question  in  the  case  was  whether  the  Union  Pacific  Company  was 
liable  to  account  to  the  government  for  five  per  cent,  of  its  net  earn- 
ings under  the  sixth  section  of  its  charter  and  the  Court  had  to  deter- 
mine what  was  meant  by  the  expression,  "the  net  earnings  of  the 
road."  Mr.  Justice  Bradley,  who  delivered  the  opinion  of  the  Court, 
said  : 

"As  a  general  proposition,  net  earnings  are  the  excess 
of  the  gross  earnings  over  the  expenditures  defrayed 
in  producing  them,  aside  from,  and  exclusive  of,  the 
expenditure  of  capital  laid  out  in  constructing  and 
equipping  the  works  themselves.  It  may  often  be 
difficult  to  draw  a  precise  line  between  expenditures  for 
construction  and  the  ordinary  expenses  incident  to 
operating  and  maintaining  the  road  and  works  of  a 
railroad  company.  Theoretically,  the  expenses  charge- 
able to  earnings  include  the  general  expenses  of  keeping 
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up  the  organization  of  the  company,  and  all  expenses 
incurred  in  operating  the  works  and  keeping  them  in 
good  condition  and  repair;  whilst  expenses  chargeable 
i"  capital  include  those  which  arc  incurred  in  the 
original  construction  of  the  works,  and  in  t he  subsequent 
enlargement  and  improvement  thereof.  *  *  *  All 
payments  of  interesi  on  the  bonded  indebtedness  of  the 
company  should  he  charged  to  capital  interest  account, 
and  not  to  current  expenditures.  Though  payable  out 
of  earnings  before  any  dividend  can  be  made  to  stock- 
holders, they  cannot  be  deducted  for  the  purpose  of  as- 
certaining  the  "net  earnings'  of  the  road,  as  that  term 
is  to  be  understood  in  the  sixth  section  of  the  act. 
The  bonded  debt  incurred  lor  the  purpose  of  construc- 
tion and  equipment  is  hut  another  form  of  capital, 
analogous  to  preferred  stock:  and  the  interest  accruing 
thereon  is  in  the  natrue  of  a  dividend  on  such  capital. 
It  ha-  nothing  to  do  with  and  cannot  affect  the  amount 
of  the  net  earnings  of  the  road." 

(o)  Legislation  of  Virginia  During  the  Period  Covered  by 
the  Ordinance  Did  Xot  Deal  With  [nterest  on  the 
Public  Debt  as  an  Ordinary  Exfexse  of  Government. 

The  legislature  of  Virginia,  in  its  appropriations,  from  1823,  did 
not  deal  with  the  interest  on  the  internal  improvement  debt  as  one 
of  the  items  constituting  the  ordinary  expenses  of  the  state  govern- 
ment. The  fiscal  year  of  the  state  began  on  the  first  day  of  October 
of  each  year.  The  annual  appropriation  bill  constituted  a  general 
fund  of  the  taxes  and  arrears  of  taxes  due  on  the  first  day  of  October, 
last  preceding,  not  otherwise  appropriated,  and  all  other  branches 
of  revenue  not  appropriated  by  law,  which  shall  come  into  the  public 
treasury  prior  to  the  succeeding  October  and  the  surplus  of  all  appro- 
priations theretofore  made,  shall  constitute  a  general  fund,  and  be 
appropriated  in  specific  sums,  as  follows,  to-wit : 

To  the  expense  of  the  general  assembly :  to  the  salaries  and  allow- 
ances of  the  officers  of  the  civil  government;  to  the  commissioners  of 
the  revenue,  for  examining  commissioners'  books;  to  defray  criminal 
charges,  including  the  expense  of  guarding  jails;  for  pensions,  civil 
contingent  fund,  militia  establishment,  including  the  services  of  clerks 
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of  courts-martial,  of  adjutants,  provost  marshals,  and  expenses,  and 
for  the  purchase  of  drums,  fifes,  and  to  pay  for  instruments  where  the 
fines  of  the  regiments  are  insufficient,  pay  of  the  adjutants  and  inspec- 
tors; internal  charges  of  the  penitentiary,  house  and  officers'  salaries 
and  the  transportation  of  criminals  to  the  penitentiary,  such  balance 
of  former  appropriations  to  complete  penitentiaries;  public  guard  in 
the  city  of  Richmond ;  slaves  executed  or  transported ;  expense  of 
representation  to  congress  and  state  senate ;  public  warehouses,  includ- 
ing the  pay  of  superintendents,  civil  prosecutions,  including  clerks  and 
sheriffs'  fees ;  services  of  guard  at  Lexington  arsenal ;  for  the  collection 
and  transportation  of  arms;  to  constitute  the  balance  of  military 
contingent  fund,  including  claims  for  services  during  the  last  war; 
transportation  of  public  arms;  defray  expense  of  publishing  the  map 
of  Virginia ;  complete  erection  of  Western  Lunatic  Hospital ;  support 
of  lunatic  hospital  at  Williamsburg;  transportation  and  expenses  of 
lunatics  confined  in  jail.  etc. — all  ordinary  expenses  of  the  state 
government. 

In  addition,  the  legislature  made  specific  appropriation  to  pay  the 
interest  on  $319,000  of  the  seven  per  cent,  debt,  and  on  two  certificates 
of  six  per  cent,  debt  held  by  the  literary  fund,  $23,773.  This  appeared 
to  be  the  general  debt  outstanding.  These  bonds,  held  by  the  literary 
fund,  were  owned  by  the  state;  and  this  was  simply  the  measure  of 
annual  appropriation  to  that  fund,  for  purposes  of  convenience,  such 
as  has  been  frequently  resorted  to  by  other  states. 

The  second  section  provides  that  so  much  of  the  public  revenues, 
and  of  other  public  moneys  not  otherwise  appropriated  by  law  as  may' 
be  received  into  the  treasury  after  the  thirtieth  day  of  September, 
next,  and  the  surplus  of  all  other  appropriations  heretofore  made,  shall 
constitute  a  general  fund  to  defray  such  expenses  authorized  by  law 
as  are  not  therein  specifically  provided  for;  and  to  defray  the  current 
and  other  expenses  of  the  commonwealth  in  the  fiscal  year  commencing 
on  the  first  day  of  October,  next,  and  terminating  on  the  30th  day  of 
September,  1828  (this  was  the  act  of  1827  )  ;  and  the  auditor  of  public 
accounts  is  authorized  and  required  to  issue  his  warrants  in  the  same 
manner  as  if  the  Uvnd^  had  been  specifically  mentioned,  with  such 
exceptions,  etc.  This  was  the  act  passed  March  S.  1821/  ;  and  those 
which  had  preceded  it.  from  L822,  did  not  differ. 
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As  early  as  lSIO,  in  none  of  these  appropriation  bills  was  interest 
appropriated  Tor  the  payment  of  bonds  issued  for  internal  improve- 
ments. 

As  early  as  1840  the  annual  appropriation  hill  changed  in  respect 
of  the  provision  ae  to  interest.  It  created,  as  did  its  predecessors,  a 
general  fund  constituted  of  the  taxes  and  arrears  of  taxes  due  to  the 
preceding  October,  and  not  otherwise  appropriated,  and  all  other 
brandies  of  revenue  not  appropriated  by  law  which  should  come  into 
the  treasury  prior  to  the  succeeding  October,  and  the  surplus  of  all 
other  appropriations. 

Out  of  this  fund  were  appropriated  expenses  of  the  general  assem- 
bly, officers  of  the  civil  government,  commissioners  and  clerks,  criminal 
charges,  and  items  similar  to  those  mentioned  in  the  act  of  1827. 

And  it  provided  expressly  and  specifically  for  interest  on  the  public 
debt  as   follows: 

To  pay  the  interest  on  certain  certificates  of  public  debt,  to-wit. 

For  one  year  on  seven  per  cent,  debt,  due  literary  fund,  $22,330; 

Half  year's  interest  on  same,  unpaid  on  October  1st  last  and  charge- 
able on  present  fiscal  year,  $11,165. 

(This  did  not  default  the  state,  for  she  had  the  bonds  on  which 
she  had  omitted  to  pay  interest  to  the  literary  fund. ) 

One  year's  interest  on  6  per  cent,  debt,  held  by  literary  fund, 
$1,442.35. 

One  year's  interest  on  $250,000  of  5  per  cent,  stock  subscribed  to  the 
Chesapeake  and  Ohio  Canal  Company  guaranteed  by  the  act  of  Febru- 
ary 18,  1833,  $12,501); 

One  year's  interest  on  $298,700,  certificates  issued  for  money  bor- 
rowed to  pay  commonwealth's  subscription  to  the  stock  of  the  Ex- 
change Bank,  $19,922 ; 

Ten  months'  interest  on  $62,825,  additional  sum  borrowed  to  pay 
commonwealth's  subscription  to  stock  of  Exchange  Bank,  $3,143.23 ; 

One  year's  interest  on  $80,592,  certificates  issued  for  money  bor- 
rowed to  pay  commonwealth's  subscription  to  stock  of  the  Northwest- 
ern Bank,  $5,315.52  ; 

and  then,  after  appropriating  for  contingent  expenses  of  courts,  pen- 
sions, civil  contingent  fund,  militia,  public  guards,  slaves  transported, 
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representation  to  congress  and  the  state  senate,  warehouses,  civil 
prosecutions,  arms,  military  contingent  fund,  removal  of  lunatics  in 
jails,  vaccine  agents,  roads,  military  school,  electors,  clerks  of  commit- 
tees, sweepers  of  the  capitol,  principal  engineer,  etc.,  etc. 

Section  3  provides  that  so  much  of  the  public  revenue  and  all  other 
moneys  not  otherwise  appropriated  by  law  as  may  be  received  into  the 
public  treasury,  after  the  30th  day  of  September,  next,  and  the  surplus 
of  all  other  appropriations  heretofore  made,  shall  constitute  a  general 
fund  to  defray  expenses  authorized  by  law  which  are  not  herein 
particularly  provided  for,  and  to  defray  the  current  and  other  expenses 
of  the  commonwealth  in  the  fiscal  year  which  will  commence  on  the 
first  day  of  October,  next,  and  terminate  on  the  30th  day  of  September, 
1842 ;  and  the  auditor  of  public  accounts  is  hereby  authorized  and  re- 
quired to  issue  his  warrants  in  the  same  manner  as  if  the  sums  had 
been  specifically  mentioned,  subject  to  such  conditions,  exceptions,  and 
limitations,  as  the  general  assembly  may  prescribe  by  law. 

Then  comes  an  additional  section,  which  was  continued  in  each 
appropriation  act  until  after  the  establishment  of  the  sinking  fund 
for  the  payment  of  interest  and  principal  on  the  public  debt,  provided 
for  by  the  constitution  of  1850.  It  will  be  remembered  that  the  stock 
for  which  the  commonwealth  subscribed,  and  the  dividends  thereon, 
were,  in  each  instance,  pledged,  primarily,  together  with  the  im- 
provement fund,  not  otherwise  appropriated.  It  enacted,  further,  that 
if  the  revenue  of  the  fund  for  internal  improvement  shall,  at  any  time, 
be  insufficient  to  meet  the  payments  of  the  interest  charge  on  such 
fund  as  it  shall  become  due  upon  loans  obtained  for  purposes  of  in- 
ternal improvement,  under  existing  or  future  acts,  of  the  general 
assembly,  such  interest  shall  he  paid  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated;  and  the  auditor  of  public  accounts  is 
hereby  authorized  and  required,  upon  the  receipt  of  the  order  or  orders 
of  the  board  of  public  works,  certifying  the  fact  of  such  insufficiency 
in  the  funds  of  said  board,  to  issue  his  warrant  or  warrants  in  their 
favor  for  the  necessary  sum  or  sums  which  shall  be  deposited  in  the 
treasury  to  the  credit  of  the  fund  for  internal  improvement,  to  be 
applied  by  the  said  board  on  the  warrants  of  the  second  auditor  to- 
wards the  payment  of  such  interest. 

Here,  it  will  be  noticed,  interest  on  the  internal  improvement  loans. 
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perhaps  as  a  reason  why  specific  appropriations  were  not  made  in  any 
year  to  pay  the  interest  on  interna]  improvement  loans,  is  that  by  law 
the  primary  security  for  such  loans  was  the  stocks  and  dividends 
derived  from  the  stocks,  and  the  internal  improvement  fund,  which,  if 
taken  together,  were  inadequate,  were  supplemented  by  the  pledge  of 
the  commonwealth  to  raise  the  money  otherwise  necessary  to  pay  the 
interest  and  the  principal  as  it  matured.  By  this  provision,  it  is  seen 
that  the  interest  on  the  infernal  improvement  fund,  where  the  special 
security  proved  inadequate,  Mas  to  he  paid  out  of  money  deposited  to 
the  credit  of  the  internal  improvement  fund;  not,  by  the  act,  otherwise 
appropriated.  In  other  words,  the  payment  of  interest  on  internal 
improvement  loans  was  deferred  to  all  appropriations  for  the  ordinary 
expenses  of  the  government,  whether  specifically  made,  or  generally 
appropriated,  by  Section  3  above  quoted.  And  that  provision  was  the 
last  section  of  every  appropriation  act  from  1840  to  the  time  the 
sinking  fund  was  established.  Twenty  million  dollars  of  this  debt  was 
incurred  between  1850  and  1861,  after  the  sinking  fund  for  the  pay- 
ment of  interest  and  principal  had  been  created. 

{/))  The  Creation  of  a  Sinking  Fund  for  the  Payment  of  In- 
terest on  the  Virginia  Debt  Shows  it  Was  Not  an 
Ordinary  Expense  of  the  State  Government. 

The  very  fact  of  the  creation  of  a  sinking  fund  for  the  payment 
of  interest  on  the  public  debt  differentiates  it  from  ordinary  expenses 
of  the  state  government. 

Whoever  heard  of  the  payment  of  the  ordinary  expenses  of  a  state 
e.<>\  eminent  out  of  a  sinking  fund? 

Section  29  of  Article  IV.  of  the  Constitution  of  1850,  sets  apart 
annually,  from  the  accruing  revenues,  a  sum  equal  to  seven  per  centum 
of  the  state  debt,  as  existing  on  the  first  day  of  January,  1862,  to  be 
called  "The  Sinking  Fund,"  and  applied  to  the  payment  of  the  interest 
on  the  state  debt  and  the  principal  or  such  part  as  may  be  redeemable. 
If  no  part  be  redeemable,  then  the  sum  so  remaining  shall  be  invested 
in  the  bonds  or  certificates  of  debt  of  this  commonwealth,  or  of  the 
United  States,  or  of  some  of  the  states  of  this  Union,  and  applied 
to  the  payment  of  the  state  debt  as  it  shall  become  redeemable.     And 
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it  made  subject  to  this  provision  all  debts  contracted  by  the  common- 
wealth thereafter. 

It  added  this  provision : 

"The  general  assembly  shall  not  otherwise  appropriate 
any  part  of  the  sinking  fund  or  its  accruing  interest, 
except  in  time  of  war,  insurrection  or  invasion." 

If  there  were  a  deficiency  in  the  treasury,  because  of  an  under- 
estimate of  the  revenue,  or  of  the  expenses  of  the  government,  resort 
could  not  be  had,  for  its  payment,  to  the  sinking  fund.  That  one  fund 
could  be  resorted  to  only  for  a  purpose  other  than  that  for  which 
it  was  created  and  set  apart,  in  case  of  war,  insurrection  or  invasion. 

The  creation  of  a  sinking  fund,  which  is  so  common  in  all  the  con- 
stitutions, and  has  been  for  a  great  many  years  in  most  constitutions, 
marks,  in  an  illuminating  way,  the  distinction  between  the  ordinary 
e.\] tenses  of  a  state  government  and  the  interest  to  accrue  upon  the 
public  debt. 

The  ordinary  annual  expenses  of  the  state  government  are  estimated 
for.  They  change.  Some  times  they  exceed  the  estimate ;  and  there  is 
a  deficit,  although,  by  the  Federal  govrenment,  that  has  been  pro- 
hibited by  law,  as  has  been  done  by  the  constitutions  of  some  of  the 
states.  It  is  true  that  ordinary  expenses  are  estimated  for  by  county 
governments  and  other  municipalities,  even  towns  and  villages.  Speak- 
ing in  respect  of  governments,  sometimes  additional  offices  are  created  ; 
some  times  departments  or  bureaus,  which  have  long  existed,  have, 
in  legislative  judgment,  become  unnecessary,  and  they  are  disposed  of. 
and  their  duties  transferred  to  some  other  department,  or  altogether 
pretermitted.  But  who  ever  heard  of  estimating  the  interest  on  the 
public  debt?  That  does  not  fluctuate.  It  may  be  enlarged  by  the 
increase  of  debt,  or  diminished  by  payment  of  debt;  but  it  is  always 
susceptible  of  accurate  ascertainment.  It  is  fixed.  In  corporate  man- 
agement, it  is  charaterized  as  a  "fixed  charge,"  as  contradistinguished 
from  ordinary  expenses. 

The  ordinary  expenses  of  the  government,  changing  from  time  to 
time,  must  continue  as  long  as  the  government  lasts.  The  interest 
on  the  public  debt  continues  as  long  as  the  debt  lasts. 

The  philological  distinction  as  to  the  difference  between  the  expenses 
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bf  the  government — ordinary,  essential  and  necessary — confuses;  but 
•does  not  enlighten.    They  come  to  the  same  thing  in  the  end. 

(q)  Tin:  Words  of  the  Ordinance  Should  Be  Construed  in  rnri«; 
Light  of  the  Surrounding  Circumstances. 

This  Court,  said,  in  Sand  Filtration  Corporation  v.  Cowardin,  213 
V.  S.,  page  364  : 

"The  object  of  construction  is  to  effectuate  the  inten- 
tion of  the  parties  in  making  a  given  contract.  When 
the  contract  is  in  writing  the  language  used  should  be 
interpreted  in  the  light  of  the  circumstances  surround- 
ing tlu'  parties  at  the  time  the  contract  was  made." 

This  i^  a  succinct  and  clear  definition.  It  must  he  remembered,  in 
reading  the  ordinance,  that,  at  the  time  it  was  drafted  and  adopted, 
the  debt  of  the  Commonwealth  of  Virginia  was  about  $33,000,000,  the 
proceeds  of  which  she  had  either  expended  directly  for  internal  im- 
provements or  had  invested  in  bank  stocks,  the  stocks  of  railway  com- 
panies, navigation  companies,  turnpike  companies  and  bridge  com- 
panies. The  improvements  constructed  by  the  use  of  this  borrowed 
money  were  almost  all  within  the  present  limits  of  Virginia,  and  this 
was  well  known  to  the  men  who  drafted  and  adopted  this  ordinance. 
These  stocks  were  thought  by  Virginia  to  be  of  value,  for,  in  her  con- 
stitution of  1850,  section  30,  article  IV.,  it  was  provided  : 

"The  general  assembly  may,  from  time  to  time, 
direct  a  sale  of  the  stocks  held  by  the  commonwealth 
in  internal  improvement  and  other  companies,  and  the 
proceeds  of  such  sale,  if  made  before  the  payment  of 
the  public  debt,  shall  constitute  a  part  of  the  sinking 
fund,  and  be  applied  in  like  manner.*' 

Can  it  be  supposed  that  the  men  who  framed  and  adopted  this 
ordinance  would  have  been  willing  to  stipulate  that  the  proposed  new 
state  should  take  upon  herself  the  payment  not  only  of  a  just  pro- 
portion of  the  ordinary  expenses  of  the  state  government,  but  a  pro- 
portion of  the  $18,000,000  of  interest  upon  the  moneys  borrowed  by 
the  Commonwealth  of  Virginia  from  1823  to  1861,  and  invested  in 
$30,000,000    of    stocks,    bank    and    otherwise,    incorporations    whose 
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improvements  lay  almost  entirely  within  her  limits,  would  remain 
within  her  limits,  and  which  investments  she  was  to  keep?  It  is 
inconceivable. 

To  say  that  when  she  incurred  this  indebtedness,  which  is  the  sum 
of  a  great  number  of  special  loans,  each  with  a  special  security,  and 
invested  the  same  in  stocks,  she  did  not  expect  them  to  be  valuable 
and  revenue  producing,  not  simply  during  the  duration  of  the  debt, 
but  long  after  the  debt  should  have  been  paid,  would  be  to  impeach 
her  honor  in  the  earlier,  if  not  better  days,  of  her  existence,  for  she 
held  out  these  stocks  and  dividends  as  the  primary  security  of  the 
money  she  borrowed,  with  which  to  repay  it'. 

She  became  a  great  battlefield  and  the  camping  ground  of  con- 
tending armies;  and  if  the  ravages  of  war  destroyed,  in  large  meas- 
ure, these  improvements,  and  disappointed  the  expectation  with  which 
she  had  invested  her  money,  it  cannot  be  said  that  that  unfortunate 
result  is,  in  any  wise,  imputable  to  West  Virginia,  or  her  people. 

It  is  not  a  complicated  question.  The  words  "ordinary  expenses- 
of  the  state  government"  are  words  of  common  use,  and  they  are 
without  technical  signification.  It  seems  to  us  impossible  to  misun- 
derstand them. 

The  ruling  of  the  Master  seems  to  have  been  unconsciously,  and 
with  perfectly  good  faith,  based  somewhat  upon  what  seemed  to  him  to 
be  the  equitable  construction  which  he  advocates  in  his  report.  If  the 
words  "ordinary  expenses  of  the  state  government,"  as  a  matter  of 
law.  include  interest  on  the  public  debt,  he  is  right.  If  they  do  not, 
whatever  may  be  the  result  of  their  exclusion  from  the  computation, 
he  is  wrong,  for  it  is  a  question  of  law.  Whatever  it  means,  as  here 
used,  it  means  wherever  it  is  used. 

(/•)  The  Proportion  of  Ordinary  Expenses  with  which  West 
Virginia  is  to  be  Charged  Should  be  Ascertained  upon  the 
Basis  of  Taxable  Values. 

Whichever  view  this  Court  may  adopt  as  to  the  meaning  of  the 
phrase,  "A  just  proportion  of  the  ordinary  expenses  of  the  state  gov- 
ernment," the  question  confronts  it,  upon  what  basis  or  standard  are 
these  expenses  to  be  apportioned? 

First:    On  the  basis  of  area:  or 
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Second  :  Upon  the  basis  of  population,  and  if  so,  shall  slaves  be 
included  or  excluded  ?  or 

Third:  Shall  it  be  upon  the  basis  of  population  of  1823  of  Vir- 
ginia, as  shown  by  the  census  of  the  United  States,  the  average  pop- 
ulation to  be  taken  as  required  by  the  decree;  or  shall  it  consist  of 
five  averages  of  ten-year  periods  combined,  as  taken  by  the  Master;  or 

Fourth:  Shall  it  be  upon  the  basis  of  the  assessed  valuation  of  the 
real  and  personal  property  of  Virginia  and  West    Virginia? 

Fifth:  If  so.  shall  it  be  based  upon  the  valuation  of  January  1st, 
lsiil.  or  June  23rd,  1863? 

The  joint  schedules  returned  by  the  Master  furnish  a  basis  in 
accordance  with  several  alternatives. 

We  feel  constrained  to  the  opinion  that  the  true  basis  is  taxable 
values,  or  the  average  revenues  for  a  period  prior  to  the  1st  of  Jan- 
nary,  1861.  We  formerly  inclined  to  the  opinion  that  population 
was  the  best  basis.  "We  see  no  reason,  however,  for  the  adoption  of  a 
basis  upon  which  the  ordinary  expenses  are  to  be  apportioned  which 
differs  from  the  international  law  basis  of  general  indebtedness,  which 
we  have  somewhat  discussed.  A  peculiar  complication  arises  here  with 
reference  to  the  ascertainment  upon  the  basis  of  population:  and 
that  is.  the  large  number  of  slaves  within  the  limits  of  Virginia 
and  the  relatively  small  number  within  that  portion  of  Virginia  which 
now  constitutes  West  Virginia.  Those  slaves  were  property,  albeit, 
as  we  have  shown,  they  constituted  a  property  upon  which  was  levied 
a  tax  entirely  disproportionate  to  their  market  value.  They  were 
the  subjects  of  barter  and  sale  the  same  as  any  other  private  property 
m  the  commonwealth  was  subject  to  it.  They  were  taken  care  of  by 
their  masters.  They  were,  of  course,  not  given  the  privileges  of 
white  children  in  respect  of  common  education.  They  did  not  enter 
into  the  basis  of  representation ;  and,  therefore,  neither  paid  taxes,  nor 
contributed  to  the  school  fund,  nor  derived  benefit  from  it.  Even  in 
The  emancipation  of  slaves  by  the  constitution,  and  free  negroes, 
section  19  of  article  'TV/'  of  the  Constitution  of  1859  provided  that: 

"Slaves  hereafter  emancipated  shall  forfeit  their 
freedom  by  remaining  in  the  commonwealth  more  than 
twelve   months    after    they   become   actually   free,    and 
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shall  be  reduced  to  slavery  under  such  regulations  as 
may  be  prescribed  by  law." 

Section  20 : 

'"The  general  assembly  may  impose  such  restric- 
tions and  conditions  as  they  shall  deem  proper  on  the 
power  of  slave  owners  to  emancipate  their  slaves;  and 
may  pass  laws  for  the  relief  of  the  commonwealth  from 
the  free  negro  population,  by  removal  or  otherwise." 

Section  21 : 

''The  general  assembly  shall  not  emancipate  any 
slave,  or  the  descendant  of  any  slave,  either  before  or 
after  the   birth  of  such   descendant."' 

Section  22  : 

"Taxation  shall  be  equal  and  uniform  throughout 
the  commonwealth,  and  all  property  other  than  slaves 
shall  be  taxed  in  proportion  to  its  value,  which  shall 
be  ascertained  in  such  manner  as  may  be  prescribed  by 
law." 

Section  23 : 

"Every  slave  who  has  attained  the  age  of  twelve 
years  shall  be  assessed  with  a  tax  equal  to  and  not 
exceeding  that  assessed  on  land  of  the  value  of  three 
hundred  dollars.  Slaves  under  that  age  shall  not  be 
subject  to  taxation ;  and  other  taxable  propeity  may  Dt 
exempted  from  taxation  by  vote  of  a  majority  of  the 
whole  number  of  members  elected  to  each  house  of  the 
general  assembly.*' 

Section  24 : 

"A  capitation  tax,  equal  to  the  tax  assessed  on  land 
of  the  value  of  two  hundred  dollars,  shall  be  levied  on 
every  white  male  inhabitant  who  has  attained  the  age  of 
twenty-one  years;  and  one  equal  moiety  of  the  capita- 
tion tax  upon  white  persons  shall  be  applied  to  the 
purposes  of  education  in  primary  and  free  schools;  but 
nothing  herein  contained  shall  prevent  exemptions  of 
taxable  polls  in  cases  of  bodily  infirmity/' 

It  seems  quite  impossible  that  slaves  should  be  included  in  the  pop- 
ulation. The  taxes  upon  them  were  assessed  to  their  owners.  It 
seems  impossible  that  in  such  a  situation  slaves  should  he  considered 
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as  purl  of  the  population  for  any  purpose.    Their  value,  as  property, 

would,  of  course,  enter  into  any  calculation  based  upon  the  taxable 
values,  or  assed  value,  of  the  seperate  portions  of  the  state.  And 
as  we  have  already  shown  to  the  Court,  the  population  as  a  basis  of 
apportionment  of  debt  between  nations,  is  rejected.  It  has  also 
appeared  thai  area,  or  territory,  is  rejected  as  a  basis  for  the  appor- 
tionment of  state  debts.  Capitation  taxes  were  levied  by  Virginia 
under  the  constitution  of  1S">0.  During  the  whole  period  from  1823, 
the  revenues  of  the  state,  aside  from  those  which  went  into  the  internal 
improvement  fund,  were  derived  from  the  taxation  of  lands,  inherit- 
ance, taxes  on  incomes,  salaries  and  licenses,  and  almost  every 
imaginable  excise  tax.  including  the  taxation  of  land  and  personal 
property,  as  well  as  watches,  clocks,  plate,  carriages  and  the  like,  and 
interest  on  the  state's  own  securities,  and  excises  of  every  imaginable 
description.  The  basis  upon  which  the  moneys  wTere  collected  for  the 
payment  of  ordinary  expenses  during  these  years  would  seem  to  be  the 
basis  upon  which  they  should  be  apportioned  between  the  two  states. 

West  Virginia  is  not  Bound  to  Pay  Interest  from  January  1, 
1861,  on  the  Proportion  ol  the  Old  Virginia  Debt  Assumed 
by  Her. 

1.  Neither  by  the  Ordinance  nor  by  Her  Constitution  Did 
West  Virginia  ix  Praesenti  Assume  axy  Portiox  of  the 
Public  Debt  of  Virginia. 

By  the  ordinance  West  Virginia  was  to  take  upon  herself  a  "just 
proportion  of  the  public  debt  of  the  Commonwealth  of  Virginia  prior 
to  January  1,  1861,  to  be  ascertained."  etc.  We  may  here  inquire 
what  is  meant  by  the  words  "to  be  ascertained"?  There  can  be  but 
one  answer  to  this  question,  and  that  is,  the  just  proportion  of  the 
public  debt  of  the  Commonwealth  of  Virginia  prior  to  January  1, 
1861,  which  West  Virginia  was  to  take  upon  herself.  How  was  this 
just  proportion  to  lie  ascertained?  First,  by  charging  to  it  all  state 
expenditures  within  the  limits  thereof:  second,  a  just  proportion 
of  the  ordinary  expenses  of  the  state  government  since  any  part  of 
the  said  debt  was  contracted ;  and.  third,  deducting  therefrom  the 
moneys  paid  into  the  treasury  of  the  commonwealth  from  the  counties 
included  within  the  said  new  state  during  the  same  period. 
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The  ordinance  did  not  become  a  compact  between  the  two  States 
of  Virginia  and  West  Virginia,  nor  did  section  8  of  Article  VIII. 
of  the  Constitution  become  a  compact  between  the  two  states  at  the 
time  of  their  adoption,  for  there  was  then  but  one  state  and  that  was 
the  Commonwealth  of  Virginia.  When  she  consented  and  the  congress 
of  the  United  States  admitted  West  Virginia  into  the  union,  there 
was  an  agreement  between  two  states,  and  for  the  first  time  efficacy 
was  given  to  section  9  of  the  ordinance  and  section  8  of  Article  VIII. 
of  the  Constitution.     Before  that  they  rested  entirely  in  proposition. 

When  they  became  effective,  they  became  effective  as  a  compact 
between  two  states,  one  older  than  the  other,  but  of  no  greater  dignity 
or  sovereignty:  for  West  Virginia  was  admitted  into  the  union,  as  all 
states  must  be  admitted,  on  terms  of  equality  with  the  original  states. 
It  is  not  conceivable  that  any  state  shall  be  dissimilar  or  unequal  in 
dignity  and  sovereignty  to  the  other  states.  If  section  8  of  article 
VIII.  is  to  be  read  in  connection  with  the  ordinance,  then  the  compact 
created  the  assumption,  which  was  in  futuro.  and  left  yet  to  be 
ascertained,  as  we  have  argued,  what  was  the  just  proportion  of  the 
debt  which  West  Virginia  agreed  to  assume  or,  what  is  precisely  legally 
equivalent,  to  take  upon  herself?  It  was  an  unliquidated  account. 
She  did  not  assume  the  payment  of  any  of  the  bonds  or  obligations  of 
Virginia  outstanding  prior  to  January  1,  1861.  The  amount  that  she 
was  to  assume  was,  if  the  ordinance  was  in  effect  for  any  purpose, 
the  amount  ascertained  by  the  methods  prescribed  by  the  ordinance. 
If  it  is  not  in  effect,  then  the  method  is  left  to  the  legislature  to  choose 
and  to  execute. 

The  word  "thereof"  in  section  8  of  Article  VIII.  of  the  Constitu- 
tion of  West  Virginia  does  not  bear  the  construction  for  which 
counsel  for  Virginia  contend,  nor  does  the  rule  of  law  established  in 
Virginia  prior  to  1863,  that  in  private  contracts  "interest  follows  the 
principal  as  the  shadow  docs  the  substance"  apply  to  this  case.  The 
decisions  which  laid  flown  that  rule  were  all  with  reference  to  interest 
between  individuals  on  private  obligations. 
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2.  The  Virginia  Rule  as  to  Private  Contracts  that  Interest 

Follows  the    Principal  Does   not  Apply  to   Contracts 
Between  St  \tks. 

But  for  the  dignity  and  character  of  the  eminent  gentlemen  who 
urge  it,  it  is  difficult  to  regard  as  serious  the  proposition  that  because 
among  private  parties  in  Virginia  prior  to  the  admission  of  West 
Virginia  as  a  state  "the  interest  follows  the  principal  as  the  shadow 
does  the  substance"  or,  differently  stated,  because  interest  is  an 
incident  to  the  debt,  or  is  favored  both  by  the  legislative  and  judicial 
bodies  of  the  state,  and  because  the  laws  of  the  old  state,  until  changed, 
were  adopted  in  the  new  as  to  private  parties,  that,  therefore,  by  the 
contract  between  the  sovereign  State  of  Virginia  and  the  sovereign 
Slate  of  West  Virginia,  a  case  for  which  the  law  of  neither  state  made 
provision.  West  Virginia  would  be  liable  to  pay  all  the  unpaid  interest 
on  her  proportion,  when  ascertained,  of  the  debt  existing  January  1, 
1861.  No  such  intention  can  be  imputed  to  the  framers  of  the 
ordinance,  nor  the  convention  which  adopted  the  Constitution  of  West 
Virginia. 

The  learned  counsel  appear  to  be  conscious  of  the  inapplicability 
of  the  rule  which  they  assert  as  to  interest  on  private  contracts ; 
and  to  show  that  it  is  the  rule  that  the  commonwealth  pays  interest 
on  claims  against  her,  they  cite  the  case  of  Higgiribotham's  Executrix 
v.  Commonwealth,  25  Grattan  627.  That  case  was  decided  in  1875, 
and  if  it  is  authority  for  the  statement  that  in  1875  interest,  by  the 
law  of  Virginia,  was  allowed  against  the  commonwealth  without  any 
promise  to  pay  interest,  but  as  a  mere  incident  to  a  debt,  it  cannot 
apply  in  this  case.  The  question  would  be,  what  was  the  law  of 
Virginia  in  respect  of  the  liability  for  interest  upon  claims  against 
her  in  the  absence  of  contract  in  1861,  when  the  ordinance  was 
adopted  and  when  the  constitution  of  West  Virginia  was  adopted. 

3.  Analysis  of   Higginbotham's   Executrix  v.    Commonwealth. 

It  is  notable  that  in  the  Higgiriboiham  case  the  question  of  interest 
was  not  discussed,  although  many  other  questions  were  discussed. 
The  syllabus  of  the  case  is  as  follows : 

"1.  The  present  State  of  Virginia  is  bound  to  the 
creditors  of  the  state  for  the  debts  due  before  the  divis- 
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ion  for  the  whole  of  their  debts.     And  West  Virginia 
is  equally  bound  for  them." 

That  is  a  decision  which  hardly  binds  West  Virginia,  for  she  w.',s 
not  a  party. 

"2.  Under  the  statute,  the  State  of  Virginia  may  be 
sued  for  any  debt  or  claim  due,  whether  liquidated  or 
unliquidated. " 

The  plaintiff  in  error,  and  petitioner  below,  was  the  executrix  of 
David  Higginbotham,  deceased,  who  was  the  owner  of  twelve  shares  of 
stock  in  the  old  James  River  Company.  By  an  amendment  to  the 
charter  of  that  company,  passed  on  the  17th  day  of  February,  1820, 
and  accepted  by  the  company,  the  company  became  the  agent  of  the 
state  to  carry  on  the  work  for  the  state,  and  under  the  direction  and 
the  control  of  the  general  assembly;  and  it  was  agreed  between  the 
state  and  the  company  that,  in  lieu  of  the  annual  dividends  which 
might  have  been  thereafter  declared  on  the  stock,  the  company  should 
be  allowed  twelve  per  centum  per  annum  on  its  stock  for  twelve 
years  from  the  commencement  of  the  amendatory  act.  and  fifteen  per 
centum  per  annum  thereafter  forever.  The  act  was  declared  on  its 
face  to  be  "a  compact"  between  "this  commonwealth  and  the  said 
company,  subject,  however,  at  all  times,  to  such  change  and  modifica- 
tion as  the  legislature  may  think  proper  to  make:  provided  that  no 
such  change  or  modification  shall  be  made  as  will  take  from  the 
James  River  Company  their  right  to  the  dividends,  or  any  part  of  the 
dividends,  upon  their  stock  allowed  to  them  by  this  act."  It  was  a 
solemn  compact  between  the  state  and  the  company  that  "the  divi- 
dend or  annuity,  as  it  is  in  effect,  should  be  forever  paid  without 
abatement  or  diminution.'"  Such  was  the  solemn  obligation  assumed 
by  the  state  as  the  price  of  the  stockholders'  property. 

By  an  act  of  February  17,  1820,  and  other  acts,  the  powers  and 
duties  of  the  James  River  Company,  acting  for  the  state,  were  from 
time  to  time  extended  and  enlarged;  but  the  company  up  to  the  last 
mentioned  date,  continued  to  exist  under  its  own  organization.  On 
that  day.  however,  a  new  company,  with  greatly  extended  powers,  was 
chartered,  called  The  dames  River  and  Kanawha  Company,  to  which 
all  the  interest  of  the  state  in  the  old  James  River  Company  was 
transferred;    but   this   transfer   was   made   expressly   "subject    to   the 


Defendant's  Brief,  Part  III.  o21 

payment  of  fifteen  per  centum  per  annum  forever  to  the  stockholders 
of  the  eh/  company."  By  this  act  the  James  River  and  Kanawha 
Company  became  the  successor  of  the  old  James  River  Company,  and 
the  duty  of  providing  forever  for  the  dividend,  as  it  is  called,  of  fifteen 
per  centum  per  annum  to  the  stockholders  of  the  old  company 
devolved,  as  we  have  seen,  directly  on  the  James  Eiver  and  Kanawha 
Company,  under  its  agreement  with  the  state;  and  by  the  act  of  March 
22,  1836,  the  state  required  the  latter  company  to  pay  these  dividends 
into  the  public  treasury,  to  be  disbursed  among  the  stockholders  of  the 
old  dames  River  Company  by  the  second  auditor;  thus  again  solemnly 
acknowledging  the  right  of  the  stockholders  to  these  "dividends," 
and  the  duty  of  the  state  to  see  that  they  were  punctually  paid,  by 
requiring  her  assignee  to  pay  them  into  the  public  treasury  to  be 
disbursed  to  the  stockholders  by  a  state  officer. 

Now,  this  was  treated  by  the  court  as  a  solemn  compact,  the  obliga- 
tion of  which  on  the  state  should  be  "eternal."    The  court  says : 

"Accordingly  we  find  that  under  all  the  changes  of 
legislation  on  the  subject  down  to  the  first  of  January, 
1865,  the  appellant's  annuity  was  regularly  paid  ;  but 
since  that  date  there  has  been  but  a  single  payment  of 
$120,  leaving  arrearages  to  the  amount  of  $2,220,  as  of 
the  first  of  July,  1871.  For  that  amount  with  its  accru- 
ing interest,  after  applying  for  payment  at  the  offices  of 
the  auditor  of  public  accounts,  and  the  second  auditor,, 
and  being  refused  at  both,  this  suit  was  brought.'* 
The  petition  was  dismissed  below. 

It  was  claimed  by  the  attorney  general  of  Virginia  that  the  dis- 
memberment of  the  State  of  Virginia  and  the  formation  of  a  new 
state,  called  Vest  Virginia,  out  of  a  portion  of  her  territory,  had  dis- 
charged the  State  of  Virginia  from  this  debt  as  now  claimed ;  that 
the  old  debt  of  Virginia  contracted  prior  to  her  dismemberment,  if 
not  wholly  extinguished  by  the  events  leading  to,  attending  and  fol- 
lowing her  dismemberment,  was  not  then  due  from  her.  but  only 
ratably  from  the  two  states.     The  court  says : 

"Were  this  a  question  between  the  two  states  alone, 
I  should  not  question  the  concluding  part  of  the  propo- 
sition ;" 
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and  quote  from  Puffendorf : 

"When  a  kingdom  divides  by  common  consent  into 
two  or  more  distinct  commonwealths,  the  public  patri- 
mony, with  all  the  debts  and  encumbrances  upon  them, 
ought  to  be  equally  shared  among  them." 

The  court  decided  that,  in  its  opinion,  Virginia  was  liable  to  pay 
the  petitioner  the  amount  of  her  demand,  with  interest,  but  the  court 
said,  in  so  deciding : 

"No  power  is  claimed  for  this  court  to  control  or  in 
manner  to  interfere  with  the  discretion  of  the  legisla- 
ture in  making  provision  for  the  payment  of  this  debt. 
*  *  *  The  judgment  being  for  more  than  three  hun- 
dred dollars,  the  court  has  no  authority  to  require  the 
auditor  of  public  accounts  to  issue  his  warrant  for  the 
amount.  In  such  cases,  the  provision  to  be  made  for  the 
judgment  is  expressly  reserved  to  legislative  discretion, 
and  to  that  discretion  we  must  leave  it.'' 

It  must  be  noted,  in  respect  to  this  claim,  and  it  is  rather  excep- 
tional, that  when  the  state  took  the  property,  it  was  agreed  between  the 
state  and  the  old  James  River  Company  that,  in  lieu  of  the  annual 
dividends  which  might  have  been  thereafter  declared,  the  company 
should  be  allowed  twelve  per  centum  per  annum  on  the  stock  for 
twelve  years  from  the  commencement  of  the  amendatory  act,  and 
fifteen  per  centum  per  annum  thereafter  forever.  That  was  a  liability 
from  the  state  to  the  company  in  exchange  for  its  property.  By 
subsequent  arrangement,  all  the  interest  of  the  state  in  the  old  James 
River  Company  was  transferred  to  the  James  River  and  Kanawha 
Company,  subject  to  the  payment  of  fifteen  per  centum  per  annum 
forever  to  the  stockholders  of  the  old  company.'  By  this  act  the 
James  River  and  Kanawha  Company  became  the  successors  of  the  old 
James  River  Company,  and  the  duty  of  providing  forever  for  the 
dividend,  as  it  is  called,  or  fifteen  per  centum  per  annum  to  the 
stockholders  of  the  old  company  devolved  directly  on  the  James  River 
and  Kanawha  Company  under  its  agreement  with  the  state. 

This  created  the  relation  of  debtor  and  creditor  between  the  James 
River  stockholders  and  the  James  River  and  Kanawha  Company. 
When  the  commonwealth  compelled  the  company  to  pay  the  dividend 
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monies  into  tier  treasury  for  distribution  by  her  among  the  stock- 
holders,  she  made  herself  a  trustee  of  the  latter,  had  no  right  to  with- 
hold or  use  the  trust  fund,  and  having  failed  to  pay  it  over  was  bound 
in  equity  for  interest  upon  it,  just  as  the  company  would  have  been 
liable  for  interest,  if  the  commonwealth  had  not  interfered  and  the 
company  had  failed  to  pay  the  dividend. 

This  ease  eited  by  counsel  is  a  long  way  from  establishing  the  pro- 
position, that  everi  in  L875,  thirteen  years  after  the  transactions 
involved  here,  it  was  the  rule  in  Virginia  for  the  state  to  allow  interest 
upon  claims  against  her. 

When  a  state  takes  upon  herself  a  trust  she  should  stand  like  any 
other  trustee,  and  the  principle  that  a  trustee  can  take  no  profit  out 
of  the  trust  estate  applies  universally. 

4.  The  Case  of  United  States  v.  North  Carolina. 

The  learned  counsel  refer  to  the  case  of  the  United  States  v.  North 
Carolina,  136  U.  S.  211.  This  was  an  action  of  debt  brought  in  this 
Court,  November  5,  1889,  by  the  United  States  against  North  Carolina 
upon  1-47  bonds,  duly  executed,  for  $1,000  each,  payable  in  thirty 
years  from  date,  with  interest  at  the  yearly  rate  of  six  per  cent., 
alleged  in  the  declaration  to  be  payable  half  yearly  until  payment  of 
the  principal.  They  were  executed  at  different  dates,  set  forth  in  the 
statement  of  the  case.  They  were  interest  bearing  debts.  The 
declaration  alleged  that,  at  the  dates  when  the  bonds  became  payable 
payment  of  the  principal  was  demanded  by  the  United  States  and 
refused  by  the  State  of  North  Carolina.  The  defendant  pleaded  pay- 
ment of  the  principal  sums  of  the  bonds  after  they  became  payable, 
together  with  all  interest  accrued  thereon  to  the  days  when  they  became 
payable.    The  Court  say: 

''The  only  question  presented  for  our  decision  is 
whether,  as  a  matter  of  law,  the  principal  of  the  bonds 
bore  interest  after  maturity." 

And  they  add: 

"Interest,  when  not  stipulated  for  by  contract,  or 
authority  by  statute,  is  allowed  by  the  courts  as  dam- 
ages for  the  detention  of  money  or  of  property,  or  of 
compensation,  to  which  the  plaintiff  is  entitled ;   and, 
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as  has  been  settled  on  grounds  of  public  convenience, 
is  not  to  be  awarded  against  a  sovereign  government, 
unless  its  consent  to  pay  interest  has  been  manifested 
by  an  act  of  its  legislature,  or  by  a  lawful  contract  of 
its  executive  officers;" 


citing 


United  States  v.  Sherman,  98  U.  S.  565. 
Angarica  v.  Bayard,  127  U.  S.  251,  260. 


The  Court  looked  into  the  laws  of  North  Carolina,  and  after  stating 
the  law  as  to  the  payment  of  interest  in  an  action,  against  a  private 
person  and  citing  authorities,  said: 

"But  it  is  equally  well  settled,  by  judgments  of  the 
Supreme  Court  of  North  Carolina,  that  the  state,  unless 
by  or  pursuant  to  an  explicit  statute,  is  not  liable 
for  interest,  even  on  a  sum  certain  which  is  overdue 
and  unpaid." 

5.  Tpiere  is  xo  Basis  for  Virginia's  Claim  for  Interest. 

X<>  statute  of  Virginia  has  been  cited  by  the  learned  counsel,  who 
would  have  cited  it,  we  think,  if  there  had  been  such,  by  which  the 
state  subjects  itself  to  the  payment  of  interest  as  an  incident  to  a 
debt,  or  by  way  of  compensation  for  its  use,  or  damages  for  non- 
payment of  the  principal  when  due.  Whether  the  legislature  in  the 
Higginbotham  case  appropriated  the  interest,  the  counsel  do  not 
state.  The  opinion  of  the  Supreme  Court  of  the  state  that  it  ought 
to  do  so  does  not  make  it  the  rule  of  the  state,  nor  do  legislative  acts  in 
special  and  sporadic  cases  which  allow  interest  on  claims  constitute  a 
rule  which  binds  the  state  to  pay  interest  upon  claims  against  it. 

Moreover,  Virginia  is  the  state  demanding  interest.  Tf  one  sovereign 
makes  it  a  rule  to  pay  interest  on  claims  against  it  without  having 
contracted  so  to  do;  in  other  words,  puts  itself  upon  the  same  plane 
as  private  creditors  may  be  placed  by  its  laws,  does  it  follow  that, 
because  it  pays  interest  itself  without  having  agreed  to  do  it,  that  it 
may  collect  interest  from  another  sovereign  which  does  not  pay  interest 
except  where  it  has  contracted  to  do  so?  The  United  States  does  not 
pay  interesi  except  where  it  contracts  to  pay  it. 

We  have  found  no  indication  in  the  decisions  of  the  Supreme  Court 


Defendant's  Brief,  Part  Til.  325 

of  Virginia  thai  any  such  rule  has  been  adopted  by  the  Legislature 
of  that  state,  or  by  the  courts  of  that  state,  if  indeed  the  courts  can 
make  such  a  rule  for  a  stale.  It  i>  a  mallei-  of  contract,  and  contracts 
are  not  made  by  the  courts  I'm-  states  or  their  citizens. 

Virginia  has  given  very  liberal  right  to  her  citizens  to  sue;  but  it  is 
a  suit  for  liquidation.  The  court  has  no  power,  except  in  petty 
claims,  amounting  to  net  over  $300,  to  direct  the  auditor  to  issue  a 
warrant,  and  the  whole  matter  of  payment,  including  the  principal 
sum  awarded,  with  or  without  interest,  is  left  entirely  to  the  discre- 
tion of  the  legislature.  Probably,  sometimes,  they  pay  interest,  and 
oftener  they  do  not.  as  the  case  may  or  may  not  appeal  to  the  Legis- 
lative judgment.  Bui  there  is  no  statutory  rule  for  the  payment  of 
interest  by  the  state  on  claims  against  her  where  she  has  not  contracted 
to  pay  it. 

In  1837,  the  question  arose  in  the  Court  of  Appeals  of  Virginia  in 
the  case  of  Commonwealth  v.  Marston's  Administrator,  '.»  Leigh,  page 
•"!(i.     To  that  case,  there  is  appended  a  note,  as  follows: 

'"There  was  an  error  committed  by  the  reporter,  in 
tne  report  of  Lilly's  case.  1  Leigh  525,  6.  It  is  there 
stated,  that  the  circuit  court  of  Henrico  reversed  the 
auditor's  decision,  and  ordered  him  to  issue  a  warrant 
in  favor  of  Lilly's  administrator,  for  the  amount  of  /ire 
years  full  pay,  with  interest  from  the  22d  April,  1873; 
and  that  that  judgment  was  affirmed.  But,  in  fact,  the 
circuit  court  gave  judgment,  not  for  the  commutation, 
hut  for  the  half  pay  that  accrued  to  Lilly  during  his 
life,  without  interest:  and  that  was  the  judgment  winch 
this  court  affirmed.  This  court  expressly  decided,  that 
no  interest  should  lie  paid;  see  Judge  Green's  opinion, 
in  the  same  case.  Id.  538,  and  in  Markham's  case,  Id. 
523,  4." 

6.  West  Virginia  Agreed  to  Assume  a  Just  Proportion,  not 
or  the  Outstanding  Obligations  op  Virginia,  rut  of 
Her  Debt. 

It  is  clear  that  the  constitution  can  bear  no  such  construction  as  is 
sought  to  be  placed  upon  it.  Tt  must  be  borne  in  mind  that  neither 
by  the  ordinance  nor  by  the  constitution  was  there  any  agreement  to 
assume,  or  an  assumption  of.  any  proportion  of  the  obligations  of  the 
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Commonwealth  of  Virginia  outstanding  prior  to  1862.  If  she  had 
agreed  to  assume  a  just  proportion  of  the  obligations  of  the  common- 
wealth, it  might  be  argued  that,  as  they  were  interest-bearing  obliga- 
tions, she  assumed  to  pay  the  principal  and  accruing  interest,  until 
paid  ;  but  the  bonds  or  state  stock,  as  evidences  of  debt,  are  one  thing. 
The  debt  is  another,  and  different  thing.  Moreover,  it  seems  impos- 
sible to  impute  an  intention,  upon  the  part  of  the  framers  of  the  two 
instruments,  that  the  new  state  should  assume  a  proportion  of  the 
outstanding  interest-bearing  securities  of  the  old  state,  January  1, 
1861.  For  that  day.  it  was  an  enormous  debt.  The  framers  of  those 
instruments  were  well  aware,  as  were  the  people  in  the  Trans- 
Alleghany  territory,  that  the  moneys  borrowed  by  the  state  had  been 
expended  in  payment  of  stock  subscriptions  in  corporations  created 
to  construct  various  internal  improvements.  It  is  conceivable  that  it 
could  have  been  intended  by  the  convention  which  framed  either  the 
ordinance  or  the  constitution  that  the  new  state  should  assume,  con- 
sidering the  character  of  the  debt,  the  purposes  for  which  it  was  con- 
tracted, the  territory  within  which  it  had  been  expended,  from  1823 
to  1861,  a  proportion  of  the  obligations  representing  the  debt,  and 
especially  in  view  of  the  fact  that  the  people  of  what  now  constitutes 
West  Virginia  had  been,  during  a  large  portion  of  the  period,  deeply 
resentful  that  they  were  taxed  to  pay  interest  upon  such  indebtedness, 
so  little  of  the  proceeds  of  which  was  expended  within  their  territory, 
and  enured  to  their  benefit  ? 

7.  There  is  no  Evidence  that  the  Improvements     Constructed 
by  Virginia  within  Her.  Present  Limits  were     for     the 
Beneeit  of  the  Eegion  Atow  West  Virginia. 
It  is  alleged  in  the  bill  that  these  expenditures  were  largely  with  a 
view  to  the  ultimate  benefit  of  West  Virginia,  and     to     secure     the 
development  of  her  resources  and  the  prosperity  of  her  people.     This 
is  alleged  in  general  terms.     If  this  allegation  is  susceptible  of  proof, 
no  proof  has  been  offered.     If,  by  the  participation  of  her  government 
and  people  in  the  war  she  was,  and  as  a  consequence  of  the  impover- 
ishment and  destruction  wrought  by  war  within  her  limits,  unable  to 
continue  to  completion  such  works  as  would,  if  completed,  have  bene- 
fited West  Virginia  and  her  people,  it  is  safe  to  say  that  the  people 
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of  thai  portion  of  the  state  did  not  contribute  to  that  result  (Davis  v. 
Gray,  16  Wallace  203). 

The  answer  denies  that  the  purpose  of  the  improvements  or  the 

eil'eet  of  the  ini pn >\ eineii t s,  in  the  main  constructed  within  the  present 
limits  of  Virginia,  were  with  reference  1<i  the  well-being,  or  would, 
if  completed,  have  essentially  affected  the  well-being  of  what  is  now 
West.  Virginia  am!  her  people.  Answer  under  oath  is  not  waived  by 
the  l>ill  and  the  answer  is  verified  by  the  oath  of  the  governor  of  West 
Virginia.      No  evidence  has  been  offered  upon  the  subject. 

s.  Facts  Showing  Injustice  of  Virginia's  Claims. 

The  injustice  of  charging  to  West  Virginia  a  proportion  of  the  inter- 
nal improvement  debt  of  Virginia,  prior  to  January  1,  1861,  as  such, 
is  further  intensified  by  the  facts  in  relation  to  the  population  of  the 
other  during  the  years  from  1823  to  1861.  While  the  territory  was 
separated,  as  we  have  said,  from  Eastern  Virginia,  and  what  is  known 
as  '"The  Valley"  by  the  Alleghany  Mountains,  and  while  the  markets 
of  its  people  were  to  the  westward,  rather  than  to  the  eastward,  it 
was  no  sparsely  settled  region. 

There  was  laid  before  the  constitutional  convention  of  1829-30 
by  Mr.  Doddridge,  one  of  its  ablest  members,  who  represented  West 
Virginia,  a  statement  showing  the  distribution  of  the  white  popula- 
tion in  1810,  1820  and  1829.  as  follows: 

"In  1810  the  white  population  was  distributed  thus,  viz.  : 

East  of  the  Blue  Ridge 338,837 

In  the  Valley 108,355 

West  of  the  Alleghany 104,377         212,726 


Whole  population   551,553 

"In  1820  the  population  was  distributed  thus,  viz.: 

East  of  the  Blue  Bidge 248,875 

In  the  Valley   121,196 

West  of  the  Alleghany 133.112         254,308 


Whole  population 603,081 
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"And  in  1829  the  white  population,  as  estimated  by  the  auditor, 
stood  thus : 

East  of  the  Blue  Ridge 362,745 

In  the  Valley 138,134 

West  of  the  Allegheny 181,384         319,516 

Whole  population 682,261" 

It  will  be  noticed  that  from  1810  to  1820  the  population  east  of  the 
Blue  Ridge  increased  10,038.  The  Valley  increased  12,841,  The 
increase  west  of  the  Alleghany  was  28,735.  From  1820  to  1829  the 
increase  in  the  white  population  east  of  the  Blue  Ridge  was  13,870. 
The  increase  in  the  Valley  was  16,938.  The  increase  in  the  Trans- 
Alleghany  territory  was  48,272. 

(These  figures  from  the  book  entitled  "Proceeding  and  Debates  of 
the  Virginia  State  Convention  of  1829-30,"  page  686.  There  are 
some  errors  in  addition;  but  they  are,  relatively,  trifling.  The  book 
was  printed  after  the  convention  had  been  dissolved,  and,  undoubtedly, 
the  figures  used  by  Mr.  Doddridge,  were  correct.) 

It  will  be  observed  that  the  increase  in  population  in  the  territory 
•'east  of  the  Blue  Ridge"  combined  with  the  increase  in  population 
""in  the  Valley"  was  30,808,  a  total  increase  for  the  two  regions  of 
17,464  less  than  the  total  increase  in  population  in  the  territory 
"west  of  the  Alleghany.'" 

Mr.  Doddridge  sa-'d  (page  682)  : 

"It  thus  appears  that  in  19  years,  white  population 
east  of  the  Blue  Ridge,  beginning  with  338,837,  has 
increased  to  362, 1  i\  or  to  the  amount  of  29,908.  The 
increase  in  the  Valley  Inning  in  1810,  108,345  has  been 
29.779.  Making  in"  182!),  138,134.  These  data  show 
that  the  increase  in  the  valley  and  in  the  whole  east 
are  nearly  equal.  That  in  the  Valley  being  the  smallesl 
only  by  a  difference  of  L29.  As  the  Valley  has  kepi 
pace  with  the  whole  east  for  nineteen  years  past,  so  it 
probably  will  hereafter,  and  therefore,  a  permanent 
apportionment  which  would  do  justice  to  the  present 
Valley  and  eastern  population  with  reference  to  each 
other,  might  probably  suit  them  in  all  future  time: 
vet.  the  same  apportionment  might     operate     to     the 
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utmost  excess  of  cruelty  and  injustice  to  the  Trans- 
Alleghany  country.  To  concur  in  such  a  one  would  be 
a  treachery  to  the  Valley,  of  which  we  have  not  the 
least  apprehension.  The  extent  of  this  injustice  will  he 
manifest  by  comparing  the  increase  of  that  popula- 
tion during  the  same  period  of  1!>  years.  In  1810  we 
commenced  with  a  population  of  1.04,377,  which,  in 
L82'9,  is  181,384,  having  increased  77,007,  or  four  times 
as  much  as  either  the  Valley  or  all  the  country  east  of 
the    Blue    Ridge   mountains." 

The  Territory  of  West  Virginia  was.  by  location,  climate,  proximity 
to  Pennsylvania,  Ohio  and  Kentucky,  and  in  the  sentiment  of  her 
people  upon  the  question  of  slavery  and  the  trifling  number  of  slaves 
within  her  territory,  inviting  an  immigration,  which  never  sought,  in 
e\en  measurably  the  same  numbers,  the  real  slave  states  of  the  union. 
Notwithstanding  this  population,  constantly  increasing,  of  the  $33,- 
()()(). 000  expended  out  of  borrowed  money,  less  than  one-tenth  was 
expended  within  what  now  are  the  limits  of  West  Virginia  :  and  it 
may  very  well  be  said  that  it  was  largely  due  to  the  fact  of  dispro- 
portionate representation. 

It  is  truthfully  said  in  "Part  II."  of  this  brief,  page  173: 

"It  should  be  remembered  that  there  was  not  in  the 
entire  territory  of  Virginia,  which  is  now  West  Vir- 
ginia, on  the  1st  day  of  January,  1861,  a  single  mile  of 
state  built  or  state-aided  railroad,  nor  a  mile  of  canal, 
nor  a  state  building;  not  even  a  school,  not  a  public 
institution  of  any  kind." 

9.  Under  the  Ordinance  and  Her  Constitution  West  Virginia 
Cannot  be  Charged  with  [nterest  Until  Afteb  the 
Ascertainment  in  the  Manner  Prescribed  of  Her  Equit- 
able Proportion  of  the  Old  Virginia  Debt. 

The  ordinance  prescribes  a  method  of  accounting  by  which  a 
definite  sum  shall  he  ascertained.  This  sum  the  ordinance,  in  effect, 
declares  to  be  West  Virginia's  just  proportion  of  the  old  Virginia  debt. 
Section  8  of  Article  VIII.  of  West  Virginia's  Constitution,  when  read 
in  connection  with  the  ordinance,  as  this  Court  has  said  it  should  be. 
produces  precisely  the  same  result.     West   Virginia  did   not  asree  to 
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pay  interest  on  the  sum  to  be  ascertained  by  the  prescribed  method 
before  this  sum  was  ascertained. 

We  refer  again  to  section  8  of  Article  VIII.  of  the  Constitution  of 
West  Virginia. 

"An  equitahh'  proportion  of  the  public  debt  of  the 
( ommonwealth  of  Virginia,  prior  to  the  1st  of  January, 
1861,  shall  lie  assumed  by  this  state,  and  the  legislature 
shall  ascertain  Hie  same  as  soon  as  may  he  practicable 
and  provide  for  the  liquidation  thereof  by  a  sinking 
fund  sufficient  to  pay  the  accruing  interest  and  redeem 
the  principal  within  thirty-four  years." 

That  the  word  "thereo""  refers  to  the  result  of  an  accounting  in 
accordance  with  the  terms  of  the  ordinance,  or,  if  the  latter  be  elimi- 
nated, in  accordance  with  such  method  as  the  legislature  shall  adopt, 
is  not  susceptible  of  doubt.  That  the  command  to  the  legislature  to 
''provide  for  the  liquidation  thereof,"  means  the  sum  which  the 
legislature  shall  ascertain  by  pursuit  of  the  methods  prescribed  by 
the  ordinance,  or  if  that  be  eliminated,  by  such  method  as  the  legisla- 
ture shall  adopt,  is  equally  clear.  The  words  '•accruing  interest" 
obviously  refer  to  the  word  "principal." 

We  maintain  most  earnestly  that,  all  things  considered,  it  is  clear 
that  it  was  the  manifest  purpose  that  West  Virginia  was  not  to  assume 
any  portion  of  the  public  debt  of  Virginia  as  such,  but  was  only  ta 
contribute  to  that  end  such  sum.  be  it  much  or  little,  as  would  result 
from  the  accounting  prescribed  by  the  ordinance,  unless  the  general 
words  in  the  first  clause  of  section  9  of  the  ordinance  control  and  des- 
troy the  special  provisions  which  follow,  all  being  expressed  in  a 
single  sentence.  Moreover,  this  produces  an  equitable  result,  for  the 
debt  being  an  internal  improvement  debt,  and  nine-tenths  of  it  having 
been  expended  by  Virginia  within  her  present  limits,  in  public 
improvements,  it  would  have  been,  in  the  highest  degree,  inequitable 
for  the  new  state  to  take  upon  herself  an  obligation  to  contribute  one- 
third  of  that  debt,  when  Virginia  retained  the  bank  and  other  stocks. 

"Accruing"  is  a  word  operative  in  the  future,  and  has  no  reference 
to  the  past.  When  we  speak  of  past  due  interest  we  refer  to  it  ni 
••accrued  interest." 

Six  months'  interest,  the  record  shows,  was  due  and  defaulted  on 
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this  debt  on  January  I.  L861.  Where  is  there  any  indication  here, 
upon  the  part  of  West  Virginia,  of  an  intention  to  pay  accrued 
interest?  The  interesl  up  to  the  time  of  the  ascertainment  would 
be  "accrued."     She  did  not  in  her  constitution  assume: 

"a  just  proportion  of  the  debt,  with  interest  to  accrue 
thereon,  to  the  date  of  the  ascertainment,  until  the  just 
prorportion  shall  have  been  ascertained  and  paid." 

The  constitution  speaks  of  "accruing  interest"  and  that  means 
the  interest  to  accrue  on  the  principal  thereafter  to  be  ascertained,  and 
not  yet  ascertained.  This  is  not  technical.  It  is  substantial.  It  is  in 
harmony  with  the  ordinary  use  of  the  word  •'accrue'"  and  with  its 
technical,  legal  signification. 

At  an  earlier  hearing  in  this  ease,  we  called  the  attention  of  the) 
Court  to  the  ease  of  Gross  v.  Partenheimer,  159  Pa.  556.  The  case  may 
be  briefly  stated  : 

Plaintiff  agreed  to  purchase  from  defendant,  in  April,  1883,  a  lot 
of  land,  for  $8,000,  payable  $3,000  in  cash,  on  delivery  of  deed,  and 
the  residue  by  plaintiff's  assumption  of  a  mortgage  for  $3,000,  then 
on  the  lot,  plaintiff  to  pay  also  the  accruing  interest  on  said  mortgage, 
not  exceeding  sis  months.  The  six  months'  interest  from  the  date  of 
mortgage  to  February  26,  1803,  was  past  due  and  unpaid,  and,  to 
avoid  foreclosure  proceedings,  plaintiff  was  compelled  to  pay  the 
same:  He  then  brought  suit  to  recover  the  sum  thus  paid,  the  vendor 
claiming  that  the  purchaser  was  obliged  to  pay  it  under  the  agree- 
ment. 

The  court,  at  page  558,  said  : 

"This  contention  hinges  entirely  on  the  proper  con- 
struction of  the  clause  in  the  contract  of  sale  above 
referred  to,  wherein  the  plaintiff  agrees  to  pay  'the 
accruing  interest  in  said  mortgage  not  exceeding  six 
months.'  There  is  nothing  in  the  affidavit  of  defense 
that  can  in  any  wise  aid  or  control  the  construction  of 
this  clause.  If.  accruing  interest'  means  interest 
which,  according  to  the  terms  of  the  security  was  due 
and  payable  on  February  26,  1893,  and  remained  over- 
due and  unpaid  at  the  date  of  the  contract,  the  defend- 
ant's construction  should  prevail :  but  we  cannot  agree 
that  these  words  mean  any  such  thinsr.     Such  a  con- 
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struction  would  be  strained  and  wholly  unwarranted  by 
the  language  employed.  As  generally  understood, 
'accruing'  interest  means  running  or  accumulating 
interest,  as  distinguished  from  accrued  or  matured 
interest.  When  we  speak  of  interest  which  is  from 
day  to  day  accumulating  on  the  principal  debt,  but 
which  is  not  yet  due  and  payable,  we  call  it  accruing 
interest.  When  we  refer  to  interest  heretofore  payable 
but  still  remaining  unpaid,  we  speak  of  it  as  overdue 
interest,  arrears  of  interest,  or  interest  in  arrear,  just 
as  we  speak  of  rent  in  arrear.  We  are  therefore 
of  opinion  that  the  words  'accruing  interest'  do  not 
refer  to,  or  in  any  manner  embrace  any  part  of  the  six 
months'  interest  which  was  then  overdue  and  unpaid. 
That  interest  was  an  encumbrance  on  the  lot.  which 
the  defendant  was  bound  to  remove.  He  refused  to 
do  so.  and  the  plaintiff,  who  was  compelled  to  pay  it, 
in  order  to  prevent  foreclosure  of  the  mortgage,  etc.. 
is  entitled  to  recover  the  amount  thus  paid  with 
interest  from  date  of  payment.  The  learned  court  was 
clearly  right  in  adjudging  the  affidavit  of  defence 
insufficient  and  entering  judgment  against  defendant 
for  the  amount  claimed  by  plaintiff.'* 

If  there  had  been  any  intent  to  assume,  or  pay,  the  accrued  interest 
on  the  bonds  of  Virginia,  outstanding,  the  constitution  would  have  so 
expressed  it;  and.  as  expressed,  we  earnestly  contend  that  it  can  be 
construed  to  mean  no  such  thing. 

For  the  convenience  of  the  Court,  we  venture  to  insert  the  mem- 
orandum of  authorities  submitted  by  the  late  John  (i.  Carlisle,  who 
died  during  the  last  summer,  upon  this  question  of  the  liability  of 
the  state  to  nay  interest. 

lo.  Memorandum   of  John   G.  Carlisle. 

k,lt  will  he  observed  that  in  Paragraph  II.  of  this 
draft  of  a  decree  the  Master  is  not  only  directed  to 
ascertain  the  amount  and  proportion  of  said  indebted- 
ness, hut  "of  the  interest  accrued  thereon.' 

"Counsel  for  the  defendant  object  further  to  this 
paragraph  because  there  is  no  legal  ground  for  directing 
the  ascertainment  of  interest.  The  State  i>(  _  West 
Virginia  has  not  obligated  herself  in  any  manner  for  the 
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payment  of  interest.  The  principle  is  well  settled  that 
;i  state  is  not  Liable  to  pay  interest  unless  it  has  expressly 
contracted  to  do  so. 

'"In  support  oi  this  proposition  this  Court,  in  United 
States  v.  North  Carolina,  L36  [7.  S.  211,  said: 

•'  "A  state  is  n.it  liable  to  pay  interesl  on  its  debts, 
unless  its  consent  to  do  so  has  been  manifested  by  an  act 
of  its  legislature,  or  by  lawful  contract  of  it-  executive 
officers/ 

"Following  the  principle  thus  announced  by  this 
Court,  many  of  the  state  courts  have  laid  down  in  dis- 
tinct Terms  the  same  proposition.  Among  the  decis- 
ions of  those  courts  are  the  following: 

Sawyer  v.  Colgan,  L02  Cal.  293;  36  Pac.  583. 

Hawkins  v.  Mitchell,  31   Fla.    121,    1-22;  16  So.  316. 

Molineaux  v.  State,  109  Cal.  380;  Am.  St.  Rep.  50; 
42  Pac.  34. 

Flint,  etc.,  R.  R.  v.  Board  of  State  Auditors,  102 
Midi.  502;  60  X.  W.  '.CI. 

<\irr  v.  State,  127    Ind..  504:  22  Am.  St.  Rep.  624. 

"In  Can-  v.  State,  12?  Ind.  504.  22  Am.  St.  Rep. 
624,  this  principle  is  announced  as  one  of  the  points 
decided  : 

••  "A  sovereign  state  is  not  bound  to  pay  interest 
imless  it  has  contracted  to  do  so.' 

"The  court,  in  the  course  of  it >  opinion  in  this  case,  says: 

"'In  the  case  of  State  ex  rel.  v.  Board,  etc.,  36 
Ohio  St.  409,  it  was  held  that  in  the  absence  of  a 
promise  to  pay  interest  none  can  be  recovered  against 
a  state,  and  that  a  state  is  not  within  the  provisions  of  a 
general  statute  providing  for  the  payment  of  interest 
in  eases  where  money  is  wrongfully  withheld  from  a 
creditor.  The  court  put  its  decision  upon  the  familiar 
rule  that  a  sovereign  is  not  hound  by  the  words  of  a 
statute  unless  it  is  expressly  named,  and  in  support  of 
its  conclusion  cited  these  cases  :  Trustee.  <d<-  v.  ( 'ampbell, 
16  Ohio  St.  11;  Jaselyn  v.  Stone,  28  Mi-.  753;  State 
v.  Kinne,  41  X.  J.  238;  Attorney  General  x.  Cape  Fear, 
etc..  Co..  2  Ired.  Eq.  444:  Auditorial  Boanl  v.  Aries, 
15  Tex.  72  :  State  v.  Thompson,  10  Ark.  61.  In  Wight- 
man  v.  United  States,  23  Ct.  of  CI.  144.  the  general  rule 
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was  stated,  and  it  was  said:  'Hence  there  is  no  law 
fixing  a  rate  for  interest  for  all  classes  of  the  public 
debt,  and  a  long-established  public  policy  has  been  to  pay 
interest  only  where  it  is  a  subject  of  express  agreement 
or  of  positive  enactment.'  It  was  held  in  the  case  of 
Tillson  v.  United  States,  100  U.  8.  43,  that  a  statute 
referring  to  a  claim  did  not  authorize  a  recovery  of 
interest,  in  the  absence  of  words,  expressly  provid- 
ing for  the  payment  of  interest.  It  is  impossible  to 
escape  the  effect  of  these  authorities,  and  considerations 
may  be  readily  suggested  which  increase  their  force. 
One  is,  there  is  no  right  to  coerce  the  payment  of  a 
debt  due  from  a  sovereign,  and,  of  course,  a  sovereign 
may  impose  limitations  upon  its  liability." 

In  a  note  appended  to  this  ease  as  reported  in  22  American  State 
Reports,  at  page  448,  we  find  the  following : 

'With  respect  to  the  obligatios  of  the  state  to  pay 
interest  upon  its  indebtedness,  the  principal  case  is  well 
established  by  other  authorities  upon  the  same  subject. 
In  nearly  and  perhaps  all  of  the  states  there  are  statu- 
tory provisions  providing  that  moneys,  after  they  decome 
due,  shall,  in  the  absence  of  express  contract  to  the  con- 
trary, bear  the  rate  of  interest  specified  in  such  statutes : 
but,  acting  under  the  old  common-law  rule  that  the 
king  or  sovereign  is  not  bound  by  statute  unless 
expressly  named  therein,  it  has  been  uniformly  held  that 
these  statutory  provisions  respecting  interest  did  not 
apply  to  any  obligation  either  of  the  state  or  of  the 
national  government,  and  therefore  that  interest  is 
never  allowed  upon  such  obligations,  in  the  absence  of 
some  special  statute  clearly  manifesting  the  intention 
of  the  sovereign  to  be  bound  for  the  payment  of  interest 
upon  the  particular  obligation  or  class  of  obligations 
under  consideration  (United  States  v.  North  Carolina, 
136  U.  S.  211 ;  State  v.  Thompson,  10  Ark.  61 :  State  v. 
Board  of  Public  Works,  36  Ohio  St.  409;  State  v. 
Bank  of  Washington,  18  Ark.  554  ;  United  States  v. 
Sherman.  98  I'.  S.  565 :  United  States  v.  Bayard,  121  ('. 
S.  251;  Tillson  v.  United  States,  100  TL  S.  43;  In 
re  Gosman,  17  Ch.  Div.  771  :  Attorney  General  v.  Cape 
Fear  N.  Co..  2  Ired  Eq.,  144;  Bledsoe  v.  State,  64  N. 
C.  392;  Trustee  v.  Campbell,  16  Ohio  St.  11:  Joselyn 
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v.  Stone,  28    Miss.   ?53;    Wightinan   v.   United  States, 
23  Ct.  of  Cls.  144).'" 

]l    Virginia's  Responsibility  for  the  Delay     in     Apportioning 

the  Debt. 

Reading  section  8  of  Article  VIII.  of  the  Constitution  of  West  Vir- 
ginia with  the  ordinance,  or  regardless  of  it,  the  complainant,  by  her 
own  act.  rendered  impossible,  any  ascertainment  prior  to  January 
1,  1871,  of  the  just  proportion  of  the  public  debt  of  Virginia  to  be 
borne  by  West  Virginia.  In  1866,  she  instituted  in  this  Court,  the 
suit  of  Virginia  v.  West  Virginia,  11  Wallace  39.  This  was  an 
original  bill  to  settle  the  boundary  line  between  the  States  of  Vir- 
ginia and  West  Virginia.  It  involved  the  question  whether  the 
counties  of  Berkeley  and  Jefferson  were  a  part  of  West  Virginia. 
The  case  was  not  decided  until  December,  18 TO.  While  Virginia 
cannot  be  complained  of  for  instituting  and  prosecuting  the  suit,  it  is 
manifest  that,  until  the  determination  thereof,  there  could  be  no 
apportionment  of  the  old  Virginia  debt,  either  under  the  ordinance  or 
under  section  8  of  Article  VIII.  of  the  Constitution  of  West  Virginia. 

Pending  the  decision  of  the  case,  the  accounting  provided  for  by 
the  ordinance  would  be  impossible,  in  view  of  its  requirements: 

(a)  "Charging  to  it  all  state  expenditures  within  the 
limits  thereof." 

Manifestly,  so  long  as  those  limits  were  unsettled,  this  could  not 
be  done. 

(&)  "A  just  proportion  of  the  ordinary  expenses  of 
the  state  government  since  any  part  of  said  debt  was 
contracted." 

This  could  not  be  fulfilled  upon  the  basis  of  taxable  values,  area  or 
population  until  the  boundaries  of  the  state  were  settled. 

(c)  "Deducting  therefrom  the  moneys  paid  into  the 
treasury  of  the  commonwealth  from  the  counties 
included  within  the  said  new  state  during  the  same 
period." 

This  could  not  be  done  until  the  territorial  limits  of  the  new  state 
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were  set  Tied,  and  it  was  known  what  counties  were  included  within 
the  new  state.  So  that,  while  entirely  within  her  right,  Virginia's 
own  act  compelled  a  delay  from  the  filing  of  this  bill  until  the  entry 
of  the  final  decree  therein  of  an  adjustment  under  the  ordinance  or 
under  the  constitution. 

Section  9  of  Article  X.  of  the  Constitution  of  Virginia,  which 
became  operative  in  1870,  contained  the  following  privisions: 

"The  general  assembly  shall  provide  by  law  for 
adjusting  with  the  State  of  Virginia  the  proportion  of 
the  public  debt  of  Virginia  proper  to  be  borne  by  the 
States  of  Virginia  and  West  Virginia,  and  shall  provide 
that  such  sum  as  shall  be  received  from  West  Virginia, 
shall  be  applied  to  the  payment  of  the  public  debt  of  the 
state. " 

We  do  not  deem  it  necessary  here  to  give  a  history  of  the  appoint- 
ment of  commissioners  by  the  two  states  with  reference  to  the  adjust- 
metn  of  the  debt.  This  history  is  set  out  in  the  pleadings.  It  is  enough 
to  sa}r  that  as  early  as  1870,  a  commission  appointed  by  West  Vir- 
ginia proceeded  to  Richmond,  where  the  archives  all  were,  and  their 
visit  resulted  in  accomplishing  little.  But,  on  March  :30th.  1871,  the 
legislature  of  Virginia,  by  a  law  passed  in  1871,  apportioned  the  debt 
between  the  two  states,  assuming  for  itself  two-thirds,  and  issuing 
certificates  for  the  other  one-third  as  West  Virginia's  share.  Subse- 
quent legislation  of  Virginia,  proceeded  upon  that  apportionment, 
certificates  being  issued,  to  be  accounted  for  by  West  Virginia. 

It  is  difficult  to  conceive  of  any  theory  upon  which  Virginia  could 
justly  assume  the  function  of  apportioning  the  debt  and  issuing 
obligations  for  which  West  Virginia  could  be  accountable.  Virginia's 
general  assembly  were,  by  the  constitutional  provision  above  quoted, 
required  to  provide  by  law  for  adjusting  with  the  State  of  West  Vir- 
ginia the  proportion  of  the  public  debt  to  be  horn  by  the  two  states. 
They  proceeded  to  apportion  it  themselves,  without  consulting  West 
Virginia. 

West  Virginiia  then  was  ;i  comparatively  new  state,  and  her  resources 
were  relatively  undeveloped. 

To  issue  securities  to  he  accounted  for  by  West  Virginia,  was  not 
only  apparently  in  defiance  of  Virginia's  own  constitutional  provision, 
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but  was  usurpatory,  detrimental  to  the  credit  of  West  Virginia,  and 
well  calculated  to  produce  resentment  among  her  people. 

From  that  time.  West  Virginia  was  placed  in  a  position  which 
rendered  it  almost  impossible  for  her,  with  dignity  and  self  respect, 
to  take  further  initiative  in  the  matter. 

In  1894,  the  legislature  of  Virginia,  after  she  had  funded  and 
refunded  her  debt,  adopted  a  joint  resolution,  providing  for  the 
appointment  of  a 

"commission  of  seven  members,  who  were  authorized 
and  directed  to  negotiate  with  the  State  of  West  Vir- 
ginia for  a  settlement  and  adjustment  of  the  latter 
state's  part  of  the  public  debt  proper  to  be  borne  by 
her." 

It  was  provided : 

"But  said  commission  shall,  in  no  event,  enter  into 
any  negotiation  hereunder,  except  upon  the  basis  that 
Virginia  is  bound  only  for  the  two-thirds  of  the  debt  of 
the  original  state  which  she  has  already  provided  for 
as  her  equitable  proporiton  thereof." 

It  is  quite  manifest  that  West  Virginia  was  here  called  upon,  as  a 
condition  of  any  negotiation  whatever,  to  accept  the  action  of  Vir- 
ginia taken  in  1871,  1879  and  1894  apportioning  the  debt,  two- 
thirds  to  herself  and  one-third  to  West  Virginia.  It  needs  no  argu- 
ment to  show  that  West  Virginia  could  not  be  expected  to  negotiate 
upon  such  a  basis.  It  was  not  until  1905,  preliminary  to  the  institu- 
tion of  this  suit,  that  a  commission  went  to  West  Virginia  freed  from 
such  restraint.  *        * 
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The  attention  of  the  Court  is  especially  directed  to  the  Appendices 
"A,"  "B,"  "C,"  an  "D"  printed  herewith. 

We  respectfully  submit  that  from  the  record  in  this  cause  and  upon 
the  authorities  cited  by  counsel  for  the  defendant,  the  State  of  West 
Virginia  ought  to  prevail. 

William  G.  Conley, 
Attorney  General  of  West  Virginia. 
John  C.  Spooner, 
Charles  E.  Hogg, 
W.  Mollohan, 
George  W.  McClintic, 
W.  G.  Mathews, 
Wm.  M.  0.  Dawson, 

Of  Counsel  for  Defendant. 
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APPENDIX  A. 

PLAINTIFFS  EXHIBIT  "D-l." 


Commonwealth  of  Virginia  v.  State  of  West  Virginia. 

Ordinary  Expenses  of  Government. 

Article  [Paragraph]  IV. 

Statement  prepared  by 

PRICE,  WATERHOTJSE  &  COMPANY, 

Chartered  Accountants. 


Division  of  Ordinary  Expenses  of  Government  $40,023,287.79 

as  per  Article  IV. : — 
I.     On  basis  of  Total  Population  (in- 
cluding Slaves)  June  20,  1863: 

Virginia   75.66%         $30,281,619.54 

West  Virginia  24.34%  9.741,668.25 

Note: 

This  is  without  regard  to  color, — 
Whites  and  Blacks  being  taken  to- 
gether in  arriving  at  the  population 
of  June  20,  1863,  from  the  census 
figures  of  1860  and  1870. 
II.     On  basis  of  Population    (without 
Slaves)  Estimated  June  20,  1863: 

Virginia    66.71%         $26,699,535.28 

West  Virginia  33.29%  13,323,752.51 
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Ordinary  Expenses  of  Government — Article  IV. 

Schedule. 

General  Expenses  of  Government,  as  per 

Commonwealth  Disbursements 1             $20,371,768.47 

Administrative   Expenses   of  the   Board 

of  Public  Works 2                    221,532.78 

Maps,  Expenses  of  Surveys  and  Inspec- 
tion of  Internal  Improvements 3                    155,643.39 

General  Expenses  of  the  Literary  Fund  4                    891,435.66 

Interest  on  old  Military  Debt 24,265.31 

Interest  on  Treasury  Notes 157,879.02 

Specie  Premium 11,534.63 

Interest  on  Sundry  Claims 52,324.09 

Interest  on  Temporary  Loans   112,545.82 

Interest  on  Public  Debt 9               18,024,358.62 


$40,023,287.79 


SCHEDULE   I. 


Analysis  of  General  Expenses  of  Government — Summary. 

Description.  Amount. 

General  Assembly $  4,130,064.55 

Officers  of  Government 3,595,102.14 

General  Government 8,495.63 

Pensions 88,548.74 

Criminal  Charges 1,785,632.11 

Commissioners  of  the  Eevenue 1,697,751.95 

Court  Charges 1,188,212.34 

Contingent  Fund 679,120.46 

Militia    755,663.41 

Expenses  of  Eepresentation 24,120.17 

Public  Arsenals 96,709.63 

Public  Guard  (City)  ...-.; 839,528.23 

Penitentiary,  House  Expenses 215,985.76 
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Description.  Amount. 

Penitentiary,  Criminal  Charges 256,522.93 

Penitentiary,  Officers 305,367.24 

Warrants  on  Account,  and  General  Appropriation  . . .  746,087.72 

Slaves  Transported  and  Executed 611,351.23 

Gun  Carriages 14,317.05 

Guards  in  the  Country 105,049.34 

Public  Improvements   11,803.75 

Military  Contingent 75,395.41 

Lunatic  Asylums 1,888,992.06 

Revisions  of  Laws 4,500.00 

Semes 71.10 

Public  Warehouses   35,722.00 

Tobacco  Sales _.  . . .  454.91 

Armory,  Manufactory  and  Repairs  of  Arms 243,015.60 

Sale  of  Slaves 99.26 

Expense  of  Lunatics 158,112.71 

Collection  and  Transportation  of  Arms 10,212.83 

Revolutionary  Claims  Agent 3,861.67 

Administrators  of  J.  Merry  weather  and  R.  Graves  . . .  11.067.33 

Electors 11,839.26 

( livi  1  Prosecutions 47,684.56 

Repairs  to  Governor's  House 50,733.60 

Penitentiary,  Enlarging  and  Repairs 53,572.60 

Clerk  Hire,  etc.,  on  account  of  Delinquent  Lands  ....  18,374.27 

Repairs  to  Capitol 51,281.47 

Public  Library   695.23 

Military  Equipment 9.993.09 

Buckingham  Furnace  Lands 771.72 

Transportation  of  Free  Persons  of  Color  to  Liberia  .  .  26.103.50 

Geological  Survey 40,980.61 

Mi li tar)' -School,  Appropriation  and  Repairs 296,296.19 

Reassessment  of  Lands 147,868.10 

Deaf,  Dumb  and  Blind  Institution 369,919.73 
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schedule  I — Continued. 


Description.  Amount. 

Unexpended  Postage  returned  to  Treasury 53.13 

Penitentiary — Hatcher  v.  Commonwealth 12,897.96 

Ferriage  of  Troops  during  late  War 54.71 

Criminal  and  Civil  Code 52,073.88 

Rents 52.25 

Virginia  Volunteers   29,470.05 

Tobacco  Sales  and  Burnt  Tobacco 1,931.30 

Land  Taxes 296.59 

Assessment  of  Free  Negroes 897.21 

Expenses  of  Sinking  Fund 3,904.82 

Fugitive  Slave  Fund 5,201.00 

Land  Sold  in  1855 8.40 

Public  Printing   23,092.31 

Claims  under  27th  and  45th  ch.  of  Code  of  Virginia.  .  1,344.05 

Weights  and  Measures 14,854.90 

Registration  Expenses   14,661.20 

Treasury  Note  Expenses   375.74 

Tax  on  Dividends 128.50 

Arms  and  Munitions  of  War 4,111,13 

Survey  of  Washington's  Birthplace 139.21 

Temporary  Clerks  in  Auditor's  Office 3,826.64 

Marking  Virginia  and  Maryland  Boundary 6,094.44 

Maps 11,400.90 

Public  Arms 11,499.97 

State  Convention 258,677.40 

Repairs  to  Legislative  Halls 4,650.07 

Medical  College 25,000.00 

Experimental  Railroad 10,000.00 

Blair  &  Boiling  Special  Service 200.00 

Total $21,209,952.03 

Less — Total  Credits  as  per  Summary  Schedule 

after  P.  No.  1  838,183.56 

Total  as  per  Recapitulation $20,371,768.47 
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SCHEDULE   "S«" 

Analysis  of  "Sundry  Receipts." 

Credits   to   Ordinary    Expenses}  of   Government — Auditor  of   Public 
A  ccoun  ts — Su  m  m  ary . 

Description.  Total  Amounts. 

Refunds  of  Advances,  and  amounts  paid  in  error $  36,252.56 

Rents 53,160.55 

Repayments  of  Loans  and  Interest 1,603.35 

Sundry  Sales 15,631.70 

Judgment  on  Bonds f. 16,483.69 

Sale  of  Slaves 272,347.57 

Sale  of  Land   9,189.61 

Returns — Expenses  of  Lunatics 3,588.65 

Returns— Lunatic  Hospital   16,670.48 

Returns — Court  Charges — .  .  1,656.68 

Governor's  House 1,701.17 

Refunds — Criminal  Charges 3,754.69 

Tax  on  Salaries 449.16 

Refunds — Attorney  General's  Fees 1,622.74 

Records  of  Court  of  Appeals  and  Clerk's  Fees 42,154.55 

Interest  on  Loans   3,914.53 

Weighmaster  of  Live  Stock 8,493.32 

Virginia  Volunteers 8,126.43 

Tax  on  Express  Companies 252.68 

Collections  from  Banks  to  pay  salary  of  Treasurer's  Clerks  4,500.00 

Voluntary  Enslavements 5,175.54 

Fugitive  Slave  Fund 2,444.50 

Miscellaneous    53,078.06 

$562,242.26 
Proceeds  of  Goods  Manufactured  at  Penitentiary 275,941.30 

Total  Credits  $838,183.56 
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schedule.  2. 

Board  of  Public  Works  Disbursements — Administrative  Expenses — 

Summary. 

Description  Amount. 

Salary  of  Engineers $  54,353.30 

Pay  and  Mileage — Members  of  the  Board 19,286.71 

Literary  Fund,  Difference  in  Exchange,  etc 187.50 

Maps,  Books,  Supplies,  Stationery,  Postage,  etc 9,599.51 

Salary  of  Secretary 4,982.97 

Printing 14,098.70 

Advertising    1,013.41 

Doorkeeper's  and  Messengers'  Compensation,  Postage,  etc.  4,208.34 

Premium  in  favor  of  Specie  over  Bank  Notes 45.60 

Equivalent  for  Specie  in  Paying  Auditor's  Warrants  ....  24.31 

Literary  Fund  Transfer 48.67 

Tax  on  Salaries— 2nd  Auditor's  Office 143.76 

Compensation 84.17 

Engineers'  Supplies  and  Eepairs 2,200.63 

Fee  Bills 1,186.29 

Expenses  of  Tour  of  Examination 488.37 

Traveling  Expenses — Respecting  Loans,  etc 2,304.53 

Expenses  preparing  Coupon  Bonds 13,346.78 

Damage  Account — Experimental  Eailroad 65.00 

Expenses  re  B.  &  0.  Railroad 249.40 

Expenses  re  Investigation  Selden,  Withers  &  Company.  .  .  9,351.45 

J.  T.  Soutar— New  York  Bond  Agent 3,686.60 

Commissioners'  etc.,  for  paying  Coupons 4,604.87 

Tabulated  Railroad  Reports,  etc 1,074.50 

Sextant 40.00 

Express 18.00 

Collectors'  Salaries 6,720.68 

Salary  of  Second  Auditor  and  Clerks 68.119.83 

$221,532.78 
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schedule  3. 

Board  of  Public  Works  Disbursements. 

Analysts  of  Charges  to  Both  States  to  be  Charged,  in  the  Final  Settle- 
ment, to  Ordinary  Expenses  of  Government. 

MAPS. 


Year. 

1820. 
1. 

2. 

5. 
1836. 

8. 
1848. 

9. 
1851. 

2. 

4. 

5. 

6. 

8. 


$42,529.98 

SURVEYS — SALARIES   AND  EXPENSES. 

Tear.  Reference.  Amount. 

1820 6-7-8-10  $5,373.81 

1 11  1,000.00 

2 8  1,000.00 

3 12  1,889.50 

4 12-13  500.46 

5 9-10  4,270.38 

6 8  2,766.66 

7 8  2,319.35 

8 7  1,682.22 


Reference. 

Amount. 

5-20 

$12,000.00 

1 

9,000:00 

1 

9,000.00 

22 

4,428.79 

25 

55.00 

35 

700.00 

22 

750.00 

21 

750.00 

24 

995.62 

11-21-22 

2,730.46 

149 

292.61 

7 

803.00 

7 

899.50 

8 

125.00 
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Year.  Reference.  Amount. 

1829 8  2,100.00 

1830 5  3,941.00 

1 6-7  4,449.99 

2 13  280.00 

4 Pt.  16  2,151.32 

5 Pt.  14-15  7,122.13 

7 Pt.  22-23  12,464.35 

8 20-26  16,699.84 

9 13-16  13,678.93 

1840 30-32  10,787.00 

1 2-3  5,530.00 

2 2  3,400.00 

3 3  1,233.33 

7 18  500.00 


$114,273.35 
Credits  as  per  Schedule  attached 3,903.88 


$110,369.47 

INSPECTION  of  internal  improvements  of  state. 

Year.                              Reference.  Amount. 

1X49 15  $    665.00 

1850 12  1,087.22 

1 '..            15  1,027.13 

2 8  656.37 


$3,435.72 
Credits  as  per  Schedule  attached 691.78 

$2,743.94 
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SUMMARY. 


Maps $     42,529.98 

Surveys,  Salaries  and  Expenses 110,369.47 

Inspection  of  Internal  Improvements  . .  .  2,743.94 


$155,643.39 


SCHEDULE   4. 


Summary  of  Analysis — Literary  Fund  Disbursements — General 
Expenses  and  Sundries. 

Description.  Amount. 

Copies  of  Judgments $        433.75 

Clerks'  Salaries 82.259.73 

Expenses  and  Commissions  to  H.  Eustace,  etc.,  account 

of  Bristoe  Estate 1,786.30 

Advances  Account  of  Contingent  Expenses 350.00 

Judgments  and  Commissions  on  Escheats,  Delinquent  and 

Eedeemed  Lands 26,029.48 

Accrued  Interest  and  Premium  on  Sundry  Securities 

Purchased 1,667.95 

Expenses  account  of  Purchase  of  stock  by  J.  Bauer 902.23 

Commission  on  U.  S.  Debt 4,199.92 

Cost  of  Seal 100.00 

Stationery,  Postage,  Printing,  Fee  Bills  and  Advertising  8,625.21 

Commission  on  Bonds 94.29 

Sale  of  Slaves  and  Expenses  of  Free  Negroes 837.73 

Expenses  on  Sale  of  Stock 14.00 

Taxes  on  Salaries ■ 217.23 

State  Claims  against  the  United  States 2,722.82 

Davis'  Book  on  Criminal  Law 12,000.00 

Medical  College 5,000.00 

University  of  Virginia 649.874.00 

Virginia  Military  Institute 28,500.00 
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Description.  A  mount. 

Deaf,  Dumb  and  Blind  Institute 40,821.02 

Hampden-Sidney  College 25,000.00 


Total   $891,435.66 


SCHEDULE   9. 

Interest  on  Public  Debt. 

Interest  on  Public  Debt  paid  by  the 

Board  of  Public  Works $5,825,538.66 

do  do  do       1,834,276.61 

Interest   on   Bank   Debt   paid   by   the 

Treasurer  of  the   Commonwealth        360,883.02 

Interest  on  Public  Debt  (C.  and  O. 
Canal  Loan)  paid  by  Treasurer 
of  Commonwealth 207,479.25 

Interest  on  Public  Debt  paid  by  the 
Sinking  Fund  from  its  establish- 
ment in  1853  till  December  31st, 
1860 11,762,509.04 

Interest  on  James  Biver  and  Kanawha 
Guaranteed  Bonds,  paid  by  Treas- 
urer of  the  Commonwealth 613,542.66 


$20,606,229.24 


Deduct 
Interest  received  on  State  Stock  held 

by   Board  of   Public   Works   and 

paid  to  that  Board $312,214.22 

Befund   of   Interest    on    Public    Debt 

previously   paid    Selden,    Withers 

&  Co 29,924.70 
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Interest  received  by  Sinking  Fund  of 
Trustees  of  Selden  Withers  & 
Company  and  J.  T.  Soutters 40,133.59 

Interest  received  on  Stale  Stock  held 
by  Board  of  Public  Works,  paid 

to  that  Board,  etc 639,670.71 

Deduct 

Interest  received  by  the  Common- 
wealth on  Certificate  of  State 
Stock,  $100,000,  owned  by  the 
Commonwealth 30,213.70 

Interest  received  on  State  Stock  held 

by  the  Literary  Fund 1,324,051.72 

Interest  received  on  Bonds  of  J  .E.  & 
K.  Company  paid  to  the  Treasurer 
of  Commonwealth  by  that  Com- 
pany           142.181.74 

Interest  received  by  Sinking  Fund  on 
Stock  held  by  them  as  Invest- 
ments    61,807.55 

Refunds  received  by  the  Sinking  Fund 

account  of  over-payments 1,672.69 


$  2,581,870.62 
$18,024,353.62 


Interest  on  7%  War  Debt  of  1813-14,  viz :  $319,000.00 
and  Interest  on  6%  War  Debt  of  1809,  viz         24,039.17, 
both  of  which  were  held  throughout  the  period  by  the  Lit- 
erary Fund,  has  been  excluded  in  both  the  payments  and 
Receipt  statement  above. 
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APPENDIX  B. 


Chap.  75. — An  Act  to  convert  the  Branch  of  the  Northwestern 
Bank  of  Virginia  at  Jeffersonville  into  a  Separate  and  Independent 
Bank. 

Passed  March  13,  1862. 

Whereas  the  armed  occupation  of  northwestern  Virginia,  by  lawless 
enemies  of  this  state,  has  entirely  destroyed  all  business  intercourse 
and  relations  between  the  Northwestern  Bank  of  Virginia  at  Wheeling 
and  its  branch  at  Jeffersonville,  to  the  great  detriment  of  the  state  and 
loyal  stockholders,  and  it  seems  proper  under  the  circumstances  to 
dissolve  the  connection  heretofore  subsisting  between  said  bank  and 
its  branch  at  Jeffersonville,  and  of  authorizing  the  latter  to  transact 
business  as  a  separate  and  independent  corporation : 

1.  Be  it  therefore  enacted  by  the  general  assembly,  that  the  branch 
of  the  Northern  Bank  of  Virginia  at  Jeffersonville  be  and  the  same  is 
hereby  constituted,  created  and  incorporated  a  separate,  distinct  and 
independent  bank,  under  the  corporate  name  of  Graziers  Bank  of 
Virginia;  and  all  the  power,  control,  direction,  supervision,  relation 
and  connection  of  said  Northwestern  Bank  of  Virginia  over  and  with 
the  said  branch  at  Jeffersonville,  are  hereby  dissolved,  abrogated  and 
annulled. 

2.  All  the  assets  held  by  said  branch  (embracing  all  bills  and  notes 
discounted,  whether  the  same  be  in  suit,  protested,  due  or  maturing, 
all  judgments,  balances  due  on  accounts  current,  all  money,  either  in 
coin  or  currency,  all  evidences  of  debt  or  other  securities,  all  real 
estate,  and  every  right  and  interest)  are  absoutelv  vested  in  the  said 
Graziers  Bank  of  Virginia;  and  in  every  case  where  suit  has  been 
instituted  in  the  name  of  the  Northwestern  Bank  of  Virginia  for 
the  recovery  of  money  or  other  thing,  to  which  said  branch  is  entitled, 
the  suit  so  brought  shall  be  prosecuted  in  the  name  of  the  Northwest- 
ern Bank  of  Virginia,  for  the  use  and  benefit  of  said  Graziers  Bank 
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of  Virginia;  and  in  every  ease  where  suit  shall  hereafter  be  insti- 
tuted for  the  recovery  of  money  or  oilier  thing  belonging  to  said 
branch,  the  suit  shall  be  in  the  name  of  said  Graziers  Bank  of  Vir- 
ginia. 

.">.  The  said  Graziers  Bank  of  Virginia  is  subject  to  all  the  Liabil- 
ities of  I  he  said  branch,  except  so  far  as  the  said  liabilities  arc  modi- 
fied by  the  following  sections  of  this  act. 

4.  The  said  Graziers  Bank  of  Virginia  shall  in  no  evenl  he  re- 
quired to  account  to  the  said  Northwestern  Bank  of  Virginia  for  any 
portion  of  the  net  profits  or  contingent  fund  of  the  said  branch,  nor 
to  contribute  to  the  payment  of,  or  pay  out  of  the  assets  of  .-aid 
branch,  or  otherwise,  to  any  stockholder,  billholder  or  creditor  of  the 
said  Northwestern  Bank,  any  sum  of  money  which  any  such  stock- 
holder, billholder  or  creditor  may  be  entitled  to  demand  and  have  ol 
said  Northwestern  Bank  of  Virginia. 

5.  At  any  time  within  three  months  from  the  passage  of  this  act, 
any  loyal  holder  of  stock  in  the  NTorthwestern  Bank  of  Virginia, 
whose  stock  in  said  bank  was  purchased  through  the  said  branch,  or 
whose  dividends  have  usually  heretofore  been  credited  to  him  at  said 
branch,  may  return  and  assign  to  said  Graziers  Bank  of  Virginia 
such  stock,  and  demand  and  receive  in  lieu  thereof  a  certificate  for  a 
like  number  of  shares  of  stock  in  the  said  Graziers  Bank  of  Virginia. 

6.  As  soon  as  may  be  after  the  expiration  of  the  said  three  months 
from  the  passage  of  this  act.  the  governor  of  the  state  shall  cause 
certificates  of  the  stock  held  by  the  state  in  the  said  Xorthwestern 
Bank  of  Virginia,  for  an  amount  equal  to  the  balance  of  the  capital 
stock  of  said  branch,  not  exchanged  under  the  previous  section,  to  be 
in  like  manner  returned  and  assigned  to  said  Graziers  Bank  of  Vir- 
ginia, for  a  like  number  of  shares  of  the  stock  thereof. 

7.  The  Graziers  Bank  of  Virginia,  hereby  established,  shall  be 
required  to  redeem,  from  loyal  citizens  of  the  Confederate  States  of 
America,  in  notes  of  its  own  issue,  all  such  notes  of  said  branch  as 
may  be  in  their  possession  at  the  passage  of  this  act;  provided  the 
same  be  presented  in  six  months  after  notice  of  this  provision  shall 
have  been  published  for  one  month  in  some  weekly  newspaper  pub- 
lished in  the  city  of  Bichmond :  and  provided  further,  the  amount 
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offered  for  redemption  shall  not  exceed  one  hundred  and  eighty  thou- 
sand dollars. 

8.  The  legislature  reserves  the  power  to  provide,  after  the  termi- 
nation of  the  war  with  the  United  States,  the  extent,  mode  and  time 
of  redemption  by  said  Graziers  Bank  of  Virginia,  of  any  outstanding 
notes  of  said  branch,  with  which,  according  to  the  principles  of  equity, 
justice  and  right,  it  is  chargeable.  But  as  it  is  represented  to  this 
general  assembly  that  the  said  branch  has  a  special  deposit  of  twenty- 
four  thousand  dollars  in  gold  with  the  said  Northwestern  Bank  of 
Virginia,  heretofore  made  by  said  branch  to  meet  the  redemption  of 
its  notes:  and  as  notes  payable  at  said  branch  may  have  been  issued 
by  the  said  Northwestern  Bank  of  Virginia,  which  have  not  been 
reported  to  said  branch,  nor  charged  to  said  Northwestern  Bank  of 
Virginia,  and  which  it  would  be  evidently  unjust  to  require  the  said 
branch  to  redeem,  it  is  hereby  expressly  provided  and  enacted,  that 
the  whole  amount  of  circulation  of  the  said  branch,  which  the  said 
Graziers  Bank  of  Virginia  shall  be  required  to  redeem,  under  the 
provisions  of  this  act,  and  of  any  subsequent  act  of  the  legislature, 
taken  collectively,  shall  not  exceed  the  balance  of  the  circulation  of 
said  branch,  after  deducting  therefrom  the  sum  of  twenty-four  thou- 
sand dollars  on  account  of  said  special  deposit,  and  also  any  amount 
or  amounts  of  circulation  payable  at  said  branch  (if  any  such  there 
be),  issued  by  the  said  Northwestern  Bank  of  Virginia,  of  which  the 
said  branch  has  not  heretofore  received  notice  from  said  Northwestern 
Bank  of  Virginia. 

9.  The  cashier  shall  forthwith,  after  the  expiration  of  three 
months  from  the  passage  of  this  act,  out  of  the  surplus  or  contingent 
fund  of  the  said  branch,  pass  to  the  credit  of  the  stockholders  of  the 
said  Graziers  Bank  of  Virginia  and  to  the  state,  a  dividend  of  ten 
per  centum  upon  their  stock  issued  under  the  provisions  of  the  fifth 
and  sixth  sections  of  this  act. 

10.  The  said  Graziers  Bank  of  Virginia  shall  be  located  and 
transact  its  business  at  the  town  of  Jeffersonville. 

11.  The  said  Graziers  Bank  of  Virginia  may,  by  sales  of  new 
stock,  increase  its  capital  to  two  hundred  thousand  dollars. 

12.  The  present  board  of  directors  for  the  said  branch  shall  con- 
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tinue  to  act  as  a  board  of  directors  for  the  said  Graziers  Bank  of  Vir- 
ginia until  a  new  board  shall  be  appointed  under  the  general  law. 

13.  Except  so  far  as  the  same  may  be  inconsistent  with  the  pro- 
visions of  this  act,  the  general  banking  law  of  the  state  shall  apply  to 
the  said  Graziers  .Bank  of  Virginia ;  and  the  general  law  of  joint 
stock  companies  shall  apply  to  the  said  Graziers  Bank  of  Virginia, 
so  far  as  the  same  is  applicable  to  it,  and  not  inconsistent  with  the 
provisions  of  this  act. 

II.  This  act  shall  be  in  force  from  its  passage,  but  may  be  re- 
pelled, altered  or  modified,  at  the  pleasure  of  the  general  assembly. 

(Copied  from  Acts  of  the  General  Assembly  of  Virginia,  session  of 
1861-2,  pp.  90,  91,  92,  93.) 

Report  of  Honorable  Chester  D.  Hubbard. 

Wheeling,  West  Virginia,  Feb.  23,  1871. 
Hon.  W.  E.  Stevenson,  President. 

Dear  Sir :  In  accordance  with  the  instructions  of  the  Board  of 
the  School  Fund  in  their  action  of  the  15th,  I  have  ascertained 
and  herewith  transmit  a  statement  of  the  stock  held  by  the  state 
in  the  National  Bank  of  West  Virginia  at  Wheeling,  the  First 
National  Bank  of  Wellsburg,  and  the  Parkersburg  National  Bank, 
and  the  different  funds  to  which  said  stock  is  credited. 

I  also  proceeded  to  Wellsburg  and  exchanged  as  directed  the 
stock  of  the  Internal  Improvement  Fund  in  the  First  National 
Bank  of  Wellsburg,  163  shares,  for  United  States  5-20  coupon 
bonds  (the  Bank  had  no  registered  bonds),  receiving  therefor  six- 
teen bonds  of  $1,000  each  and  three  bonds  of  $100  each  lettered  and 
numbered  as  follows:  $1000  K  134,401,  134,403,  134,404,  134,405, 
134,406,  134,407,  134,413,  134,414,  163,  792,  G.  142,990',  142,991, 
142,981,  112,982,  142,983,  142,984,  142,985.  $100  each  I,  177,876, 
C.  102,938,  D.  236,517.  These  bonds  carry  the  coupons  of  July  1, 
1871,  and  were  issued  July  1,  1867,  under  the  act  of  1865. 

I  have  sealed  the  bonds  in  an  envelope  writing  my  name  across  the 
seal  and'  labelling  them  as  belonging  to  the  School  Fund  of  West 
Virginia,  and  have  deposited  them  as  a  special  deposit  in  the  First 
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National  Bank  of  Wheeling.  The  bonds  can  be  exchanged  for  regis- 
tered bonds  by  sending  them  to  Washington.  I  will  attend  to  it  if 
yon  desire  it  to  make  any  other  disposition  of  the  bonds  yon  may 
direct. 

The  Bank  declined  to  exchange  for  the  stock  held  in  the  name  of 
the  state,  believing  that  they  could  not  safely  do  so  under  section  7, 
article  8,  of  the  Constitution,  besides  I  was  not  certain  that  my 
authority  extended  to  such  an  exchange.  If  I  am  to  make  any  other 
disposition  of  the  bonds,  please  advise  me  at  your  earliest  convenience. 

The  stock  exchanged  at  Wellsburg  will  modify  the  bond  statement 
to  that  extent.  Very  respectfully, 

C.  D.  Hubbard. 

Statement  of  Stock  held  by  the  State  of  West  Virginia  in  "The 
National  Bank  of  West  Virginia  at  Wheeling,"  "The  First  National 
Bank  of  Wellsburg/'  and  "The  Parkersburg  National  Bank,"  and 
the  different  funds  to  which  said  stock  is  credited. 

1837 — (July  18) — The  Commonwealth  of  Virginia  sub- 
scribed 4,000  shares  of  stock  in  the  Northwestern 
Bank  of  Virginia $400,000.00 

1857— March    3.— The    Bank    purchased    of    this  stock 

1,082  shares  as  follows: 

Northwestern  Bank  of  Virginia  at  Wheeling,  332     shares 

Wellsburg/  250 

Parkersburg  250 

.Teffersonville'  250 


1,082 


108,200.00 


Leaving  2,918  shares $291,800.00 

1865 — March  2. — The  Bank  charged  to  the  Common- 
wealth of  Virginia  all  the  stocks  of  the  Hank  of  Jef- 
fersonville,  on  the  plea  that  the  State  had  taken  pos- 
session of  thai   Bank,  L642  shares  L64,200.00 
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And    transferred    the    remaining   stock   to   the    State   of 

West  Virginia,  1,276  shares 127,600.00 

1866 — July  1. — On  the  organization  of  the  present  Bank 
tin's   1,276  shares  was  transferred  at  50  cents  on  the 
dollar,  as  follows,  viz. : 

National  I > a i i k  of  West  Virginia  at  Wheeling,  300 

shares 30,000.00 

First   National    Bank  of  Wellsburg,   L88  shares 18,800.00 

Parkersburg  National   Hank,   150  shares   15,000.00 

The  Internal  Improvement  Fund  of  Virginia  subscribed 
to  the  Stock  of  the   Northwestern  Bank  of  Virginia: 

L856— Angusl  30.— 326  shares 32,600.00 

This  stock  was  transferred  at  50  cents  on  the  dollar, 
L866,  duly  1,  to  the  First  National  Bank  of  Wells- 
burg,  (163  shares)   16,300.00 

The  President  and  Directors  of  the  Literary  Fund  of 
Virginia  subscribed  to  the  stock  of  the  Northwestern 
Bank  of  Virginia— 1832— November  24.— 500  shares  .  .  50,000.00 
This  stock  was  transferred  at  50  cents  on  the  dollar, 
1866,  July  1,  to  the  Parkersburg  National  Bank,  250 
shares 25,000.00 

SUMMARY. 

The  State  now  holds  in  the — 

National    Bank   of    West    Virginia    at    Wheeling,    300 

shares  (in  name  of  the  State)    $30,000.00 

First  National  Bank  of  Wellsburg,  188  shares  in  name 

of  the  State 18,800.00 

First  National  Bank  of  Wellsburg,  163  shares  in  Internal 

Improvement  Fund 16,300.00 

Parkersburg   National   Bank,    150   shares    in    Internal 

Improvement  Fund 15,000.00 

Parkersburg   National   Bank,   250   shares   in   Literary 

Fund    25,000.00 

$105,100.00 
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1867— July  9.— The  Northwestern  Bank 
of  Virginia  paid  a   dividend  of   5   per 
cent  on  326  shares  Internal  Improve- 
ment Fund $1,630.00 

On  1,276  shares  Commonwealth  of  Vir- 
ginia stock 6,380.00 

On  500  shares  Literary  Fund 2,500.00  $10,510.00 

1868 — August  1. — A  like  dividend  of  5  per  cent 

on  the  same  stocks $10,510.00 

February  21,  1871. 

I,  J.  S.  Darst,  Auditor  of  the  State  of  West  Virginia,  and  ex  officio 
Secretary  of  the  Board  of  the  School  Fund  of  said  State,  hereby 
certify  that  the  foregoing  is  a  true  and  correct  copy  from  the  record 
of  the  minutes  of  the  proceedings  of  said  Board,  pages  37  to  41  of 
Becord  Book  No.  1  of  said  Board. 

Given  under  my  hand  and  official  seal,  this  26th  day  of  February, 
1910.  J.  S.  Darst, 

Auditor. 
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37th  Congress.       )  a-p-vr*  rmj,  f        Mis.  Doc. 

U  Session.  SENATE.  ^  ^ 


M  EMORIALOFTHE  COMMISSIONERS 

APPOINTED  BY  THE 

Convention  of  West  Virginia 

PRAYING 

For  the  admission  of  that  State  into  the  Union. 


May,  31,  1862. — Referred  to  the  Committee  on  Territories,  and  ordered  to  be 

printed. 


To  the  Hon.  B.  F.  Wade, 

Chairman  of  the  Committee  on  Territories'. 

In  conformity  with  the  suggestion  of  your  committee,  the  under- 
signed, commissioners  appointed  by  the  convention  to  frame  a  con- 
stitution for  West  \7irginia,  beg  leave  to  submit  the  following: 

In  the  month  of  January,  1861,  the  Legislature  of  Virginia,  con- 
vened in  extra  session,  passed  an  act  providing  for  the  election  of 
delegates  on  the  4th  of  February,  1861,  to  meet  in  convention  at  the 
city  of  Richmond  on  the  13th  of  the  same  month  to  take  into  consid- 
eration the  then  condition  of  the  country. 

The  act  calling  the  convention  provided  that  it  should  submit  any 
proposition  it  might  adopt  changing  the  relations  of  the  State  to  the 
Federal  Government  or  the  organic  law  of  the  State  to  the  voters  of 
the  State,  to  be  approved  or  rejected  by  them  at  the  polls,  provided 
the  people  should  so  require  by  their  vote  on  the  4th  day  of  Feb- 
ruary 1861 :  and  accordingly  the  people,  at  the  same  time  they 
voted  for  delegates  to  the  convention,  voted  upon  the  question 
whether  the  action  of  the  convention  should  be  submitted  to  them 
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for  their  ratification  before  the  said  action  of  the  convention  should 
be  of  binding  obligation. 

The  people,  by  a  majority  of  more  than  fifty  thousand  votes, 
declared  in  favor  of  submitting  the  action  of  the  convention  to  them 
for  ratification  or  rejection. 

On  the  17th  day  of  April,  1861,  the  convention  passed  an  ordinance 
of  .accession;  on  the  24th  day  of  April,  1861,  commissioners  appointed 
by  the  convention  entered  into  an  agreement  with  A.  H.  Stephens, 
vice-president  of  the  so-called  Confederate  States,  transferring  the 
State  to  the  said  Confederacy.  On  the  fourth  Thuraday  in  May 
thereafter  the  question  of  ratifying  or  rejecting  the  ordinance  of 
secession  was  submitted  to  the  voters  of  the  State,  but  prior  to  that 
day  the  authors  of  secession  had  organized  the  military  forces  of  the 
State  in  the  interest  of  the  so-called  Confederate  States,  and  occupied 
most  of  the  counties  of  the  State  on  the  day  of  voting  upon  the 
ordinance,  so  that,  in  fact,  a  reign  of  terror  was  inaugurated  to 
prevent  a  free  and  fair  expression  of  the  popular  will  at  the  polls. 

On  the  22d  of  April,  1861,  a  meeting -of  the  people  of  Harrison 
County  was  held  at  the  courthouse  of  that  county,  which  adopted  the 
resolutions  following : 

GRAND  UNION  MEETING. 

1,000  to  1.200  people  present. 

At  a  large  and  enthusiastic  meeting  of  froni  1,000  to  1,200  of  the 
citizens  of  Harrison  County,  assembled  at  the  courthouse  upon  a 
notice  of  forty-eight  hours,  on  Monday,  April  22,  1861,  the  following 
preamble  and  resolutions  were  adopted  without  one  dissenting  voice : 

PREAMBLE. 

Whereas  the  convention  now  in  session  in  this  State,  called  by  the 
legislature,  the  members  of  which  had  been  elected  twenty  months 
before  said  call,  at  a  time  when  no  such  action  as  the  assemblage  of 
a  convention  by  Legislative  enactment  was  contemplated  by  the  people, 
or  expected  by  the  members  they  elected  in  May,  1859,  at  which 
time  no  one  anticipated  the  troubles  recently  brought  upon  our  com- 
mon country  by  the  extraordinary  action  of  the  State  authorities  of 
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South  Carolina,  Georgia,   Alabama,   Mississippi,  Florida.  Louisiana, 
a ihI  Texas,  has,  contrary  to  the  expectation  of  a  large  majority  of  the 
people  of  tins  State,  adopted  an  ordinance  withdrawing  Virginia  from 
the  Federal   Union;  and  whereas  by  the  law  calling  said  convention 
it  is  expressly  declared  that  no  such  ordinance    shall     have     force  or 
effect  or  he  of  binding  obligation  upon  the  people  of  this  State  until 
the  same  shall  he  ratified  by  the  voters  at  the  polls;  and  whereas  we 
have  seen  with   regret  the  demonstration    of    hostility,    imathorized 
by    law,   ami    inconsistent    with    the   duty  of   Law-abiding  citizens   still 
owing  allegiance  to  the  Federal  Government,  have  been  made  by  a 
poll  ion  of  the  people  of  this  State  against  the  said  government;  and 
whereas  the  governor  of  this  Commonwealth    has.    by    proclamation, 
undertaken  to  decide  for  the  people  of  Virginia  that  which  they  had 
reserved  to  themselves,  the  right  to  decide  by     their     votes     at     the 
polls,  and  has  called  upon  the  volunteer  soldiery  of     this     State     to 
report  to   him   ami    hold   themselves    in    readiness   to  make   war   upon 
the    Federal    Government,   which    Government    is    Virginia's  govern- 
ment, and  must,  in  law  and  of  right,  continue  so  to  he  until  the  people 
of  Virginia,  shall  by  their  votes  and  through  the  ballot  box,  that 
great  conservator  of  a  free  people's  liberties,  decide  otherwise;  and 
whereas  the  peculiar  situation    of    northwestern    Virginia,    separated 
as  it  is  by  natural  harriers  from  the  rest  of  the  State,  precludes  all 
hope  of  timely  succor  in  the  hour  of  danger  from  other  portions  of 
the  State,  and  demands  that  we  should  look  to  and  provide  for  our 
own  safety  in  the  fearful  emergency  in  which  we  now  find  ourselves 
placed  by  the  action  of  our  State  authorities,  who  have  disregarded 
the  great  fundamental  principle  upon  which  our  beautiful  system  of 
government  is  based,  to  wit,  "that  all  governmental  power  is  derived 
from  the  consent  of  the    governed."    and    have,    without    consulting 
the  people,  placed  this  State  in  hostility  to  the  federal  government 
by  seizing  upon  its  ships  and  obstructing  the  channel  at  the  mouth 
of  Elizabeth  River,  by  wresting  from  the  Federal  officers  at  Norfolk 
and  Richmond  the  customhouses,  by  tearing  from  the  nation's  prop- 
erty the  nation's  flag,  and  putting  in  its  place  a  bunting,  the  emblem 
of  rebellion,  and  by  marching  upon  the  national  armory  at  Harper's 
Ferry — thus  inaugurating  a  war  without  consulting  those  in  whose 
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name  they  profess  to  act;  and  whereas  the  expossed  condition  of 
northwestern  Virginia  requires  that  her  people  should  be  united 
in  action  and  unanimous  in  purpose — there  being  a  perfect  identity 
of  interests  in  times  of  war  as  well  as  in  peace :    Therefore,  be  it 

Resolved,  That  it  be,  and  is  hereby,  recommended  to  the  people  in 
each  and  all  of  the  counties  composing  northwestern  Virginia  to 
appoint  delegates,  not  less  than  five  in  number,  of  their  wisest,  best, 
and  discreetest  men,  to  meet  in  convention  at  Wheeling,  on  the  13th 
day  of  May  next,  to  consult  and  determine  upon  such  action  as  the 
people  of  northwestern  Virginia  should  take  in  the  present  fearful 
emergency. 

Resolved,  That  Hon.  John  S.  Carlisle,  W.  P.  Goff,  Hon.  Charles  S. 
Lewis,  John  J.  Davis,  Thos.  L.  Moore,  S.  S.  Fleming,  Lot  Bowen, 
Dr.  Wm.  Dunkin,  Wm.  E.  Lyon,  Felix  Sturm,  and  James  Lynch,  be. 
and  are  hereby,  appointed  delegates  to  represent  this  county  in  said 
convention. 

John  Hursey,  President. 
J.  W.  Harris,  Secretarij. 

Strange  to  say,  among  that  large  assembly  not  a  single  response 
was  heard  to  the  call  by  the  president  for  the  nays  on  any  of  the 
cpiestions  before  the  meeting. — Guard  Office,  Clarksburg,  Ya. 

The  proceedings  of  this  meeting  were  sent  to  the  several  counties 
of  northwestern  Virginia  by  special  messengers,  which  responded  to 
the  call,  and,  in  accordance  with  it,  a  convention  of  some  five  hundred 
delegates  from  thirty-odd  counties  of  the  State  met  in  the  city  of 
Wheeling  on  the  13th  day  of  May,  1861,  and  adopted  the  following 
resolutions : 

Convention  of  the  people  of  Northwestern  Virginia,  held  at  Wheeling,, 

May  13,  1861. 

The  following  resolutions  were  unanimously  adopted  : 
1.  Resolved,  That  in  our  deliberate  judgment  the  ordinance  passed 
by  the  convention  of  Virginia  on  the  17th  day  of  April,  1861,  known 
as  the  ordinance  of  secession,  by  which  said  convention  undertook,  in 
the  name  of  the  State  of  Virginia,  to  repeal  the  ratification  of  the 
( lonstitution  of  the  United  Stales  by  this  State,  and  to  resume  all    the 
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rights  and  powers  granted  under  said  Constitution,     is     unconstitu- 
tional, null  and  void. 

2.  Resolved,  That  the  schedule  attached  to  the  ordinance  of  seces- 
sion, suspending  and  prohibiting  the  election  of  members  of  Congress 
for  this  State,  is  manifest  usurpation  of  power  to  which  we  ought 
not  to  submit. 

3.  Resolved,  That  the  agreement  of  the  24th  of  April,  1861, 
between  the  commissioners  of  the  Confederate  States  and  this  State, 
and  the  ordinance  of  the  25th  of  April,  1861,  approving  and  ratifying 
said  agreement,  by  which  the  whole  military  force  and  military  opera- 
tions, offensive  and  defensive,  of  this  Commonwealth,  are  placed 
under  the  chief  control  and  direction  of  the  President  of  the  Con- 
federate States,  upon  the  same  principles,  basis,  and  footing,  as  \1  the 
Commonwealth  were  now  a  member  of  said  Confederacy,  and  all  the 
acts  of  the  executive  officers  of  our  State  in  pursuance  of  said  agree- 
ment and  ordinance,  are  plain  and  palpable  violations  of  the  Consti- 
tution of  the  United  States,  and  are  utterly  subversive  of  the  rights 
and  liberties  of  the  people  of  Virginia. 

4.  Resolved,  That  we  earnestly  urge  and  entreat  the  citizens  of  the 
State  everywhere,  but  more  especially  in  the  western  section,  to  be 
prompt  at  the  polls  on  the  23rd  instant,  and  to  impress  upon  every 
voter  the  duty  of  voting  in  condemnation  of  the  ordinance  of  seces- 
sion, in  the  hope  that  we  may  not  be  involved  in  the  ruin  to  be  occa- 
sioned by  its  adoption,  and  with  the  view  to  demonstrate  the  position 
of  the  west  on  the  question  of  secession. 

5.  Resolved.  That  we  earnestly  recommend  the  citizens  of  Western 
Virginia  to  vote  for  members  of  the  Congress  of  the  United  States 
in  their  several  districts,  in  the  exercise  of  the  rights  secured  to  us 
by  the  Constitutions  of  the  United  States  and  the  State  of  Virginia. 

6.  Resolved.  That  we  also  recommend  to  the  citizens  of  the  several 
counties  to  vote  at  said  election  for  such  persons  as  entertain  the 
opinions  expressed  in  the  foregoing  resolutions  for  members  of  the 
senate  and  house  of  delegates  of  our  State. 

?.  Resolved.  That  in  view  of  the  geographical,  social,  commercial, 
and  industrial  interests  of  northwestern  Virginia,  this  convention  are 
•  unstrained,  in  giving  expression  to  the  opinion  of  their  constituents, 
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to  declare  that  the  Virginia  convention,  in  assuming  to  change  the 
relation  of  the  State  of  Virginia  to  the  federal  government,  have  not 
only  acted  unwisely  and  unconstitutionally,  but  have  adopted  a  policy 
utterly  ruinous  to  all  the  material  interests  of  our  section,  severing 
all  our  social  ties,  and  drying  up  all  the  channels  of  our  trade  and 
prosperity. 

8.  Resolved,  That  in  the  event  of  the  ordinance  of  secession  being 
ratified  by  a  vote,  we  recommend  to  the  people  of  the  counties  here 
represented,  and  all  others  disposed  to  cooperate  with  us,  to  appoint 
on  the  4th  day  of  June,  1861,  delegates  to  a  general  convention,  to 
meet  on  the  11th  of  that  month,  at  such  place  as  may  be  designated 
by  the  committee  hereinafter  provided,  to  devise  such  measures  and 
take  such  action  as  the  safety  and  welfare  of  the  people  they  repre- 
sent may  demand — each  county  to  appoint  a  number  of  representa- 
tives to  said  convention  equal  to  double  the  number  to  which  it  will 
be  entitled  in  the  next  house  of  delegates;  and  the  senators  and  dele- 
gates to  be  elected  on  the  23d  instant,  by  the  counties  referred  to,  to 
the  next  general  assembly  of  Virginia,  and  who  concur  in  the  views 
of  this  convention,  to  be  entitled  to  seats  in  the  said  convention  as 
members  thereof. 

9.  Resolved,  That  inasmuch  as  it  is  a  conceded  political  axiom 
that  government  is  founded  on  the  consent  of  the  governed  and  is 
instituted  for  their  good,  and  it  cannot  be  denied  that  the  course  pur- 
sued by  the  ruling  power  in  the  State  is  utterly  subversive  and 
destructive  of  our  interests,  we  believe  we  may  rightfully  and  success- 
fully appeal  to  the  proper  authorities  of  Virginia  to  permit  us 
peacefully  and  lawfully  to  separate  from  the  residue  of  the  State,  and 
form  ourselves  into  a  government  to  give  effect  to  the  wishes,  views, 
and  interests  of  our  constituents. 

10.  Resolved,  That  the  public  authorities  be  assured  that  the  peo- 
ple of  the  northwest  will  exert  their  utmost  power  to  preserve  the 
peace,  which  they  feel  satisfied  they  can  do,  until  an  opportunity 
is  afforded  to  see  if  our  present  difficulties  cannot  receive  a  peaceful 
solution  :  and  we  express  the  earnest  hope  that  no  troops  of  the 
Confederate  States  be  introduced  among  us.  as  we  believe  it  would  be 
eminently  calculated  to  produce  civil  war. 
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11.  Resolved,  Thai  in  the  language  of  Washington,  in  his  Letter 

of  the  17  th  of  Sept rin her.  1 7<s7.  to  the  President  of  (  'ongress  :  "In  all 
our  deliberations  on  this  subject  we  have  kept  steadily  in  view  that 
which  appears  to  as  the  greatest  interest  of  every  true  American. 
the  consolidation  of  our  Union,  in  whichis  involved  our  prosperity, 
felicity,  safety,  and  perhaps  our  national  existence."  And  therefore 
we  will  maintain  and  defend  the  Constitution  of  the  United  State- 
ami  the  laws  made  in  pursuance  thereof,  and  all  officers  acting  there- 
under in  the  lawful  discharge  of  their  respective  duties. 

12.  Resolved,  Thai  John  S.  Carlile,  dames  S.  Wheat,  ('.  D.  i rub- 
hard.  F.  II.  Pierpoint,  Campbell  Tarr,  G.  R.  Latham.  Andrew  Wil- 
son. S.  11.  Woodward,  and  James  W.  Paxton,  be  a  central  committee 
To  attend  to  all  the  matters  connected  with  the  objects  of  this  con- 
vention :  and  that  they  have  power  to  assemble  this  convention  at 
any  time  they  may  think  necessary. 

13.  Resolved,  That  each  county,  represented  in  this  convention, 
and  any  others  that  may  he  disposed  to  co-operate  with  us.  lie 
requested  to  appoint  a  committee  of  five,  whose  duty  it  shall  lie  to 
correspond  with  the  central  committee,  and  to  see  that  all  things 
necessary  he  done  to  carry  out  the  objects  of  this  convention. 

14.  Resolved,  That  the  central  committee  be  instructed  to  prepare 
an  address  to  the  people  of  Virginia,  in  conformity  with  the  forego- 
ing resolutions,  ami  cause  the  same  to  he  published  and  circulated  as 
extensively  a-  possible. 

By  order  of  tiie  convention. 

John  W.  Moss.  President. 
G.  L.  Cranmer, 
M.  M.  Dent, 
('.  B.  Waggener, 

8(  if  taries. 

Under  the  eighth  of  which  resolutions  delegates  to  a  convention 
were  chosen  on  the  4th  of  June.  1861,  and  met  in  the  city  of  Wheel- 
ing on  the  11th  of  that  month,  and  adopted  the  following  declaration 
on  the  loth,  two  days  after  they  met. 
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A  declaration  of  the  people  of  Virginia,  represented  in  convention,  at 
the  city  of  Wheeling,  Thursday,  June  IS,  1861. 

The  true  purpose  of  all  government  is  to  promote  the  welfare  and 
provide  for  the  protection  and  security  of  the  governed;  and  when 
any  form  or  organization  of  government  proves  inadequate  for,  or 
subversive  of  this  purpose,  it  is  the  right,  it  is  the  duty  of  the  latter, 
to  alter  or  abolish  it.  The  bill  of  rights  of  Virginia,  framed  in  1776, 
reaffirmed  in  1830,  and  again  in  1851,  expressly  reserves  this  right  to 
a  majority  of  her  people.  The  act  of  the  general  assembly,  calling 
the  convention  which  assembled  at  Eichmond  in  February  last,  with- 
out the  previously  expressed  consent  of  such  majority,  was  therefore 
a  usurpation;  and  the  convention  thus  called  has  not  only  abused  the 
powers  nominally  intrusted  to  it,  but  with  the  connivance  and  active 
aid  of  the  executive,  has  usurped  and  exercised  other  powers,  to  the 
manifest  injury  of  the  people,  which,  if  permitted,  will  inevitably 
subject  them  to  a  military  despotism. 

The  convention,  by  its  pretended  ordinances,  has  required  the 
people  of  Virginia  to  separate  from  and  wage  war  against  the  govern- 
ment of  the  United  States,  and  against  the  citizens  of  neighboring 
States,  with  whom  they  have  heretofore  maintained  friendly,  social, 
and  business  relations. 

It  has  attempted  to  subvert  the  Union  founded  by  Washington  and 
his  co-patriots  in  the  former  days  of  the  republic,  which  has  conferred 
unexampled  prosperity  upon  every  class  of  citizens,  and  upon  even- 
section  of  the  country. 

It  has  attempted  to  transfer  the  allegiance  of  the  people  to  an 
illegal  confereracy  of  rebellious  States,  and  required  their  submission 
to  its  pretended  edicts  and  decrees. 

It  has  attempted  to  place  the  whole  military  force  and  military 
operations  of  the  Commonwealth  under  the  control  and  direction  of 
such  confederacy,  for  offensive  as  well  as  defensive  purposes. 

It  has,  in  conjunction  with  the  State  executive,  instituted,  wherever 
their  usurped  power  extends,  a  reign  of  terror,  intended  to  suppress 
the  free  expression  of  the  will  of  the  people,  making  elections  a 
mockery  and  a  fraud. 
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The  same  combination,  even  before  the  passage  of  the  pretended 
ordinance  of  secession,  instituted  war  by  the  seizure  and  appropria- 
tion of  the  property  of  the  Federal  Government,  and  by  organizing 
and  mobilizing  armies,  with  the  avowed  purpose  of  capturing  or 
destroying  the  capitol  of  the  I'uion. 

They  have  attempted  to  bring  the  allegiance  of  the  people  of  the 
United  States  into  direct  conflict  with  their  subordinate  allegiance 
to  the  State,  thereby  making  obedience  to  their  pretended  ordinances 
treason  againsl  the  former. 

"We,  therefore,  the  delegates  here  assembled  in  convention  to 
divise  such  measures  and  take  such  action  as  the  safety  and  welfare 
of  the  loyal  citi/eus  of  Virginia  may  demand,  having  maturely  con- 
sidered the  premises,  and  viewing  with  great  concern  the  deplorable 
condition  to  winch  this  once  happy  Commonwealth  must  be  reduced 
unless  some  regular  adequate  remedy  is  speedily  adopted,  and  appeal- 
ing to  the  Supreme  Ruler  of  the  universe  for  the  rectitude  of  our 
intentions,  do  hereby,  in  the  name  and  on  behalf  of  the  good  people 
of  Virginia,  solemnly  declare  that  the  preservation  of  their  dearest 
rights  and  liberties,  and  their  security  in  person  and  property, 
imperatively  demand  the  reorganization  of  the  government  of  the 
Commonwealth,  and  that  all  acts  of  said  convention  and  executive, 
tending  to  separate  this  Commonwealth  from  the  United  States,  or  to 
levy  and  carry  on  war  against  them,  are  without  authority  and  void; 
and  that  the  offices  of  all  who  adhere  to  the  said  convention  and 
executive,  whether  legislative,  executive,  or  judicial,  are  vacated/'* 

This  convention  continued  in  session  several  weeks,  and  on  the  19th 
of  June,  the  following  ordinance  was  adopted : 

An  ordinance  for  the  reorganization  of  the  State  government .  passed 

June  19,  1861. 

The  people  of  the  State  of  Virginia,  by  their  delegates  assembled 
in  Convention  at  Wheeling,  do  ordain  as  follows : 

1.  A  governor,  lieutenant  governor,  and  attorney  general  for  the 
State  of  Virginia  shall  be  appointed  by  this  convention  to  discharge 
offices  by  the  existing  laws  of  the  State,  and  to  continue  in  office  for 
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six  months,  or  until  their  successors  he  elected  and  qualified;  and  the 
general  assembly  is  required  to  provide  by  law  for  an  election  of 
governor  and  lieutenant  governor  by  the  people  as  soon  as  in  their 
judgment  such  an  election  can  he  properly  held. 

2.  A  council,  to  consist  of  five  members,  shall  be  appointed  by 
this  convention  to  consult  with  and  advise  the  governor  respecting 
such  matters  pertaining  to  his  official  duties  as  he  shall  submit  for 
consideration,  and  to  aid  in  the  execution  of  his  official  orders.  Their 
term  of  office  shall  expire  at  the  same  time  as  that  of  the  governor. 

3.  The  delegates  elected  to  the  general  .assembly  on  the  23rd  day 
of  May  last,  and  the  senators  entitled  under  existing  laws  to  seats  in 
the  next  general  assembly  together  with  such  delegates  and  senators 
as  may  he  duly  elected  under  the  ordinances  of  this  convention,  or 
existing  laws,  to  fill  vacancies,  who  shall  qualify  themselves  by  taking 
the  oath  or  affirmation  hereinafter  set  forth,  shall  constitute  the  legis- 
lature of  the  State,  to  discharge  the  duties  and  exercise  the  powers 
pertaining  to  the  general  assembly.  They  shall  hold  their  offices 
from  the  passage  of  this  ordinance  until  the  end  of  the  terms  for 
which  they  were  respectively  elected.  They  shall  assemble  in  the 
city  of  Wheeling  on  the  1st  day  of  duly  next,  and  proceed  to  organize 
themselves  as  prescribed  by  existing  laws  in  their  respective  branches. 
A  majority  in  each  branch  of  the  members  qualified  as  aforesaid  shall 
constitute  a  quorum  to  do  business.  A  majority  of  the  members  in 
each  branch  thus  qualified,  voting  affirmatively,  shall  be  competent 
to  pass  any  act  specified  in  the  twenty-fourth  section  of  the  fourth 
article  of  the  constitution  of  the  State. 

4.  The  governor,  lieutenant  governor,  attorney  general,  members 
of  the  legislature,  and  all  officers  now  in  the  service  of  the  State,  or 
of  any  county,  city  or  town  thereof,  or  hereafter  he  elected  or 
appointed  for  such  service,  including  the  judges  and  clerks  of  the 
several  courts,  sheriffs,  commissioners  of  the  revenue,  justices  of  the 
peace,  officers  of  the  city  and  municipal  corporations,  and  officers  of 
militia,  and  officers  and  privates  of  volunteer  companies  of  the  State, 
not  mustered  into  the  service  of  the  United  States,  shall  each  take  the 
following  oath  or  affirmation  before  proceeding  in  the  discharge  of 
their  several  duties: 
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"I  solemnly  swear  (or  affirm)  that  I  will  support  the  ('(institution 
of  the  United  States,  and  the  laws  made  in  pursuance  thereof,  as  the 
supreme  law  of  the  land,  anything  in  the  constitution  and  laws  of 
the  State  of  Virginia,  or  in  the  ordinances  of  the  convention  which 
assembled  at  Richmond  on  the  1:5th  of  February,  1861,  to  the  con- 
trary notwithstanding;  and  thai  I  will  uphold  and  defend  the  gov- 
ernment of  Virginia  as  vindicated  and  restored  by  the  convention 
which  assembled  at  Wheeling  on  the  11th  of  dune,  1861." 

If  any  elective  officer,  who  is  required  by  the  preceding  section 
to  take  such  oath  or  affirmation,  fail  or  refuse  so  to  do,  it  shall  be  the 
duty  of  the  governor,  upon  satisfactory  evidence  of  the  fact,  to  issue 
his  writ  declaring  the  office  to  be  vacant,  and  providing  for  a  special 
election  to  fill  such  vacancy,  at  some  convenient  and  early  day,  to 
be  designated  in  said  writ;  of  which  due  publication  shall  be  made 
for  the  information  of  the  persons  entitled  to  vote  at  such  elections; 
and  such  writ  may  be  directed,  at  the  discretion  of  the  governor,  to 
the  sheriff  or  sheriffs  of  the  proper  county  or  counties,  or  to  a  special 
commissioner  or  commissioners  to  be  named  by  the  governor  for  the 
purpose.  If  the  officer  who  fails  or  refuses  to  take  such  oath  or  affir- 
mation be  appointed  by  the  governor,  he  shall  fill  the  vavancy  with- 
out writ;  but  if  such  officer  be  appointed  otherwise  than  by  the  gov- 
ernor or  by  election,  the  writ  shall  be  issued  by  the  governor,  directed 
to  the  appointing  power,  requiring  it  to  fill  the  vacancy. 

ArTHUK  J.  BOREMAN, 

President 
(t.  L.  Cranmer,  Secretary. 

This  convention,  in  pursuance  of  the  declaration  and  ordinance 
aforesaid,  elected  a  governor,  lieutenant  governor,  and  attorney  gen- 
eral ;  each  to  serve  for  six  months,  and  until  their  successors  could  be 
elected  by  the  people  of  the  State  (which  election  was  had  on  the 
23d  day  of  May,  1862).  The  governor,  by  proclamation,  convened 
the  legislature,  under  and  by  virtue  of  the  power  vested  in  him 
by  the  Constitution  of  the  State  so  to  do,  to  meet  in  the  city  of 

"Wheeling  on  the  day  of  July,  1861,  and  addressed  an  official 

letter  to  the  President  of  the  United  States,  calling  upon  him,  as  the 
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Chief  Executive  of  the  United  States,  to  aid  him,  as  the  executive 
of  the  State,  in  suppressing  the  insurrection  in  the  State,  and  to  pro- 
tect the  people  of  the  State  from  domestic  violence.  To  this  letter 
the  President  of  the  United  States  responded,  recognizing  the  gov- 
ernor, thus  elected  by  the  June  convention,  as  the  chief  magistrate 
of  the  Commonwealth  of  Virginia. 

•  On  the  9th  day  of  July,  1861,  the  legislature  elected  Senators  of 
the  United  States,  who  were  admitted  on  the  13th  day  of  July  to  seats 
in  the  United  States  Senate,  as  senators  from  the  State  of  Virginia. 

On  the  20th  of  August,  1861,  the  convention  at  "Wheeling  passed 
the  following  ordinance : 

An  ordinance  to  provide  for  the  formation  of  a  new  State  out  of  a  por- 
tion of  the  territory  of  this  State. 

Whereas  it  is  represented  to  be  the  desire  of  the  people  inhabiting 
the  counties  hereinafter  mentioned  to  be  separated  from  this  Com- 
monwealth and  to  be  erected  into  a  separate  State  and  admitted  into 
the  Union  of  States  and  become  a  member  of  the  Government  of  the 
United  States. 

The  people  of  Virginia,  by  their  delegates  assembled  in  convention 
at  Wheeling,  do  ordain  that  a  new  State,  to  be  called  the  State  of 
Kanawha,  be  formed  and  erected  out  of  the  territory  included  within 
the  following  described  boundary :  Beginning  on  the  Tug  Fork  of 
Sandy  River,  on  the  Kentucky  line,  where  the  counties  of  Buchanan 
and  Logan  join  the  same,  and  running  thence  with  the  dividing  lines 
of  said  counties  and  the  dividing  lines  of  the  counties  of  Wyoming 
and  McDowell  to  the  Mercer  County  line,  and  with  the  dividing  line 
of  the  counties  of  Mercer  and  Wyoming  to  the  Raleigh  County  line; 
thence  with  the  dividing  line  of  the  counties  of  Raleigh  and  Mercer, 
Monroe  and  Raleigh,  Greenbrier  and  Raleigh,  Fayette  and  Green- 
brier, Nicholas  and  Greenbrier,  Webster,  Greenbrier,  and  Pocahon- 
tas, Randolph  and  Pocahontas.  Randolph  and  Pendleton  to  the  south- 
west corner  of  Hardy  County:  thence  with  the  dividing  line  of  the 
counties  of  Hardy  and  Tucker  to  the  Fairfax  Stone:  thence  with  the 
line  dividing  the  States  of  Maryland  and  Virginia  to  the  Pennsyl- 
vania line:  thence  with  the  line  dividing  the  States  of  Pennsylvania 
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and  Virginia  to  the  Ohio  River;  thence  down  said  river,  and  including 

the  same,  to  the  dividing  line  between  Virginia  and  Kentucky,  and 
with  the  said  line  to  the  beginning,  including  within  the  boundaries 
of  the  proposed  new  State  the  counties  of  Logan,  Wyoming,  Raleigh, 
Fayette,  Nicholas,  Webster,  Bandolph,  Tucker,  Preston,  Monongalia, 
Marion,  Taylor,  Barbour,  Upshur,  Harrison,  Lewis,  Braxton,  Clay, 
Kanawha.  Boone,  Wayne,  Cabell,  Putnam,  Mason,  Jackson,  Roane, 
Calhoun,  Wirt,  Gilmer,  Ritchie,  Wood,  Pleasants,  Tyler.  Doddridge, 
Wetzel,  Marshall,  Ohio,  Brooke,  and  Hancock. 

'!.  All  persons  qualified  to  vote  within  the  boundaries  aforesaid, 
and  who  shall  present  themselves  at  the  several  places  of  voting 
within  their  respective  counties  on  the  fourth  Thursday  in  October 
next,  shall  be  allowed  to  vote  on  the  question  of  the  formation  of  a 
new  State,  as  hereinbefore  proposed;  and  it  shall  he  the  duty  of  the 
commissioners  conducting  the  election  at  the  said  several  places  of 
voting,  at  the  same  time,  to  cause  polls  to  be  taken  for  the  election 
of  delegates  to  a  convention  to  form  a  constitution  for  the  government 
of  the  proposed  State. 

3.  The  convention  hereinbefore  provided  for  may  change  the 
boundaries  described  in  the  first  section  of  the  ordinance,  so  as  to 
include  within  the  proposed  State  the  counties  of  Greenbrier  and 
Pocahontas,  or  either  of  them,  and  also  the  counties  of  Hampshire, 
Hardy.  Morgan,  Berkeley,  and  Jefferson,  or  either  of  them,  and  also 
such  other  counties  as  lie  continguous  to  the  said  boundaries  or  to  the 
counties  mentioned  in  this  section,  if  the  said  counties  be  added,  or 
either  of  them,  by  a  majority  of  the  votes  given,  shall  declare  their 
wish  to  form  part  of  the  proposed  State,  and  shall  elect  delegates  to 
the  said  convention,  at  elections  to  be  held  at  the  time  and  in  the 
manner  herein  provided  for. 

4.  Poll  books  shall  be  prepared  under  the  direction  of  the  gov- 
ernor for  each  place  of  voting  in  the  several  counties  hereinbefore 
mentioned,  with  two  separate  columns,  one  to  be  headed.  "For  the 
new  State."  the  other  "Against  the  new  State."  And  it  shall  be  the 
duty  of  the  commissioners  who  superintend,  and  the  officers  who  con- 
ducted the  election  in  May  last,  or  such  other  persons  as  the  gov- 
ernor may  appoint,  to  attend  at  their  respective  places  of  holding 
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elections,  and  superintend  and  conduct  the  election  herein  provided 
for.  And  if  the  said  commissioners  and  officers  shall  fail  to  attend  at 
any  such  place  of  holding  elections,  it  shall  be  lawful  for  any  two 
freeholders  present  to  act  as  commissioners  in  superintending  the  said 
elcetion,  and  to  appoint  officers  to  conduct  the  same.  It  shall  be  the 
duty  of  the  persons  superintending  and  conducting  said  election  to 
employ  clerks  to  record  the  votes,  and  to  endorse  on  the  respective 
poll  books  the  expenses  of  the  same. 

If,  on  the  day  herein  provided  for  holding  said  election,  there  shall 
be  in  any  of  the  said  counties  any  military  force,  or  any  hostile  assem- 
blage of  persons,  so  as  to  interfere  with  a  full  and  free  expression  of 
the  will  of  the  voters,  they  may  assemble  at  any  other  place  within 
their  county,  and  hold  an  election  as  herein  provided  for.  It  shall 
be  the  duty  of  the  commissioners  superintending,  and  officers  con- 
ducting said  election,  and  the  clerks  employed  to  record  the  votes, 
each,  before  entering  upon  the  duties  of  his  office,  to  take,  in  addi- 
tion to  the  oath  now  required  by  the  general  election  law,  the  oath 
of  office  prescribed  by  this  convention.  It  shall  be  the  duty  of  the 
officers  and  commissioners  aforesaid,  as  soon  as  may  be,  and  not 
exceeding  three  days  after  said  election,  to  aggregate  each  of  the 
columns  of  said  poll-books,  and  ascertain  the  number  of  votes  recorded 
in  each,  and  make  a  return  thereof  to  the  secretary  of  the  Common- 
wealth in  the  city  of  Wheeling,  which  return  shall  be  in  the  follow- 
ing form,  or  to  the  following  effect : 

"We, ,  commissioners,  and ,    conducting    officer,    do 

certify  that  we  caused  an  election  to  be  held  at ,  in  the  county 

of ,  at  which  we  permitted  all  persons  to  vote  that  were  entitled 

to  do  so  under  existing  laws,  and  that  offered  to  vote,  and  that  we 
have  carefully  added  up  each  column  of  our  poll-books,  and  find  the 
following  result: 

"For  a  new  State, ,  votes ;  against  a  new  State, votes. 

"Given  under  our  hands  this  day  of  ,  1861." 

"Under  which  certificate  there  shall  be  added  the  following  affi- 
davit : 

" ■  county,  to  wit: 
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"I, ,  a  justice  of  the  peace,  (or  any  officer  now  authorized  by 

law  to  administer  oaths),  in  and  Tor  said  county,  do  certify  thai  the 
above-named  commissioners  and  conducting  officer  severally  made 
oath  before  me  that  the  certificate  by  them  above  signed  is  true 

"Given  under  my  hand  this day  of ,  1861." 

The  original  poll-books  shall  be  carefully  kept  by  the  conducting 
officers  for  ninety  days  after  the  day  of  the  election,  and  upon  the 
ilemand  of  the  executive  shall  be  delivered  to  such  person  as  he  may 
authorize  to  demand  and  receive  them. 

.").  The  commissioners  conducting  the  said  election  in  each  of  said 
counties  shall  ascertain,  at  the  same  time  they  ascertain  the  vote 
upon  the  formation  of  a  new  State,  who  has  been  elected  from  their 
county  to  the  convention,  hereinbefore  provided  for,  and  shall  certify 
to  the  Secretary  of  the  Commonwealth  the  name  or  names  of  the 
person  or  persons  so  elected  to  the  said  convention. 

6.  It  shell  be  the  duty  of  the  governor,  on  or  before  the  15th  day 
of  Xovember  next,  to  ascertain  and  by  proclamation  make  known 
the  result  of  the  said  vote;  and  if  a  majority  of  the  votes  given  within 
the  boundaries  mentioned  in  the  first  section  of  this  ordinance  shall 
be  in  favor  of  the  formation  of  a  new  State,  he  shall  so  state  in  his 
said  proclamation,  and  shall  call  upon  said  delegates  to  meet  in  the 
city  of  Wheeling  on  the  26th  day  of  Xovember  next,  and  organize 
themselves  into  a  convention:  and  the  said  convention  shall  submit, 
for  ratification  or  rejection,  the  constitution  that  may  be  agreed  upon 
by  it  to  the  qualified  voters  within  the  proposed  State,  to  he  voted 
upon  by  said  voters  on  the  fourth  Thursday  in  December  next. 

7.  The  county  of  Ohio  shall  elect  three  delegates;  the  counties  of 
Harrison,  Kanawha.  Marion,  Marshall,  Monongalia,  Preston,  and 
Wood  shall  each  elect  two;  and  the  other  counties  named  in  the  first 
section  of  this  ordinance  shall  each  elect  one  delegate  to  the  said 
convention.  And  such  other  counties  as  are  described  in  the  third 
section  of  this  ordinance  shall,  for  every  seven  thousand  of  their 
population  according  to  the  census  of  1860,  be  entitled  to  one  dele- 
gate, and  to  an  additional  delegate  for  any  fraction  over  thirty-five 
hundred:  but  each  of  said  counties  shall  be  entitled  to  at  least  one 
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•delegate.  The  said  delegate  shall  receive  the  same  per  diem  as  is 
now  allowed  to  members  of  the  general  assembly;  but  no  person 
;shall  receive  pay  as  a  member  of  the  general  assembly  and  of  the 
•convention  at  the  same  time. 

8.  It  shall  be  the  duty  of  the  governor  to  lay  before  the  general 
assembly,  at  its  next  meeting,  for  their  consent,  according  to  the 
Constitution  of  the  United  States,  the  result  of  the  said  vote,  if  it 
shall  be  found  that  a  majority  of  the  votes  cast  be  in  favor  of  a  new 
State,  and  also  in  favor  of  the  constitution  proposed  to  said  voters  for 
their  adoption. 

9.  The  new  State  shall  take  upon  itself  a  just  proportion  of  the 
public  debt  of  the  Commonwealth  of  Virginia  prior  to  the  1st  day  of 
January,  1861,  to  be  ascertained  by  charging  to  it  all  State  expendi- 
tures within  the  limits  thereof,  and  a  just  proportion  of  the  ordi- 
nary expenses  of  the  State  government,  since  any  part  of  the  said 
debt  was  contracted,  and  deducting  therefrom  the  moneys  paid  into  the 
treasury  of  the  Commonwealth  from  the  counties  included  within  the 
.said  new  State  during  the  same  period.  All  private  rights  and  inter- 
ests in  lands  within  the  proposed  State,  derived  from  the  laws  of  Vir- 
ginia prior  to  such  separation,  shall  remain  valid  and  secure  under  the 
laws  of  the  proposed  State,  and  shall  be  determined  by  the  laws  now 
•existing  in  the  State  of  Virginia. 

The  lands  within  the  proposed  State  of  non-resident  proprietors 
shall  not  in  any  case  be  taxed  higher  than  the  lands  of  residents 
therein.  Xo  grant  of  lands  or  land  warrants  issued  by  the  proposed 
State  shall  interfere  with  any  warrant  issued  from  the  land  office  of 
Virginia  prior  to  the  17th  day  of  April  last  which  shall  be  located  on 
lands  within  the  proposed  State  now  liable  thereto. 

10.  When  the  general  assembly  shall  give  its  consent  to  the  forma- 
tion of  such  new  State  it  shall  forward  to  the  Congress  of  the  United 
States  such  consent,  together  with  an  official  copy  of  such  constitution, 
with  the  request  that  the  said  new  State  may  be  admitted  into  the 
Union  of  States. 

11.  The  government  of  the  State  of  Virginia,  as  reorganized  by 
ibis  convention  at  its  session  in  June  last,  shall  retain,  within  the  ter- 
ritorv  of  the  proposed  State,  undiminished  and  unimpaired,  all  the 
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powers  and  authority  with  which  it  has  heen  vested,  until  the  pro- 
posed State  shall  be  admitted  into  the  Union  by  the  Congress  of  the 
United  States;  and  nothing  in  this  ordinance  contained,  or  which 
shall  be  done  in  pursuance  thereof,  shall  impair  or  affect  the  authority 
of  the  said  reorganized  State  government  in  any  county  which  shall 
not  be  included  within  the  proposed  State. 

A.  I.  limiKMAx,  President. 
G.  L.  ( '  i ;  a  \  m  e  i ; .  Sec  re  (a  ry. 

Under  this  ordinance  the  people  within  the  boundary  prescribed, 
having  voted  almost  unanimously  for  a  new  State,  and  having  elected 
delegates  to  a  convention  as  provided  for,  those  delegates  thus  elected 
from  the  counties  named  lying  in  the  boundaries  of  the  proposed  new 
State  met,  and  formed  the  constitution  now  before  the  committee, 
which,  was.  on  the  3rd  of  April,  1862,  ratified  and  adopted  by  the 
people  of  the  counties  named  by  the  vote  accompanying  the  consti- 
tution; and,  as  required  by  the  ordinance,  the  legislature  of  the 
State  of  Virginia  was  convened  by  proclamation  of  the  governor,  and 
passed  the  act  accompanying  the  constitution,  giving  the  assent  of 
the  legislature  of  Virginia  to  the  formation  of  the  proposed  State  01 
West  Virginia. 

Elbert  H.  Caldwell, 
James  W.  Paxton. 
E.  B.  Hall. 
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APPENDIX  D. 


COMMONWEALTH  OF  VIRGINIA. 

Investments  in  Capital  Stock. 

Investments  in  Companies  Ly- 
ing Wholly  Within  the  Ter- 
ritory Now  Constituting  the 
Commonwealth     of     Virginia : 

Banks    $  2.108,591.00 

Turnpike    and    Eoad     Com- 
panies            1,897,747.22 

Bridge  Companies 19,622.10 

Navigation  Companies 908,173.17 

Bailroad  Companies  13,713,256.55 

Alexandria   Canal   Company  272,000.00 

Total      Investment      in 

Virginia        Companies  $18,949,390.10 

Percentage      of      Total 
Investment       62.9120 
Investments    in     Companies    Ly- 
ing  Wholly   Within  the    Ter- 
ritory  Now    Constituting    the 
State     of     West     Virginia:— 

Banks $      391,800.00 

Turnpike  and     Boad     Com- 
panies    700,103.49 

Bridge  Companies 78,412.50 

Navigtion  Companies 210,500.00 

Total  Investment  in 
West  Virginia  Com- 
panies    $1,380,815.99 
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Brought  forward  $20,330,206.09 

Percentage      of      Total 
Investment  .  .  .  .4.5844: 
Investments        in        Inter-State 
Companies : — 

Turnpike    and    Road    Com- 
panies        $      175,108.58 

James   River   and    Kanawha 
Company   (3.49%    located 

in  West  Virginia) 9,245,140.46 

Winchester     and      Potomac 

Railroad  Company 120,000.00 

Total  Investments  in 
Inter-State  Com- 
panies     9,540,249.04 

Percentage      of      Total 
Investment      31.6736 
Chesapeake      and     Ohio      Canal 
Company ;      Maryland     Divis- 
ion    250,000.00 


Percentage      of      Total 

Investment  .  .  .0.8300 

Total     Investment      in     Capital 

Stock $30,120,455.13 
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PREFATORY  NOTE. 

EXPLANATORY  OF  AEEANGEMENT  OF  THE    RECORD   AND  OF  REFERENCES 
MADE  IX  THE  ARGUMENT. 

The  principal  references  in  the  argument  of  the  case  will  be 
to— 

1.  The  large  volume  of  exhibits  and  evidence,  returned  by  the 
Master  with  his  report,  entitled  "Record." 

This  will  he  referied  to  by  pages,  as  follows,  "R.  20,"  "R.  55.," 
etc. 

The  tabulated  statements  or  schedules  which  constitute  a  valu- 
able part  of  that  volume,  and  embody  in  a  condensed  form  the  most 
important  data  in  the  case,  have  been,  for  convenience,  also  printed 
and  bound  together  in  a  separate  volume,  where  they  will  be  found 
arranged  for  ready  reference  according  to  the  paging  and  order  in 
which  they  appear  in  the  larger  volume,  and  can  be  readily  ex- 
amined acordingly. 

These  schedules  are  designated  "Plaintiff's  and  Defendant'- 
Exhibit"  "A-l,"  "B-l,"  etc.;  or  "Defendant's  Exhibit"  "Dl ;"  or 
"Plaintiff's  Exhibit"  "E-3,"  etc.  The  great  advantage  of  the  method 
which,  under  the  direction  of  the  Master,  was  adopted  in  making  up 
all  of  the  "Joint  Exhibits,"  and  some  of  the  more  important  of 
"Plaintiff's  Exhibits,"  and  of  "Defendant's  Exhibits,"  conies  from 
the  fact  that  in  those  exhibits,  so  certified  by  the  accountants  for 
both  parties,  the  figures  stated  are  agreed  figures, — the  only  ques- 
tion left  open  being  as  to  the  proper  or  legal  application  or  use  to 
be  made  of  those  agreed  amounts  in  making  up  the  respective  ac- 
counts to  which  they  relate. 

These  tabulated  statements  present  in  concrete  form  the  claims 
of  the  opposing  parties,  and  contain  the  very  gist  of  the  case. 

It  is  important  therefore  to  an  intelligent  understanding  of 
the  numerous  questions  presented,  to  clearly  understand  the  method 
adopted  by  the  Master  for  presenting  the  claims  of  the  parties,  re- 
spectively,   and   the    evidence    in    support   thereof.      A   clear   appre- 
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hension  of  this  method  can  he  had  from  a  preliminary  examination 
of  the  'Record,*'  and  the  exhibits  and  schedules  referred  to,  to- 
gether with  the  master's  report. 

2.  The  Statutes,  and  extracts  from  Ordinances,  and  Constitu- 
tions of  the  two  States,  most  material  to  the  questions  in  the  cause, 
have  been  compiled  under  the  direction  of  the  master  in  a  separate 
volume,  designated  as  ''Appendix  to  the  Record."  This  will  be  re- 
ferred to  as  "App.  p.  12,  26,"  etc. 

3.  West  Virginia  has  caused  two  volumes  to  be  compiled, 
printed  and  tiled  in  the  clerk's  office  of  the  Court,  containing  most 
of  the  record  of  the  case  down  to  the  appointment  of  the  Special 
Master;  including  also  the  arguments  of  counsel  on  the  general 
hearings  in  this  Court,  and  some  papers  and  documents  not  a  part 
of  the  record.  The  first  volume  of  this  compilation  was  edited  by  the 
Hon.  Clarke  W.  May.  the  late  attorney  general  of  West  Virginia ; 

second   volume   b}r   Hon.   W.    G.    Conley,   the   present   attorney 

al  of  that  State. 
When   for  convenience  this   compilation   is   referred   to   it   will 

-  gnated,  "West  Virginia's  Compilation,  Vol.  1,"  etc. 
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PRELIMINARY  STATEMENT. 

This  suit  is  a  result  of  the  dismemberment  of  the  Common- 
wealth of  Virginia  and  the  formation  of  the  State  of  West  Vir- 
ginia out  of  her  territory. 

It  is  instituted  for  the  purpose  of  having  an  accounting  with 
West  Virginia,  and  determining  her  equitable  share  of  the  indebt- 
edness of  the  undivided  Commonwealth. 

That  indebtedness, — independently  of  the  bonds  belonging  to 
the  sinking  fund  and  the  literary  fund,  held  by  the  corporations 
known  as  the  Commissioners  of  the  Sinking  Fund  and  the  President 
and  Directors  of  the  Literary  fund. — amounted  to  $33,897,073.82  on 
The  31st  of  December,  1860;  of  which  $32.919.S63.93  were  princi- 
pal and  $977,209.89  were  accrued  interest.  The  correctness  of 
these  figures  is  conceded  by  West  Virginia. — See  Master's  Report, 
pages  1,  2,  3  and  29. 
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The  specific  relief  sought  by  Virginia  is  to  have  West  Vir- 
ginia's equitable  proportion  of  this  common  indebtedness  fairly  as- 
certained, and  to  secure  the  payment  of  the  same  by  that  State. 

This  large  indebtedness — an  enormous  liability,  having  refer- 
ence to  the  resources  of  the  Commonwealth  at  the  time  it  was  con- 
tracted— came  upon  her  with  added  force  after  the  close  of  a  long 
and  disastrous  war;  but  notwithstanding  her  impoverishment  Vir- 
ginia has,  down  to  the  present  time,  paid  more  than  thirty-eight 
millions  of  dollars  in  interest,  and  has  retired  a  considerable  amount 
of  the  principal  of  the  original  debt,  in  addition  to  large  payments 
made  upon  the  portion  of  the  debt,  payment  of  which  she  has 
assumed  and  for  which  she  has  given  her  obligations.  And  yet 
there  are  some  twenty-five  millions  of  dollars  of  obligations,  is- 
sued by  Virginia  as  she  exists  to-day,  outstanding  and  unpaid, 
upon  which  the  interest  is  regularly  met  by  the  Commonwealth. 
So  that  Virginia  has  paid  off  and  retired,  or  assumed  and  issued 
her  own  bonds  for,  over  seventy-four  millions  of  dollars,  principal 
and  interest,  down  to  the  present  year,  including  the  bonds  which 
he  has  redeemed  since  1865. 

While  the  Commonwealth  has  made  this  large  contribution  to 
the  payment  of  the  principal  and  interest  of  the  common  debt, 
since  the  formation  of  the  new  State, — much  of  it  made  during 
the  decades,  following  the  Civil  War,  at  a  painful  sacrifice,  from 
the  scant  means  of  an  impoverished  people, — West  Virginia  has 
not  paid  one  dollar  upon  that  common  indebtedness,  but  has  re- 
fused to  pay,  and  denied  her  liability  to  pay,  any  part  of  the  same. 
See  Resolutions  of  West  Virginia  Legislature  denying  any  lia- 
bility for,  and  refusing  to  negotiate  in  reference  to,  the  Virginia 
Debt.— App.  247,  248. 

There  is  another  fact  which  it  is  proper  to  call  to  mind  in  this 
connection: 

The  bulk  of  this  large  common  debt  was  contracted  with  the 
anction  and  by  the  votes  of  the  representatives  in  the  General  As- 
sembly of  Virginia  from  the  counties  now  constituting  the  State 
of  West  Virginia, — a  large  part  of  it  having  been  actually  put 
upon  Virginia  by  the  votes  of  those  representatives  over  the  votes 
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of  ;i  majority  of  the  representatives  of  the  counties  constituting 
the  Virginia  of  to-day;  and  but  a  small  part  of  that  indebtedness 
would  have  been  contracted  had  the  representatives  from  West 
Virginia  counties  in  the  General  Assembly  of  Virginia  opposed 
and  voted  against  the  Acts  by  virtue  of  which  the  debt  was  created. 

These  pregnant  facts  are  specifically  alleged  in  the  complain- 
ant's bill,  and  are  not  denied  or  quesitoned  in  the  defendant's  an- 
swer.— See  Paragraph  III  of  the  Bill,  B.  4;  and  Paragraph  III  of 
the  Defendant's  Answer,  B.  144. 

It  is  also  true  that  more  than  seven-eighths  of  the  indebtedness 
of  Virginia  at  the  time  of  the  formation  of  West  Virginia  was 
represented  by  equivalent  sums  expended  on  works  of  internal  im- 
provement, which  were  either  designed,  begun,  and  built  for  the 
purpose  of  penetrating  and  developing  West  Virginia  territory,  or 
are  to-day  parts  of  railway  systems  and  lines  of  communication 
which  served  the  territory  and  people  of  West  Virginia,  and  afford 
large  regions  of  that  State  their  best  access  to  the  Atlantic  sea- 
board and  to  the  markets  of  the  world. — See  Appendix  I  to  this 
Xote  of  Argument.     ^* 

The  foregoing  statement  of  facts  is  made  here,  because  they 
have  an  important  bearing  upon  the  broad  equities  of  the  ease 
and  entitle  Virginia  to  fair  and  just  consideration  in  the  applica- 
tion of  rules  of  construction  to  the  statutes,  ordinances  and  provis- 
ions of  constitutions  which  are  relied  upon  as  determining  the 
rights  and  obligations  of  the  parties. 

They  are  tremendous  facts,  and  have  a  mighty  bearing  upon 
questions  which  go  to  the  very  right  of  the  cause. 

This  suit  is  brought  by  Virginia  for  her  own  protection  and 
relief ;  and  yet,  to  the  extent  that  it  shall  result  in  her  exonera- 
tion, it  will  inure  to  the  benefit  of  the  common  creditors  who  have 
deposited  their  bonds  in  her  keeping. 

She  actually  to-day  holds  every  bond  which  was  issued  by  the. 
Commonwealth  prior  to  the  formation  of  "West  Virginia,  which  is 
known  to  be  in  existence,  and  she  also  holds  more  than  nine-tenths  of 
the  certificates  which  she  issued  to  the  common  creditors  of  the 
two  States,  who  confided  those  bonds  to  her  keeping. — B.102. 
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So  that  Virginia,  and  Virginia  alone,  has,  and  represents  here 
every  substantial  right  and  interest,  adverse  to  the  defendant,  in 
any  way  connected  with  the  unsettled  debt  of  the  undivided  State, 
or  directly  or  indirectly  involved  in  this  suit. 

Such  are  some  of  the  more  important  facts  which  underlie  this 
suit,  and  such  generally  are  the  relations  of  Virginia  to,  and  her 
vital  interests  in,  the  litigation. 
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ARGUMENT. 

There  can  be  no  question,  as  a  principle  of  public  law,  public 
justice  and  public  right,  that,  on  the  20th  day  of  June,  1863,  when 
West  Virginia  became  one  of  the  States  of  the  American  Union, 
the  public  debt  of  Virginia,  then  existing,  constituted,  indepen- 
dently of  any  stipulation  between  Virginia  and  the  new  State,  an 
equitable  and  a  moral  claim  against  the  people  and  the  property, 
both  of  West  Virginia  and  Virginia;  and  that,  as  has  been  decided 
by  the  Supreme  Court  of  Virginia  in  more  than  one  case,  and  has 
been  held  by  this  court,  both  States,  and  the  people  of  both  States, 
were  bound  for  the  payment  of  those  obligations. 

Higginbothain  v.  The  Commonwealth,  25  Gratt.,  627 ; 
Greenhoiv  v.  Vashon,  81  Va.,  336; 
Hartman  v.  Greenhoiv,  136  U.  S.,  672. 

Independently  of  any  convention  between  the  two  States,  ac- 
cording to  recognized  authorities,  the  debt  should  have  been  ratably 
apportioned  between  the  two  States. 

The  entire  debt  of  the  Commonwealth  was  created  in  carrying 
out  what  was  known  as  her  "Internal  Improvement  Policy." 

The  history  of  that  policy  of  Virginia,  from  its  inception 
nearly  a  century  ago  until  1861  when  it  was  rudely  interrupted  by 
war  and  revolution,  will  show  that  the  enormous  debt  incurred  by 
Virginia  in  carrying  it  out,  was  incurred  mainly  upon  the  expec- 
tation of  the  return  which  would  reasonably  come  to  the  State  and 
her  people  from  the  prospective  enhancement  of  the  values  of  real 
estate  which  would  follow  the  development  of  the  regions  which 
those  works  of  internal  improvement,  built  in  whole  or  in  part  by 
the  money  represented  by  the  State  debt,  would  create  and  stimul- 
late. 


388  Introductory. 

That  these  expectations  have  been  largely  realized,  though  not 
always  precisely,  perhaps,  in  the  way  anticipated,  is  impressively 
shown  by  the  remarkable  increase  of  the  assessed  values  of  the  real 
and  personal  property  in  the  two  States,  and  particularly  in  West 
Virginia,  down  to  1908,  the  latest  year  for  which  those  facts  are  es- 
tablished in  the  cause. 

As  will  be  seen  from  Plaintiff's  Exhibit  E-3,  K.  651,  which  is 
made  up  from  the  official  records  of  the  two  States,  the  aggregate 
of  the  assessed  values  of  the  real  estate,  personal,  and  railroad 
property  in  West  Virginia  were 

For  1867  (the  first  year  for  which  the  official 

figures  could  be  obtained)    126,060,743.00 

For  1908 937,232,718.54 

An  increase  of $811,171,975.54, 

Or  643  per  cent!!! 

The   assessed    values   of   taxable   property   in   Virginia    for   the 

same  period  advanced  from $354,848,482.69,  in  1867, 

To    661,796,631.00,  in  1908, 

An  increase  of $306,948,148.31, 

Or  about  84  per  cent. 

While  this  enormous  difference  in  the  increment  of  the  as- 
sessed values  of  taxable  property  may  doubtless  be,  in  part, 
accounted  for  by  the  different  standards  of  valuation  adopted  in 
the  two  States,  by  no  means  all  of  it  is  ascribable  to  that  circum- 
stance; and  the  facts  and  figures  shown  by  the  exhibit  just  re- 
ferred to  have  an  influential  bearing  upon  the  essential  equity  of 
the  plaintiff's  claim  that  to  determine  fairly  the  portion  of  the 
burden,  of  the  common  debt  which,  as  a  matter  of  justice,  should 
be  borne  by  West  Virginia,  account  should  be  taken  of  the  great 
enhancement  of  values  which  have  come  to  the  territory  which 
the  internal  improvements  referred  to  were  designed  to  develope 
and  have  in  large  measure  created.     The  debt  was  contracted   far 


Complainant's  Brief.  389 

more  in  reliance  upon  future  and  prospective  values,  than  upon  the 
values  existing  at  the  date  of  its  creation. 

There  were  certain  enactments  and  certain  conventional  agree- 
ments of  the  restored  government  of  Virginia,  at  Wheeling,  and 
the  new  State  of  West  Virginia,  which  have  to  he  considered  in 
determining  what  the  respective  rights  and  liabilities  of  the  parties 
are  in  the  premises. 

The  first  of  these,  was  the  so-called  "Wheeling  Ordinance,"  an 
ordinance  adopted  on  the  20th  day  of  August,  1861,  by  what  pur- 
ported to  he  a  convention  of  the  people  of  Virginia,  "to  provide 
for  the  formation  of  a  new  State  out  of  a  portion  of  the  territory  of 
this  State." — (Appendix  to  the  Eecord,  pp.   119  to  122,  inclusive). 

The  ninth  section  of  that  ordinance  dealt  with  the  debt  and 
provided — 

"9.  The  new  State  shall  take  upon  itself  a  just  proportion 
of  the  public  debt  of  the  Commonwealth  of  Virginia  prior  to 
the  first  of  January,  1861,  to  he  ascertained  by  charging  to  it 
all  State  expenditures  within  the  limits  thereof,  and  a  just 
proportion  of  the  ordinary  expenses  of  the  State  government, 
since  any  part  of  said  debt  was  contracted;  and  deducting 
therefrom  the  monies  paid  into  the  treasury  of  the  Common- 
wealth from  the  counties  included  within  the  said  new  State 
during  the  same  period." 

That,  ordinance  purported  to  he  an  enactment  of  Virginia 
alone.  It  prescribed,  upon  Us  fair,  an  arbitrary  and  what  would 
seem  to  be  an  inequitable  basis  of  settlement. 

In  so  far  as  it  provided  for  the  assumption  by  the  new  State 
of  a  "just  proportion''  of  the  debt  of  the  Commonwealth,  its  lan- 
guage was  free  from  objection.  But  when  it  came  to  indicate  the 
manner  in  which  that  proportion  should  be  ascertained,  its  terms 
were  not  only  artificial,  but  on  their  face,  inequitable. 

And  yet  the  dominant  purpose  of  the  enactment,  expressed 
in  the  clearest  terms,  was  to  require  the  new  State  to  assume  a 
"just  proportion"  of  the  public  debt  of  the  Commonwealth  prior 
to  the  first  of  January,  1861.     Upon  elementary  principles  of  con- 
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struction  this  will  be  taken,  certainly  by  a  court  of  equity,  to  be 
its  controlling  purpose;  and  that  intendment  will  not  be  suffered 
to  be  defeated  by  such  a  construction  of  the  language  of  the  ordi- 
nance as  will  lead  to  a  result  inconsistent  with  it,  when  that  lan- 
guage can  be  sensibly,  reasonably,  and  fairly  construed  and  ap- 
plied so  as  to  operate  in  harmony  with  that  expressed  paramount 
purpose. 

Fortunately,  in  the  interest  of  justice,  that  was  not  the  only 
eanctment  upon  the  subject. 

There  was  a  later,  a  more  significant,  and  a  more  effective 
enactment  by  the  legislature  of  the  restored  government  of 
Virginia,  accepting  the  provisions  tendered  by  West  Virginia,  re- 
sulting in  a  compact  between  the  two  States,  and  creating  a  con- 
tractual relation  governing  both  Commonwealths  in  reference  to  the 
settlement  of  their  common  debt. 

These  later  enactments  of  the  two  States  were — 

First,  that  of  West  Virginia,  embodied  in  the  eighth  section  of 
the  eighth  article  of  the  first  Constitution  of  that  State  (Appendix 
to  the  Record,  p.  125),  which  is  as  follows: 

*'S.  An  equitable  proportion  of  the  public  debt  of  the 
Commonwealth  of  A'irginia,  prior  to  the  first  day  of  January 
in  the  year  one  thousand  eight  hundred  and  sixty-one,  shall 
be  assumed  by  this  State ;  and  the  legislature  shall  ascertain 
the  same  as  soon  as  may  be  practicable,  and  provide  for  the 
liquidation  thereof,  by  a  sinking  fund  sufficient  to  pay  the 
accruing  interest,  and  redeem  the  principal  within  thirty-four 
years." 

And,  secoiid.  the  act  of  the  legislature  of  the  restored  govern- 
ment of  Virginia,  at  Wheeling,  passed  May  13,  1862,  giving  the 
consent  of  the  legislature  of  ATirginia  "to  the  formation  and  erec- 
tion of  the  State  of  West  Virginia  within  the  jurisdiction  of  this 
State  *  *  *  *  *  under  the  provisions  set  forth  in  the  constitution 
for  the  said  State  of  West  Virginia  and  schedule  thereto  an- 
nexed."— Appendix  to  the  Record,  p.  125. 

Under    section    3    of    Article    IV    of    the    Constitution    of    the 
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United   States  the  new  State  of  West  Virginia  could  not  be  formed 
without  the  consenl  of  the  legislature  of  Virginia. 

That  consent  was  given  in  this  instance  upon  the  terms,  and  in 
accordance  with  the  provisions,  set  forth  in  the  constitution  adopted 
for  the  government  of  the  new  State,  among  the  more  important 
of  which  were  the  provisions  and  stipulations  set  forth  in  section  8 
of  Article  VIII  of  that  instrument,  which  required  that  the  new 
Stale  should  assume  "an  equitable  proportion  of  the  public  debt 
of  the  Commonwealth  of  Virginia  prior  to  the  first  of  January  in 
the  year  one  thousand  eight  hundred  and  sixty-one";  and  that  "the 
legislature  shall  ascertain  the  same  as  soon  as  may  be  practicable, 
and  provide  for  the  liquidation  thereof  by  a  sinking  fund  suffi- 
cient to  pay  the  accruing  interest  and  to  redeem  the  principal 
within  thirty-four  years." 

This  proposal  of  the  new  Commonwealth,  thus  clearly  ex- 
pressed in  its  constitution,  submitted  to  the  legislature  of 
Virginia  and  accepted  by  that  legislature  as  one  of  the  terms  and 
conditions  upon  which  it  gave  its  consent  to  the  partition  of  her 
territory  and  the  erection  of  a  new  State  out  of  that  territory,  and 
sanctioned  by  Congress,  created  a  contractual  relation  between  the 
old  State  and  the  new — a  compact  between  them,  which  absolutely 
determined  their  rights,  and  which,  whenever  the  provisions  of  the 
antecedent  Wheeling  ordinance  shall  come  in  conflict  with  the 
terms  of  such  compact,  shall  prevail  over  the  terms  of  that  ordi- 
nance. 

Xow  the  insistence  of  Virginia  has  been,  and  is,  that  West 
Virginia  should  be  charged  with  an  equitable  proportion  of  the 
debt,  to  be  ascertained  under  the  Wheeling  Ordinance  construed  so 
as  not  to  defeat  the  expressed  controlling  purpose  of  its  enactment, 
and  qualified  and  ruled  by  the  provisions  of  Article  VIII  of  the 
West  Virginia  Constitution,  upon  which  the  consent  of  the  Legis- 
lature of  Virginia  and  of  the  Congress  of  the  United  States  to  the 
formation  of  the  new  State,  was  predicated. 

Agreeably  to  the  decision  of  this  court  in  its  opinion,  delivered 
by  the  late  Chief  Justice  (R.  136),  the  view  of  Virginia  is,  and  has 
been,  that  the  Ordinance  and  the  provisions  of  the  West  Virginia 
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Constitution  should  be  read  as  being  in  pari  materia;  but  that  the 
constitutional  provision,  being  the  latest,  must  prevail,  if,  and 
whenever  there  is  any  conflict  between  them. 

As  a  logical  and  inevitable  consequence  from  this,  the  claim 
of  Virginia  was,  and  is,  that,  if  the  language  of  the  Wheeling  Or- 
dinance is  fairly  and  reasonably  susceptible  of  such  a  construction 
as  will,  when  fairly  applied  to  the  facts  of  the  case,  lead  to  an 
equitable  result,  and  place  upon  AVest  Virginia  an  equitable  pro- 
portion of  the  debt,  such  construction  should  be  given  to  that  Or- 
dinance; and  that,  if  the  language  of  the  .Ordinance  is  not  rea- 
sonably and  fairly  susceptible  of  such  construction,  then  the 
Ordinance  must  be  discarded,  and  the  mandate  of  the  West  Vir- 
ginia Constitution  followed.  And  that,  in  any  event,  the  pro- 
visions of  that  Constitution  will  govern  in  placing  a  contractual 
obligation  upon  West  Virginia  to  pay  an  equitable  portion  of  the 
common  debt  of  the  undivided  State,  and  to  pay  interest  upon  the 
same  from  the  date  when  that  express  contractual  obligation  ac- 
crued, until  it  shall  have  been  discharged. 

But  the  claim  of  Virginia  was,  and  is,  farther,  that  the  provi- 
sions of  the  Wheeling  Ordinance — fairly,  justly  and  sensibly  con- 
strued, and  applied,  according  to  its  manifest  purpose — -places  upon 
West  Virginia  a  just  and  equitable  proportion  of  the  debt:  and  that 
West  Virginia  cannot  he  heard  to  repudiate  this  result  of  Iter  own 
express  covenant  and  promise. 

On  the  other  hand.  West  Virginia  has  insisted,  and  still  con- 
tends, that  there  is  no  obligation  upon  that  Slate  to  pay  any  pari 
of  the  Virginia  debt ;  but  that,  if  there  is  any  liability  whatever 
upon  West  Virginia,  it  is  a  liability  for  a  settlement  and  accounting 
which  must  be  made  under  a  construction  of  the  language  of  the 
Ordinance,  which  would  absolutely  defeat  its  declared  purpose, 
and,  instead  of  placing  a  just  proportion,  or  any  proportion,  of 
the  debt  upon  Wesi  Virginia,  would  actually,  as  was  contended  for 
West  Virginia,  bring  Virginia  in  debt  to  West  Virginia. 

With  the  issues  thus  made  up,  this  court,  in  order  to  place  in 
its  possession  the  data  necessary  to  enable  it  to  intelligently  and 
fairly  decide  the  case,  referred  the  cause  to  Special  Master  Charles 
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E.  Littlefield,  by  its  decree  of  reference,  entered  on  the  4th  of  May, 
1908,  and  directed  the  Master  to  take  and  report  to  the  court  seven 
separate  accounts  set  forth  in  seven  paragraphs  of  the  decree. — 
E.  1T3,  174,  175  and  207. 

After  considering  a  great  mass  of  testimony,  statements,  and 
accounts  prepared  by  the  accomplished  expert  accountants  em- 
ployed by  the  parties,  respectively,  and  the  elaborate  arguments  of 
counsel,  and  after  a  laborious  and  painstaking  investigation  and 
consideration  of  the  case,  the  Master,  on  the  17th  of  March  last, 
filed  his  report,  in  which  he  returns  his  findings  upon  each  of  the 
seven  inquiries  submitted  to  him,  and.  with  great  fairness  and 
great  ability  presents  the  grounds  upon  which  those  findings  arc 
based. 

The  cause  is  now  submitted  for  final  adjudication. 

It  comes  before  the  court  upon  the  pleadings  and  papers  form- 
erly considered  by  the  court,  upon  the  decisions  and  decrees  here- 
tofore rendered  in  the  cause,  and  upon  the  Master's  report,  together 
with  the  evidence  returned  therewith  and  referred  to  therein,  and 
upon  the  exceptions  filed  by  the  parties  to  that  report. 

Your  Honors  must  have  been  already  impressed  with  the  fact 
that  it  is  a  cause  of  as  much  complexity  as  any  which  has  ever 
come  before  you  for  decision,  and  with  the  novelty  and  difficulty 
of  some  of  the  problems  which  it  presents. 

Much  of  what  appears  at  the  threshold  to  be  complex  will 
disappear  upon  a  careful  examination  of  the  bill  and  answer,  the 
9th  section  of  the  Wheeling  Ordinance,  the  8th  section  of  Article 
VIII  of  West  Virginia's  Constitution  of  1862-3,  the  decisions  and 
decrees  heretofore  rendered  in  the  cause,  and  the  tabulated  state- 
ments or  accounts,  the  figures  in  which  have,  in  almost  every  in- 
stance, been  assented  to  by  both  parties. 

Still  a  painstaking  consideration  of  the  Masters  report,  and 
of  the  exhibits  and  evidence  referred  to  therein  and  in  the  argu- 
ments of  counsel,  will  be  necessary  to  any  fair  understanding  of 
the  issues  in  the  cause,  and  to  their  decision  according  to  the  very 
right   of  tile  ease. 
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We  have,  therefore,  to  crave  the  patient  and  indulgent  atten- 
tion of  the  court  to  a  somewhat  detailed  and  tedious  discussion  of 
the  facts,  figures,  and  principles  upon  which  a  righteous  decision 
of  the  cause  depends. 

The  chief  points  of  difference  are  sharply  presented  by  such 
of  the  exceptions  to  the  Master's  report  as  are  specifically  relied 
upon  by  the  parties  respectively,  and  by  the  "Joint  Exhibits''  or 
accounts  which  exhibit  their  opposing  claims  in  contrast. 

Upon  the  great  majority  of  these  the  Master's  findings  are, 
and  are  shown  by  him  to  be,  so  plainly  right  that  further  dis- 
cussion of  them  is  rendered  needless. 

After  full  consideration,  however,  the  counsel  for  Virginia 
deem  it  to  be  their  duty,  upon  the  case  as  it  is  presented,  to  ear- 
nestly urge  objections  to  a  few  of  the  Master's  conclusions,  in 
reaching  which  we  are  persuaded  that  he  is  in  manifest  error. 
But  it  is  our  purpose  to  urge  no  objection  to  his  report  which  rests- 
upon  a  proposition  which  can  be  fairly  regarded  as  debatable. 
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The  first  paragraph  of  the  decree  directed  the  Master  to  as- 
certain and  report  to  the  court: 

"1.  The  amount  of  the  public  debt  of  the  Commonwealth 
of  Virginia  on  the  first  day  of  January,  1861,  stating  speci- 
fically how  and  in  what  form  the  same  was  evidenced,  by 
what  authority  of  law  and  for  what  purposes  the  same  was 
created,  and  the  dates  and  nature  of  the  bonds  or  other  evi- 
dence of  said  indebtedness." 

\n  the  view  which  we  take  of  this  branch  of  the  case  and  for 
the  principal  purposes  of  our  argument  it  will  be  only  necessary 
to  consider  the  amount  of  the  public  debt  of  the  Commonwealth 
outstanding  on  the  31st  of  December,  I860,  in  the  hands  of  the 
general  public. 

Fortunately  there  is  no  controversy  as  to  the  amount  of  that 
indebtedness  then  so  outstanding. 

As  ascertained  by  the  Master,  the  amount  of  that  indebted- 
ness is,  as  fixed  by  the  records  of  the  Commonwealth,  as  follows: 

Aggregate  amount   of  old  Virginia  debt   in  the  hands  of  the  gen- 
eral public  January  1,  1861 : 

Amount  bearing  6  per  cent,  interest $30,842,659.43 

Amount  bearing  5  per  cent,  interest 2,077,204.50 

Interest    on    6    per   cent,   outstanding   debt   from 

July  1st  to  Dec.  31st,  1860 925,279.78 

Interest   on    5   per   cent,    outstanding   debt   from 

July  1st  to  Dec.  31st,  1860 51,930.11 

Total  outstanding  indebtedness $33,897,073.82 

See  "Plaintiff's  and  Defendant's  Joint  Exhibit  A-l"  E.  215 
and  Master's  Eeport,  pp.  1,  2  and  29. 
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The  authority  of  law  by  which,  the  purposes  for  which,  that 
indebtedness  was  contracted,  and  the  dates  and  nature  of  the  bonds 
or  evidences  thereof,  are  shown  by  the  references  and  entries  upon 
"Plaintiff's  and  Defendant's  Joint  Exhibit  A-l ;"  by  the  copies  of 
the  bonds  and  certificates  of  indebtedness  issued  for  much  the 
greater  part  thereof— "Plaintiff's  Exhibit  A-2,"  R.  219  to  285;  by 
the  abstract  of  the  statutes  in  reference  to  the  State  debt  and  the 
appropriation  of  the  avails  thereof  to  works  of  internal  improve- 
ment—"Plaintiffs  General  Exhibit  I,"  R.  900  to  988;  and  by  other 
evidence  in  the  case;  none  of  which  are  any  longer  matters  of 
controversy. 

The  only  controverted  questions  which  have  arisen  under  this 
branch  of  the  case  have  heen  in  respect  to  the  inclusion  or  exclusion 
of  the  sinking  fund  and  the  literary  fund  from  the  statement  of 
the  debt. 

As  to  the  sinking  fund,  frankness  compels  us  to  say  that  we 
are  convinced  that  the  finding  of  the  Master  in  reference  thereto 
is  right. 

As  to  the  literary  fund,  we  are  content  to  rely  upon  the  com- 
plainant's first  exception  to  the  Master's  report. 
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II. 


The  second  paragraph  of  the  decree  required  the  ascertain- 
ment of — 

"2.  The  extent  and  assessed  valuation  of  the  territory  of 
Virginia  and  of  West  Virginia  June  20,  1863,  and  the  popu- 
lation thereof,  with  and  without  slaves,  separately." 

The  figures  as  to  the  area  and  assessed  valuation  of  the  real 
estate  embraced  in  the  territory  of  the  two  States,  respectively,  and 
as  to  the  population  thereof,  with  and  without  slaves,  having  been 
taken  from  authentic  public  records  of  the  United  States  and  of 
Virginia,  incorporated  in  "Plaintiffs  and  Defendant's  Joint  Ex- 
hibit B-l,"  the  agreed  statement  prepared  by  the  expert  accoun- 
tants of  the  parties, — those  figures  have  been  adopted  by  the  Mas- 
ter and  ma.de  the  basis  of  his.  findings  under  this  paragraph  of  the 
decree. 

We  are  unable  to  conjecture  how  these  figures,  thus  authori- 
tatively established  and  adopted,  or  the  results  deducible  there- 
from, can  now  be  brought  in  question.    E.  366,  367. 

The  figures  furnished  for  West  Virginia  in  "Supplemental  Ex- 
hibit 7,"  and  now  relied  upon  by  that  State  would  be  more  ad- 
vantageous to  Virginia  than  those  adopted  by  the  Master,  for  the 
reason  that  the  assessed  valuation  of  the  real  estate  embraced  in 
the  State  of  West  Virginia,  as  given  by  that  exhibit,  is  larger 
and  the  assessed  valuation  of  the  territory  of  Virginia  is  less  than 
that  adopted  by  the  Master,  taken  from  the  assessments  of  Vir- 
ginia. The  figures  submitted  by  West  Virginia  would  make  her 
share  of  the  debt,  on  the  basis  of  assessed  valuation  of  real  estate 
in  the  two  States,  $154,166.09  more  than  she  would  owe  under  the 
master's  findings.  But  we  are  content  to  accept  the  values  adopted 
by  the  Master,  because  we  are  satisfied  that  they  are  correct. 


398  Paragraph  II. 

The  Master's  findings  under  this  head  are  as  follows : 

The  Extent  and  Assessed  Valuation  of  the  Territory  of  Virginia  and  of 

West  Virginia  June  20th,  1863,  and  the  Population  Thereof, 

with  and  without  Slaves,  Separately. 

Paragraph  II  of  Decree. 

1.  Extent  : 
Land  Area: 

Virginia    40,262  Square  Miles  =     62 .  6314% 

West  Virginia    24,022  Square  Miles  =     37.3686% 


Total    64,284  Square  Miles  =  100% 

Total  A  rea: 

Virginia    42,627  Square  Miles  =:  63.8157% 

West  Virginia    24,170  Square  Miles  =  36 .  1843% 


Total    66,797  Square  Miles  =  100% 

2.  Assessed  Valuation  : 
Real  Estate: 

Virginia     $296,085,460 .  31  =     78 .  2188% 

West  Viriginia   82,449,252.04  =     21.7812% 


Total    $378,534,712 .  35  =  100% 

3.  Population  : 

Es I  in/a  I ed —  With  Slaves : 

Virginia     1,221,319  =     75.4855% 

West  Virginia   396,633  =     24 .  5145% 


Total    1,617,952  =  100% 

Estimated — With  out  Slaves : 

Virginia    748,171  =  66.4769% 

West  Virginia    377,289  =  33 .  5231% 


Total    1,125,460  =  100% 
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III. 

The  third   account   directed  by  the  decree  is  one  ascertaining — 

"3.  All  expenditures  made  by  the  Commonwealth  of  Vir- 
ginia within  the  territory  now  constituting  the  State  of  West 
Virginia  since  any  part  of  the  debt  was  contracted." 

This  is  one  of  the  accounts  which  is  called  for  under  section 
9  of  the  Wheeling  Ordinance,  which  requires  that  in  order  to  as- 
certain the  proportion  of  the  debt  which  the  new  State  shall  take 
upon  itself,  that  State  shall  be  charged  with  "all  State  expen- 
ditures within  the  limits  thereof  *  *  *  *  *  since  any  part  of  said 
debt  was  contracted." 

The  divergent  contentions  of  the  parties  are  shown  by  the 
tabulated  statements  embodied  in  "Plaintiffs  and  Defendant's  Joint 
Exhibit  C-l,"  pp.  1  to  6,  R.  371-377. 

The  total  of  said  State  expenditures  in  the 
territory  constituting  West  Virginia,  as  shown 
by  plaintiff's  statements  of  this  account  (E.  371) 
was   $5,639,302.66 

As  shown  by  defendant's  statements 1,251,288.92 

Difference  in  the  two  results  is $4,388,013.74 

In  considering  the  questions  which  are  presented  by  the  contro- 
verted items  in  the  schedules  filed  under  this  paragraph,  it  is 
important  always  to  bear  in  mind  the  precise  language  of  the  de- 
cree, which,  following  the  terms  of  the  Wheeling  Ordinance,  di- 
rects the  ascertainment  of : 

''ALL  expenditures  made  by  the  Commonwealth  of  Vir- 
ginia within  the  territory  now  constituting  the  State  of  West 
Virginia,  since  any  part  of  the  debt  was  contracted." 

It  is  manifest  that  that  language  in  explicit  and  comprehen- 
sive terms,  embraces,  without  exception  or  qualification,  all  expen- 
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ditures  of  whatever  character  or  description,  and  on  whatever  ac- 
count, or  for  whatever  purpose,  or  in  whatever  manner  made, 
which  were  made  by  the  Commonwealth  of  Virginia  in  any  part 
of  the  territory  now  constituting  AVest  Virginia,  after  March  19, 
1823,  the  agreed  time  at  which  any  part  of  the  debt  in  question 
was  contracted. 

The  only  questions  to  be  considered,  therefore,  in  determining 
whether  any  particular  expenditure  made  during  that  period 
should  be  charged  against  West  Virginia,  are :  First,  Was  it  made 
by  the  Commonwealth  ?  and,  Second,  Was  the  money  expended  in 
West  Virginia? 

Xow,  governed  by  these  plain  requirements  of  the  decree,  the 
accountants  engaged  on  behalf  of  Virginia  have  embraced  in  this 
account  all  such  items  of  expenditure,  and  only  such  .items  of  ex- 
penditure as  were  made  by  the  Commonwealth  within  the  terri- 
tory of  the  new  State  during  the  period  stated. 

To  a  number  of  these  items  of  charge  counsel  for  West  Vir- 
ginia make  objections,  not  on  the  ground  that  the  expenditures  they 
challenge  were  not  made,  or  were  not  made  in  West  Virginia  terri- 
tory, but  in  some  instances  because  of  the  manner  in  which  the 
expenditures  were  made ;  in  others  because  of  the  character  of 
the  particular  expenditure,  or  the  purpose  for  which  it  was  made ; 
and  in  other  cases,  as  f6r  instance  the  expenditures  made  in  West 
Virginia  on  the  Covington  &  Ohio  Railroad,  and  upon  the  Berry- 
ville  and  Charlestown  Turnpike,  upon  the  ground  that  Virginia 
has,  since  these  several  expenditures  were  made,  in  some  way,  by 
acts  or  transactions  in  reference  to  these  subjects,  lost  her  right 
to  embrace  those  items  of  expenditure  in  this  account. 

As  appears  from  Joint  Exhibit  "C-l,"  TC.  371,  the  charges 
upon  this  account  allowed  by  the  accountants  for  plaintiff,  and  ex- 
cepted to  by  the  defendant,  are  classified  as  follows : 
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Ileitis  of    Plaintiffs    Charges    Excepted    to    by     West    Virginia: 

Expenditures  in  YV.  Va.  upon  railroads $1,316,992.42 

Expenditures  in  \V.  Va.  upon  turnpikes 430,252.89 

Miscellaneous  expenditures   in    W.    Va L, 154,000. 10 

*Expenditures  in  bridges,  river  improvements, 
banks  owned  by  joint  stock  companies,  and 
loan  to  Town  of  Bath 1,486,768.33 
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We  will  consider  these  in  the  order  in  which  they  are  stated  in 
Exhibit  ""('-l."  and  are  considered  by  the  Master. 

1.  'J'he  expenditures  upon  railroads  which  West  Virginia  ques- 
tions, are — 

Expenditures  on  the  Covington  &  Ohio  E.  B $1,146,  £60.42 

E x  pen ditures  on  the  Winchester  &  Pot.  E.  E 170,532.00 


$1,316,992.42 


(1)  The  expenditures  upon  the  Covington  &  Ohio  R.  1?.  This 
item  of  $1,146,460.42,  is  allowed  by  the  Master. 

The  Master  very  clearly  shows  the  propriety  of  this  item  of 
charge,  and  little  if  anything  need  be  said  in  support  of  his  con- 
elusion. 

There  is  no  question  that  those  expenditures  were  made  by  the 
( 'ommonwealth  "since  any  part  of  the  debt  was  created ;"  nor 
that  they  were  made  "within  the  territory  now  constituting  the 
State  of  West  Virginia." 

But  opposing  counsel  claim  that  in  some  way  Virginia  has 
lost  her  right  to  have  those  expenditures  charged  againsl  West 
Virginia  by  reason  of  the  public  acts  and  transaction-  of  Vir- 
ginia and  West  Virginia  in  reference  to  this  railroad.        This     ob- 


NOTE: — The  charge  under  this  paragraph  for  amounts  invested 
in  Bank  Stocks  is  withdrawn,  as  those  stocks  should  be  accounted  for 
under  Paragraph  VII.  and  have  been  allowed  by  the  Master  under  that 
Paragraph. 
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jection  has  been  stated  so  vaguely  that  we  are  at  a  loss  to  know 
upon  what  ground  it  is  based. 

The  Covington  &  Ohio  Railroad  was  owned  and  built  by  the 
Commonwealth  under  the  Acts  of  February  15,  1853;  March  13, 
1856;  March  20,  1858,  and  February  29,  1860.  (Appendix  33,  34.) 
The  work  was  unfinished  at  the  time  of  the  formation  of  the  State  of 
West  Virginia,  though  over  $2,787,000.00  had  been  then  spent) 
upon  it. 

How  West  Virginia  should  account  for  that  property  and  the 
expenditures  which  it  represented,  was  distinctly  prescribed  by  sec- 
tion 9  of  the  Wheeling  Ordinance  (App.  119,  122),  and  was  pre- 
scribed nowhere  else. 

After  June  20,  1S63.  West  Virginia  owned  the  portion  of  the 
Covington  &  Ohio  Railroad  in  that  State  as  completely  as  Vir- 
ginia owned  the  portion  of  that  road  within  her  limits. 

As  is  shown  by  the  subsequent  legislation  of  the  two  States, 
both  States  were  very  anxious  to  secure  the  completion  of  that 
railroad  from  its  intersection  with  what  was  then  known  as  the 
Virginia  Central  Railroad  at  Covington,  Virginia,  to  a  point  on 
the  Ohio  River,  thus  giving  a  through  railroad  connection  from 
Richmond.  Virginia,  through  the  entire  state  of  West  Virginia  to 
the  Ohio  river  at  the  mouth  of  the  Big  Sandy,  or  at  the  mouth 
of  the  Great  Kanawha,  with  the  right  to  build  to  both  points. 

Both  States  were,  as  is  shown  by  that  legislation,  willing  to 
give  to  the  company  which  should  complete  that  through  line  of 
railway,  the  right  of  way  and  property  of  each  State,  respectively, 
in  the  parts  of  the  unfinished  road  located  in  each  State,  and  the 
benefit  of  the  large  expenditures  made  in  its  partial  construction. 
Virginia,  though  very  little  of  the  proposed  new  railway  would 
be  within  her  limits,  made  still  more  liberal  concessions  to  the 
builders  of  the  through  road,  in  reference  to  the  sale  to  the  new 
company  of  the  Blue  Ridge  Railroad  wholly  within  Virginia,  and 
to  the  sale  of  the  stock  of  Virginia  in  the  Central  R.  R.  Co.,  and  to 
the  settlement  of  the  indebtedness  of  the  Central  R.  R.  Co.  to 
Virginia. 

To  effectuate  the  purposes  of  the  two  States,  concurrent    Acts 
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were  enacted  by  their  respective  Legislatures  for  the  incorporation 
of  the  Covington  &  Ohio  Railroad  Company,  passed  by  Virginia 
February  26,  L866,  (Appendix  35),  and  by  West  Virginia  March  1, 

1866,  (Appendix  37),  and  to  authorize  the  consolidation  of 
the  Covington  &  Ohio  Railroad  Company  with  the  Virginia  Cen- 
tral Railroad  Company  and  other  companies,  and  the  formation 
of  the  Chesapeake  &  Ohio  Railroad  Company  for  the  purpose  of 
completing  "a  continuous  line  or  lines  of  railroad  from  the  waters 
of  the  Chesapeake  to  the  Ohio  river,"  passed  by  West  Virginia 
February    26,   1867,     (Appendix    |ii).    and    by    Virginia    March   1, 

1867,  (Appendix  43.)*  See  also  section  9  of  Act  of  Virginia 
Feb.  26,  1866  (App.  36).  and  section  9  of  Act  of  West  Virginia 
March  1,  18GG  (App.  39.) 

It  will  be  seen  that  the  interests  which  West  Virginia  had  in 
the  building  of  the  proposed  railroad  were  far  greater  and  more 
vital  than  those  of  Virginia. 

West  Virginia  at  that  time  had  no  railroad  within  her  limits, 
except  the  Pennsylvania  across  the  Pan  Handle,  and  the  Baltimore 
&  Ohio  through  the  northern  portion  of  that  State. 

The  New  river  and  Kanawha  valleys,  and  the  entire  southern  por- 
tion of  West  Virginia,  were  without  a  mile  of  railroad,  and  large 
parts  of  those  sections  were  inaccessible  to  the  outside  world  by  any 
practicable  line  of  communication. 

The  enterprising  young  State  accordingly  freely  donated  all  the 
property  rights  which  she  had  in  the  Covington  &  Ohio  Railroad, 
situated  within  her  limits,  to  the  builders  of  that  railroad,  just  as 
the  older  State,  in  larger  degree,  contributed  even  more  generously  to 
the  same  important  object. 

The  legislation  of  the  two  States  upon  this  subject,  printed 
in  the  Appendix,  pp.  35  to  49.  will  be  read  in  vain  to  discover  any 
provision  which  can  be  so  wrested  as  to  be  construed  to  refer  in 
any  way  to  the  liability  of  West  Virginia  to  pay  some  part  of  the 


*By  Act  of  January  26,  1870.  the  Legislature  of  W"st  Virginia  amended  the 
charter  of  the  Chesapeake  and  Ohio  R.  It.  Co.,  and  confirmed  the  contract  made  by 
the  commissioners  on  behalf  of  the  two  States  with  the  Virginia  Central  R.  R.  Co.. 
under  authority  already  granted  by  Virginia',  by  the  Act  of  February  26.  1866 
i  Appendix  p.  :j.V.-,,(;i  arid  by  West  Virginia  by  Act  of  March  1,  1866  (App.  37-39 
and  46.) 
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Virginia   debt,  or  to  release  that  State  from  any  part  of  that  lia- 
bility. 

Those  concurrent  enactments  can  be  construed  to  do  only  what 
they  did  do,  that  is,  to  give  the  consent  of  the  two  States  to  the 
establishment  of,  and  by  their  respective  grants  to  secure,  a  through 
line  of  railway  from  the  waters  of  the  Chesapeake  to  the  banks 
of  the  Ohio,  and  to  grant  the  property  rights  of  each  State  in  and 
to  the  portion  of  the  respective  railroads  situated  in  each  State,  to 
the  consolidated  company,  for  that  purpose. 

The  Wheeling  Ordinance  prescribed  the  basis  on  which  the 
proportion  of  the  Virginia  debt  to  be  assumed  by  AATest  Virginia 
was  to  be  ascertained,  and  vested  in  the  new  State  the  ownership 
of  the  portion  of  the  Covington  &  Ohio  Eailroad  located  in  West 
Virginia,  and  there  is  not  a  line  or  a  syllable  of  those  concurrent 
Acts  of  the  two  States  in  reference  to  the  Chesapeake  &  Ohio 
Eailroad.  which  can  lie  construed  to  repeal  or  to  modify  the  pro- 
visions of  that  Ordinance. 

It  would  require  far-oil'  and  capricious  flight  of  the  imagina- 
tion to  construe  the  language  of  those  concurrent  Acts  so  as  to  make 
them  operate  to  prevent  Virginia,  when  she  comes  to  have  a  set- 
tlement with  West  Virginia  as  to  the  part  of  the  common  debt 
which  West  Virginia  should  pay,  from  insisting  that  West  Vir- 
ginia should,  according  to  her  own  agreement,  be  charged  in  mak- 
ing up  that  account  with  the  amount  expended  upon  the  Covington 
&  Ohio  Eailroad  within  the  limits  of  the  new  State,  if  the  Wheel- 
ing Ordinance  is  to  control  to  any  extent  in  that  accountiii'j/. 

There  is  nothing  in  any  of  these  concurrent  Acts  of  the  two 
States  to  suggest  that  either  State  was  conceding  anything  to  the 
other.  Both  were  conceding  a  great  deal  to  the  Covington  &  Ohio 
and  to  the  Chesapeake  &  Ohio  Eailrod  Companies,  and  for  obvious 
reasons. 

The  account  of  this  matter,  as  claimed  by  the  plaintiff,  and 
found  by  the  Vaster,  is  distinctly  responsive  to  the  decree. 

That  claimed   by  the  defendant  would    not   satisfy   the    decree, 
and  cannot  lie  set  up  without  going  counter  to  both  the  decree 
the  ( (rdinance. 
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(2)  The  expenditures  upon  the  Winchester  &  Potomac  Rail- 
road mi   West  Virginia   $170,532.00. 

The  Master  rejected  this  item  of  charge — 15/27th  of  it  because 

it  was  a  loan  by  Virginia  to  the  railroad  company,  and  12/27ths 

of  it  because  it  was,   in  his  view,  an  investment  made  by  the  State 

in  the  shares  of  the  capital  stock  of  this  Company. — Master's  l\ep. 

;  :  Joint  Exhibit  C-l,  p.  2;  II.  :;;.">. 

We  cannot  be  unmindful  of  the  lad  that  there  are  circum- 
stances connected  with  Virginia's  dealings  with  the  Winchester  & 
-mac  Railroad  Company,  which  sharply  differentiate  any 
charge  on  account  of  her  expenditures  in  West  Virginia  upon  that 
railroad  from  the  other  expenditures  made  by  the  Commonwealth 
in  building  works  in  West  Virginia  territory,  which  were  built 
through  internal  improvement  companies. 

We  arc  constrained  to    admit    that    the    circumstance    that    Vir- 

commuted  all  her  claim  against,  and  interest  in,  that  com- 
pany under  the  Act  of  February  24,  1846  (App.  30,  31),  gives 
West  A^irginia  a  strong  equity  to  have  that  charge  eliminated 
from  the  account,  even  though  it  be  true  that  the  transaction  was 
not  consummated  and  Virginia  was  not  paid  the  commuted  price, 
until  after  the  formation  of  the  new  State. 

We,  therefore,  beg  leave  to  withdraw  our  objection  to  the  dis- 

\  ance  by  the  Master  of  this  item  of  Virginia's  claim. 

We  do  not,  however,  at  all  assent  to  the  reasons  upon  which,  in 
part,  the  Master  bases  his  rejection  of  so  much  of  this  item  as  was 
represented  by  the  shares  of  stock  which  Virginia  received  there- 
for. 

We  will  consider  those  grounds  under  the  next  head,  when 
we  come  to  discuss  the  question  presented  distinctly  as  it  is  there, 
free  from  other  complications,  in  connection  with  the  large  expen- 
ditures made  by  the  Commonwealth  through  internal  improvement 
companies,  in  building  roads,  turnpikes  and  bridges,  etc.,  upon 
West  A'irginia  soil. 

(3)   Expenditures  made  by  Virginia  in   West  Virginia  ter- 
ritory  in    the   construction    of    works   of   internal    improvement 
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located  in  West  Virginia  but  built  through  the  agency  of  joint 
stock  companies. 

Passing  over  a  number  of  items  under  this  paragraph  of  the 
decree,  as  to  which  the  findings  of  the  Master,  in  so  far  as  they  are 
in  favor  of  the  contention  of  the  plaintiff,  afford  no  just  ground  of 
objection  to  the  defendant,  for  the  reasons  clearly  shown  by  the 
Master,  the  only  items  of  charge  against  West  Virginia  under  that 
paragraph  of  the  decree,  to  the  disallowance  of  which  we  deem  it 
our  duty  to  object,  are  the  items  specifically  stated  in  complain- 
ant's second  exception,  as  follows : 

(1)  For  P> ridges :  Expenditures 
made  by  Virginia  upon  bridges  in 
West  Virginia  territory,  built  by 
joint  stock  companies,  owned  partly 
by  the  Commonwealth — Items  57  to 
65,  inclusive,  of  Joint  Exhibit  C-l. 
p.  4:  P.  375;  Special  Master's  Eeport, 

p.  85— aggregating $       78,412.50 

(2)  Expenditures  made  by  Vir- 
ginia in  the  improvement  of  the  navi- 
gation of  West  Virginia  rivers  by  joint 
stock  companies — Items  66  to  69.  in- 
clusive, of  Joint  Exhibit.  C-l,  p.  4; 
P.    375;    Special    Master's    Peport,    p. 

85— aggregating $     210,500.00 

(3)  Expenditures  made  by  Vir- 
ginia upon  turnpikes  wholly  in  West 
Virginia  territory,  built  by  joint 
stock  companies : 

(a)  On  Charlestown  &  Berry- 
ville  turnpike,  in  West  Vir- 
ginia— Item  No.  6  of  Joint 
Exhibit,  C-l,  p.  2;  P.  373; 
Special     Master's     Eeport,     pp. 

64,  84 •$  11,932.52 

(b)  On  turnpikes  and  roads 
mentioned  in  Items  70  to  147, 
inclusive,      of      Joint      Exhibit. 
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C-l,  pp.  4,  5  and  6;  1>.  375, 
376  and  3-77;  Specia]  Master's 
Report,  pp.  78,  79  and  85 803,555.83 


Total  expenditures  made  by  Vir- 
ginia, through  joint  stock  companies, 
(in  turnpikes  and  roads  in  West  Vir- 
ginia territory $815, 188.35       815,488.35 


Total  aggregate  of  items,  the  dis- 
allowance of  which  is  here  excepted 
to    $1,101,100.85 

This  exception  raises  one  of  the  most  important  questions  in 
the  case  under  the  Wheeling  Ordinance  and  the  provisions  of  the 
first  Constitution  of  West  Virginia  as  it  involves  $1,104,400.85, 
principal  sum,  of  the  amount  of  the  debt  to  he  assigned  to  Wesl 
Virginia. 

With  the  utmost  deference  for  the  ability,  learning,  and  fair- 
ness of  the  Master,  we  are  convinced  that  he  erred  in  his  rejection 
of  these  items  of  the  account  against  West  Virginia. 

We  believe  that  there  is  no  question  as  to  the  propriety  of  their 
being  charged  against  West  Virginia  under  Paragraph  III  of  the 
Decree  and  under  the  language  of  the  Wheeling  Ordinance.  If  we 
fail  to  demonstrate  this,  it  will  be  because  of  our  inability  to  fairly 
present  to  the  minds  of  the  court  the  facts  and  considerations 
which  should  control  in  the  decision  of  the  question. 

The  principal  grounds  upon  which  this  objection  to  the  Mas- 
ter's finding  is  based  are  concisely  stated  in  the  formal  exception 
taken  thereto. — See  Complainant's  Exceptions,  pp.  -I  and  5. 

The  material  facts  as  to  all  of  these  expenditures  are.  for  the 
purpose  of  this  inquiry,  substantially  the  same,  and  the  same  prin- 
ciples should  control  in  determining  the  proper  disposition  to  be 
made  of  these  items,  in  the  accounting. 

The  money  appropriated  by  the  Commonwealth  in  each  in- 
stance was  unquestionably  expended  in  West  Virginia  territory;  for 
all  of  these  improvements  were  physically  located  in  West  Vir- 
ginia counties. 
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The  chief  ground  relied  on  for  excluding  these  items  from 
the  debit  account  against  West  Arirginia  is,  because  of  the  manner 
in  which  the  expenditures  were  made;  that  is,  because  they  were 
not  made  by  the  State  directly  through  the  hands  of  her  own  offi- 
cers or  immediate  employees,  but  were  made  by  the  State  indi- 
rectly  through  the  medium  of  joint  stock  companies;  that  they 
wen-  not  made  upon  bridges,  locks,  dams  and  other  improvements 
in  rivers,  and  upon  turnpikes,  wholly  owned  by  the  State,  but  upon 
such  works  of  internal  improvement  as  were  only  partly  owned  by 
the  State. 

The  works  and  highways  upon  which  these  expenditures  were 
made  in  every  instance  had  their  situs  in  West  Virginia,  and  the 
State  money  appropriated  to  them  was  expended  in  West  Virginia. 

The  chief  difference  between  these  expenditures  and  those 
made  directly  by  the  State  through  its  own  officers  and  employees, 
which  are  conceded  by  the  defendant  to  be  proper  charges  under 
this  head,  was,  that  in  the  one  case  the  State  received  a  certificate  of 
stock  in  a  joint  stock  company  (which  stock  usually  proved  value- 
less), as  the  representative  of  the  expenditure,  while  in  the  other 
case  the  State  would  receive  merely  a  receipt  or  voucher  from  her 
officers  a-  an  evidence  of  the  outlay. 

In  either  case  the  Commonwealth,  and  West  Virginia  as  her 
successor,  received  the  benefit  of  the  bridge,  improvement  of  navi- 
gation, or  turnpike  on  which  the  State  money  had  been  expended; 
and  it  is  manifest  from  the  history  of  these  public  works  that  the 
benefits  which  it  was  hoped  that  the  public  would  derive  from  their 
construction  generally  constituted  the  chief  inducement  and  con- 
sideration both  to  the  public  and  to  private  investors. 

There  can  be  no  question  that  any  expenditure  made  by  Vir- 
ginia, by  her  several  and  independent  acts,  upon  any  work  of  in- 
ternal improvement,  or  other  object,  in  West  Virginia,  during  the 
defined  period,  is  a  proper  and  necessary  charge  against  West  Vir- 
ginia under  the  terms  of  the  3rd  paragraph  of  the  decree,  and  un- 
der the  Wheeling  Ordinance. 

This  is  conceded  by  the  counsel  for  West  Virginia. 
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Now,  it  is  equally  clear  that  any  such  expenditure  made  by 
Virginia  in  association,  or  in  partnership,  with  other  corporations 
or  individuals,  would  be  also  a  proper  and  necessary  charge  against 
West  Virginia  under  the  decree  and  Ordinance. 

Eere,  in  a  number  of  cases,  Virginia,  instead  of  going  into  an 
ordinary  partnership  with  her  associates  in  the  various  enterprises 
in  question  chose  to  form  a  limited  liability  company  to  do  the 
same  thing  which  could  have  been  effected  by  an  ordinary  partner- 
ship: for  a  joint  stock  company  is,  in  law,  and  in  fact,  nothing 
more  than  a  limited  liability  company. 

In  the  country  from  which  we  so  largely  derive  our  institu- 
tions and  our  laws,  they  are  termed  ''limited  liability  companies." 

How  can  it  be  even  plausibly  contended  that,  because  Virginia, 
for  obvious  considerations  of  convenience  and  public  interest  chose 
to  expend  her  input  in  these  public  improvements  ami  other  enter- 
prises m  West  Virginia  territory,  through  the  medium  or  agency 
of  a  limited  liability  company,  such  expenditure  is  any  less  an  ex- 
penditure by  the  State  than  it  would  have  been  bad  it  been  made 
through  an  unlimited  liability  partnership? 

There  is  no  qualification  of  the  expenditures  which  are  to 
be  ebarged,  such  as  counsel  for  West  A7irginia  have  had  to  attempt 
to  make,  either  in  the  decree  or  in  the  Ordinance.  The  words  "di- 
rect" and  "indirect"  are  not  found  in  either  decree  or  Ordinance. 
No  such  classification  is  justified  by  the  language  of  either  the  de- 
cree or  the  Ordinance. 

Opposing  counsel  are  forced  by  the  stress  of  their  case  to  in- 
terpolate the  word  "direct"  both  in  the  decree,  and  in  the  Ordi- 
nance, an  interpolation  which,  while  deemed  necessary  for  the  pur- 
poses of  their  argument,  is  absolutely  unwarranted  by  the  decree  or 
by  the  Ordinance. 

But  even  if  that  word  were  in  the  decree  and  Ordinance,  it 
would  not  justify  their  contention;  for  an  expenditure  such  as  the' 
State  made  in  the  improvement  of  Coal  Eiver,  or  upon  the  Hunt- 
ersville  and  Parkersburg  Eoad.  or  upon  any  one  of  the  turnpikes 
and  roads  built  partly  by  State  aid,  was  a  direct  expenditure  by 
the    State,   though   paid,   for  the   purpose   of   building  the   road   or 
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other  internal  improvement,  to  the  treasurer  of  a  corporation  hav- 
ing its  domicile  and  situs  in  West  Virginia  territory. 

It  is  a  conclusive  answer  to  all  of  these  objections  to  these  items 
of  expenditure  that  the  account  directed  by  paragraph  3  of  the  de- 
cree is  not  limited  to  such  expenditures  as  were  made  directly  by 
the  State:  nor  to  expenditures  made  upon  bridges,  locks,  dams,  and 
sluices,  and  upon  turnpikes  wholly  owned  by  the  State;  nor  to  ex- 
penditures for  which  the  State  received  no  return,  nominal  or 
otherwise,  in  the  shape  of  shares  of  stock.  That  account  is  re- 
quired by  the  decree  to  include  "all  expenditures  made  by  the  Com- 
monwealth of  Virginia  within  the  territory  now  constituting  the 
State  of  West  Virginia  since  any  part  of  the  debt  was  contracted." 

The  question  considered  by  the  Master,  and  which  he  has  de- 
cided in  the  negative,  is,  as  stated  by  him : 

"Whether  the  subscribing  and  paying  for  stock  in  an  internal 
improvement  company,  whose  improvements  were  located  within 
the  limits  of  West  Virginia,  was  'an  expenditure  made  by  the 
Commonwealth  of  Virginia  within  the  territory  now  constituting 
the  State  of  West  Virginia'  etc."?     (See  Master's  Eeport,  p.  47.) 

With  the  utmost  deference,  that  is  not  an  accurate  statement 
of  the  question  presented  here. 

The  exact  question  is : 

Whether  the  expenditures  made  by  Virginia  in  works  of  in- 
ternal improvement  physically  located  in  West  Aarginia  lost  their 
character  as  State  expenditures  in  that  territory,  because  those 
works  were  built  by  joint  stock  companies  formed  by  Virginia  and 
individuals  and  corporations  for  the  purpose  of  building  those 
very  turnpikes,  roads,  bridges,  &c,  and  the  Commonwealth  re- 
ceived stock  of  such  companies  for  the  money  so  expended  by  her 
through  them  upon  said  Avorks? 

The  history  of  the  internal  improvement  system,  and  of  the 
legislation  of  Virginia  in  regard  thereto,  as  shown  by  the  records 
and  statutes  of  the  Commonwealth,  significant  portions  of  which 
are  referred  to  by  the  Master  in  his  discussion  of  this  subject  at 
pages  47  to  55  of  his  report,  will  show,  beyond  controversy,  that 
the  paramount  and  controlling  motive  of  the  Commonwealth  in  all 
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these  expenditures  of  money  upon   works  of   internal    improvement 

was.  not  any  direct  or  pecuniary  return  for  the  money  expended 
in  the  shape  of  dividends  or  interest  thereon,  but  was  the  ad- 
vancement of  the  local  and  general  interests  of  the  people  by  the 
development  of  the  resources  of  the  Commonwealth,  and  of  the 
facilities  and  lines  of  communication  between  the  different  sections 
of  the  State  and  the  markets  of  the  country. 

It  was  the  "public  utility"  which  would  be  served  by  the  con- 
struction of  these  works  of  internal  improvement  which  the  Gen- 
eral Assembly  had  in  mind,  and  not  the  return  which  might  be  ex- 
pected in  the  shape  of  dividends  upon  the  stock  which  was  issued 
for  these  investments. 

This  will  be  apparent  from  reading  the  extracts  from  the  pub- 
lic records  of  the  Commonwealth,  which  show  the  purpose,  policy, 
and  motive  of  Virginia  in  expending  her  money  on  works  of  in- 
ternal improvement,  built  by  internal  improvement  companies, 
printed  with  this  Xote  of  Argument  as  Appendix  II. 

Noticing  further  one  of  the  grounds  chiefly  relied  upon  for 
the  exclusion  of  these  items  of  expenditure,  namely,  that  the  ex- 
penditures were  "investments"  made  by  the  State  with  a  view  to 
realizing  some  profit  from  them,  we  would  say:  That,  while  it  was 
true  that  the  hope  of  ultimate  financial  gain,  or  of  some  profitable 
return  from  the  investment,  was  in  some  instances  at  least  one  of 
the  inducements  which  led  Virginia  to  make  those  expenditures  in 
works  built  through  the  agency  of  joint  stock  companies,  that  was 
in  no  instance  the  dominant  or  controlling  motive. 

But,  if  the  hope  of  ultimate  financial  gain  constitutes  any  rea- 
son for  excluding  these  public  expenditures  from  the  debit  account 
against  West  Virginia,  then  there  are  few.  if  any.  of  the  expendi- 
tures, which  were  made  by  Virginia  in  West  Virginia  counties 
which  would  not,  by  the  same  token,  be  excluded  upon  the  same 
ground. 

There  "were,  and  in  the  nature  of  things  there  would  neces- 
sarily be.  very  few.  if  any.  expenditures  made  by  the  State  of  the 
character    indicated,   which    were   not,    or   would    not   be.    made    in 
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whole  or  in  part  in  the  hope  that  they  would  not  prove  abso- 
lutely unprofitable. 

The  fact  is  that  nearly  the  whole  of  the  expenditures  ad- 
mitted, by  West  Virginia  to  have  been  properly  chargeable  under 
this  item,  amounting  to  $1,251,288.02,  were  expenditures  made  in 
pari  with  a  view  to  the  direct  profits  which  it  was  hoped  would 
be  realized  by  the  State  from  them  in  the  shape  of  tolls  or  other 
income  from  the  works  thus  constructed,  as  well  as  the  anticipated 
indirect  profits  from  the  development  of  the  territory  which  those 
works  of  internal  improvement  would  serve. 

For  example,  of  the  expenditures  made  by  Virginia  on  turn- 
pikes and  roads  in  West  Virginia,  which  are  admitted  by  the  de- 
fendant, there  Avere  expended — 

<  to  the  Northwestern  turnpike $469,148.53, 

And  on  the  Staunton  &  Parkersburg  turnpike 264,043.07, 


Or    $733,191.60, 

of  tiic  total  admitted  items  of  $859,050.92.— See  Plaintiffs  and  De- 
Pendant's  -Joint  Exhibit  C-l,  p.  2,"  E.  373. 

Xow  it  will  be  found    that    Virginia    actually    derived    in    tolls 
from  these  two  investments  the  following  sums : 

From  the  Xorthwestern  turnpike   $126,339.89 

From  the  Staunton  &  Parkersburg  turnpike 17,080.71 


Or  a  total  of $143,420.60 

See  Plaintiff's  and  Defendant's  Joint  Exhibit  F-l,  R.  805. 

So  we  see  that,  of  the  two  grounds  of  objection  to  the  allow- 
ance of  these  charges  against  West  Virginia; 

(1)   that  the  expenditure  may    be    regarded    as    an  investment 
made  by  the  State,  or, 

2  i  that  anticipated  profits  or  income  may  have  been  a  motive 
for  the  expenditure,  neither  constitutes  any  just  criterion  or  ground 
for  either  the  allowance  or  rejection  of  such  expenditures. 

The  fact  is,  undoubtedly,  that  every  dollar  expended  by  Vir- 
ginia in  works  of  internal  improvement  was  an  "investment" 
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Another  pregnant  fact  is  also  unquestionably  established  by 
the  record  in  this  case,  that  by  far  the  greater  part  of  the  money 
thus  expended  was  expended  in  the  hope  of  some  direct  return 
from  the  investment;  and  that  every  dollar  that  was  expended 
was  expended  with  the  expectation  of  some  indirect,  ulterior,  or  ul- 
timate return  through  the  improvement  and  development  of  the 
territory  in  which  the  several  works  of  internal  improvement  were 
constructed. 

It  is  also  true  beyond  a  doubt  that  nearly  all  of  these  invest- 
ments made  by  the  Commonwealth  in  West  Virginia  territory. 
whether  made  in  the  works  wholly  owned  by  the  State  or  made  in 
works  owned  by  the  State  in  (■(injunction  with  other  stockholders, 
I  ovedj  so  far  as  dividends  or  direct  earnings  were  concerned 
absolutely  unprofitable  and  unremunerative;  and  that  some  of 
the  investments  made  by  the  State  in  works  wholly  owned  by  the 
Slate  proved  more  remunerative  than  the  expenditures  made 
lii rough  the  agency  of  joint  stock  companies  in  the  construction  of 
similar  works  of  internal  improvement.* 

It  is  a  significant  fact  that  the  view  which  is  here  urged  as  to 
the  expenditures  of  the  Commonwealth  in  works  of  internal  im- 
provement constructed  in  West  Virginia  territory  and  as  to  the 
classification  of  such  of  those  expenditures  as  were  made  through 
the  media,  or  agency,  of  joint  stock  companies  is  the  \\rw  hereto- 
fore consistently  taken  by  the  representatives  of  West  Virginia  most 
familiar  with  the  subject. 

The  eminent  citizens  of  that  State  who  constituted  the  Debt 
Commission  appointed  by  the  Governor  of  West  Virginia  pur- 
suant to  the  resolutions   adopted   by  the   Legislature   of   that   State 


NOTE: — It  is  an  important  circumstance  in  this  connection  that 
every  expenditure  made  by  the  State  on  internal  improvements  whether 
built  by  the  State  or  by  joint  stock  companies,  was,  by  the  terms  of 
the  Act  of  February  5,  1816,  and  the  Acts  amendatory  thereof,  made 
exclusively  for  the  purpose  of  building  such  works.  Any  earning  or 
profit  received  from  any  such  investment  went  into  the  Internal  Im- 
provement Fund,  to  be  there  used  for  building  other  internal  improve- 
ments. So  that  the  only  hope  of  gain  or  prifit,  which  actuated  Virginia 
in  making  all  cf  these  expenditures  or  investments,  was  to  provide 
money  to  build  roads,  bridges,  turnpikes  and  railroads  to  which  every 
dollar  thus  received  was  dedicated. 

See  Appendix  II,  to  this  note  of  argument. 
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February  loth  and  20th,  1871,  in  the  elaborate  report  made  by  them 
on  the  7th  of  August,  1871,  reviewing  the  entire  subject  of  Wesi 
Virginia's  liability  for  a  portion  of  the  Virginia  debt,  found  that 
the  expenditures  made  by  Virginia  in  the  construction  of  turn- 
pikes and  bridges,  and  in  the  improvement  of  rivers,  built  or  im- 
proved by  joint  stock  companies,  were  properly  chargeable  against 
West  Virginia  under  the  Wheeling  Ordinance  in  like  manner  as 
were  expenditures  on  roads  constructed  wholly  on  the  State  ac- 
count. 

Accordingly  we  find  that  in  their  report  they  charge  West  Vir- 
ginia with  $3,343,929.29  "for  amounts  expended  and  invested  in 
her  territory,"'  the  items  of  which  they  state  in  detail  in  State- 
ment "F,"  exhibited  as  part  of  their  report,  which  sum  and  the 
items  of  which  it  consists  include  large  amounts  expended  in  West 
Virginia  through  the  medium  of  joint  stock  companies,  as  will  be 
seen  by  an  examination  of  that  exhibit. — See  Report  of  West  Vir- 
ginia's Debt  Commission,  West  Virginia's  Compilation  of  the 
record  of  Virginia  v.  West  Virginia,  Vol.  1,  pages  471,  472,  and 
Statement  "F,"  479  to  486,  filed  by  the  defendant  in  the  clerk's 
office  of  this  court. 

The  gentlemen  composing  that  Commission  were  J.  J.  Jackson. 
J.  M.  Bennett,  and  A.  W.  Campbell.  Mr.  Bennett  had  been  the 
first  auditor  of  Virginia  from  1857  to  1865.  Messrs.  Campbell  and 
Jackson  were  active  participants  in  the  movement  for  the  forma- 
tion of  the  new  State  of  West  Virginia.  Gen.  Jackson  was  a  mem- 
ber of  the  Wheeling  Convention,  and  Mr.  Campbell  was  one  of 
the  leaders  throughout  the  movement  for  the  establishment  of  tin' 
new  State.  They  were  doubtless  familiar  with  the  inside  as  well 
as  with  the  outside  of  that  transaction,  and  with  the  true  intent 
and  meaning  of  the  Wheeling  Ordinance. 

There  are  some  very  large  errors  of  omission  in  Statement  "F." 
and  patent  errors  on  the  face  of  their  report:  but  still  it  servo  a 
valuable  purpose  in  showing  what  was  the  construction  placed 
upon  the  Wheeling  Ordinance  in  this  regard  by  tbese  very  intelli- 
gent representatives  of  We9t  Virginia  in  the  very  earliest  stage  of 
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this  controversy, — at  a  time  when  most  of  the  framers  of  that  Ordi- 
nance were  still  alive. 

Two  years  Later,  in  December,  is;;;,  a  Committee  of  the  Senate 
of  Wes1  Virginia,  of  which  Mr.  J.  M.  Bennett  was  the  chairman, 
came  to  again  review  the  question  of  West  Virginia's  liability  for 
the  debt  of  Virginia. 

In  a  carefully  considered  report,  dated  December  22,  iSrt  >, 
that  committee  unanimously  adopted  the  figures  above  given  as 
to  the  amount  expended  by  Virginia  in  West  Virginia  territory  and 
which  they  conceded  to  have  been  "contributed  to  the  development 
of  the  territory  of  West  Virginia." 

This  Last  mentioned  report  is  printed  as  Exhibit  No.  3  with 
the  Answer  of  the  Defendant,  R.  166,  167,  108,  1G9. 

When,  years  afterwards,  West  Virginia  was  urging  the  pay- 
ment of  her  claim  against  the  United  States  for  the  refund- 
ing of  the  direct  tax,  which  was  being  withheld  because  the 
United  States  held  certain  bonds  of  the  old  State  for  the  pay- 
ment of  which  it  was  claimed  that  West  Virginia  was  liable. 
Messrs.  Alfred  Caldwell,  formerly  attorney  general,  and  E.  W. 
Wilson,  former  Governor  of  West  Virginia,  in  their  brief  filed 
lie  fore  the  attorney  general  of  the  United  States  again  adopted  the 
construction  of  the  Wheeling  Ordinance  previously  approved  by 
the  West  Virginia  Debt  Commission,  and  by  the  Finance  Com- 
mittee of  the  Senate  of  West  Virginia. — See  quotation  from  brief 
of  Messrs.  Caldwell  and  Wilson,  printed  as  Appendix  Xo.  Ill  to 
this  Note  of  Argument. 

This  construction  of  the  Wheeling  Ordinance  in  respect  to  the 
expenditures  made  by  the  Commonwealth  of  Virginia  through 
the  agency  of  joint  stock  companies  in  the  territory  of  West 
Virginia  adopted  by  the  representatives ,  public  officials  and 
eminent  citizens  of  West  Virginia  most  familiar  with  the  subject 
remained  unchallenged  for  more  than  a  generation,  until  after  this 
suit  was  instituted,  when  a  new  and  strange  light  seems  to  have 
dawned  upon  the  representatives  of  that  resourceful  State,  and  for 
the  first  time  in  all  the  long  agitation  and  discussion  of  this  sub- 
ject a  new,  and  we  respectively  submit,  a  forced  and  unnatural,  con- 
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struction  is  attempted  to  be  placed  upon  the  Wheeling  Ordinance, 
so  as  to  limit  the  amount  for  which  West  Virginia  is  to  be  charged 
on  account  of  expenditures  made  by  Virginia  in  West  Virginia 
territory,  so  that  the  account  shall  not  embrace  "ALL  EXPENDI- 
TUE.ES/'  but  so  that  it  shall  include  only  a  portion,  and  much 
the  smaller  portion,  of  those  expenditures. 

The  decree  requires  the  Master  to  report  ALL  expenditures — 
but  the  Master  distinguishes  between  expenditures,  classifying  them 
as  "direct''  and  '"indirect."  and  construes  the  decree  and  the  Wheel- 
ing Ordinance  as  referring  to  expenditures  made  by  the  State 
through  its  officials,  which  he  classifies  as  "direct''  expenditures 
and  as  excluding  expenditures  made  by  the  State  through  the 
agamy  of  joint  stock  companies,  which  he  classifies  as  "indirect" 
expenditures;  and  he  states  the  following  reasons  for  his  finding: 

"To  hold  these  subscriptions  thus  made  for  investment  to 
be  expenditures  by  the  State  'within  the  territory'  it  would  be 
necessary  to  read  into  the  decree  the  words  'either  directly  or 
indirectly*  which  I  do  not  feel  at  liberty  to  do."  Master's 
11.  62. 

The  language  of  the  decree  and  of  the  Ordinance  is  explicit, 
and  Ave  agree  that  the  Master  was  not  at  liberty  to  read  anything 
into  either:  but  in  order  to  support  the  conclusion  he  has  reached 
he  has  been  obliged  to  read  into  the  decree  the  word  "direct,"  and 
by  construction  to  hold  that  the  court  and  the  Wheeling  conven- 
tion when  they  used  the  word  "All"  meant  something  less  than  all  ; 
that  they  meant  by  "all"  expenditures  only  such  as  the  Master  has 
classified  as  "direct." 

We  submit  that  this  construction  is  not  warranted,  and  that 
there  is  no  authority  for  the  Master  under  the  language  of  the  de- 
cree, which  requires  a  report  of  ALL  expenditures,  to  classify  ex- 
penditures as  "direct"  and  "indirect"  and  allow  only  such  as  he 
classifies  as  "direct,"  The  effect  of  the  Master's  construction  is  to 
read  out  of  The  decree  the  word  "ALL"  and  substitute  for  it  the 
word  "direct  :"'  and  then  to  give  to  that  substituted  word  a  narrow 
meaning  not  justified    by  the  facts   and    circumstances   of  the   enso. 
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Summary. 

The  Master  has  allowed  under  this  paragraph  of  the  decree  as 
proper  charges  against  West  Virginia,  items:  amounting 
to    $2,811,559.98 

To  this  we  are  convinced  that  there  should,  beyond 
peradventnrc,  be  added,  for  expenditures  made  by 
Virginia  in  bridges,  improvement  of  rivers,  turnpikes 
and  roads,  through  the  agency  of  joint  stock  companies 
organized  by  Virginia  for  that  purpose,  the  items  men- 
tioned in  the  tabulated  statement  on  pages  28  and  29 
of  this  Note  of  Argument,  aggregating 1,104,400.85 


Giving  a  total  of  State  expenditures  in  West  Vir- 
ginia— the  aggregate  amount  chargeable  against  West 
Virginia  under  Paragraph  III  of  the  Decree $3,915,960. S3 

See  Master's  Report,  pp.  47  and  83;  E.  399,  401,  433,  459,  L78, 
488  and  512. 

The  findings  of  the  Master  as  to  the  other  items  passed  upon 
by  him  in  response  to  the  third  paragraph  of  the  decree,  and  not 
here  specifically  objected  to  by  coimsel  for  the  complainant,  are, 
we  think,  in  the  main  shown  to  be  correct  upon  the  face  of  his  re- 
port, and  by  the  evidence  in  the  cause,  and  are  accepted  on  behalf 
of  the  complainant. 
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IV. 

The  fourth  paragraph  of  the  decree  directs  the  ascertainment 
of— 

"4.  Such  proportion  of  the  ordinary  expenses  of  the  gov- 
ernment of  Virginia  since  any  of  said  debt  was  contracted,  as 
was  properly  assignable  to  the  counties  which  were  created 
into  the  State  of  West  Virginia  on  the  basis  of  the  average 
total  population  of  Virginia,  with  and  without  slaves,  as 
shown  by  the  census  of  the   United  States." 

The  differences  in  the  computation  of  the  total  ordinary  ex- 
penses of  the  State  government  between  March  19,  1823,  and  Janu- 
ary 1,  1861,  as  stated  by  the  Master,  and  as  claimed  by  the  defen- 
dant, arise  entirely  from  the  difference  in  the  classification  of  the 
several   items   of   State   expenditures   during   the    prescribed   period. 

The  defendant  has  so  classified  the  greater  part  of  these  ex- 
penditures as  to  exclude  them  from  this  account.  The  Master 
has  treated  most  of  the  State  expenditures  during  that  period  as 
being  ordinary,  and  has  included  them. 

This  inquiry  is  manifestly  predicated  upon  the  language  of 
the  Wheeling  Ordinance,  which  provides  that  the  new  State  shall 
be  charged  with  "a  just  proportion  of  the  ordinary  expense  of  the 
State  government  since  any  part  of  said  debt  was  contracted." — 
E.  6. 

The  decision  of  the  issue  thus  presented  turns  upon  the  mean- 
ing which  those  words  carry  in  that  connection;  and  their  cor- 
rect interpretation  is  necessary  to  enable  us  to  determine  the  items 
of  expenditure  which  go  into  tbis  account. 

The  defendant  has  construed  that  language  most  narrowly. 
and  >c  as  to  exclude  many  items,  not  only  of  usual  and  ordinary 
public  expenditures,  but  also  many  that  are  appropriate  and  nec- 
essary for  meeting  important  and  usual,  if  not  essential,  wants 
of  the  people  of  the  State  under  the  conditions  of  civilization  ob- 
taining in  this  country  for  more  than  a  centruv. 
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Nor  arc  the  ordinary  expenses  of  a  State  government  merely 
those  which  are  necessary  and  regular  in  their  occurrence,  but 
quite  as  largely  such  as  are  usual,  though  not  periodical,  and  such 
as  are  appropriate,  though  not  essential,  to  the  needs  and  aspira- 
tions of  an  enlightened   and  progressive  people,  and  as  are  lawful. 

In  the  constrained  and  narrow  meaning  ascribed  to  those 
words,  and  the  consequent  classification  of  State  expenditures,  made 
by  the  defendant,  the  contrast  has  been  between  some  selected  usual 
regularly  recurring  expenditures  of  what  are  claimed  to  be  of  a 
purely  governmental  character  on  the  one  hand,  and  all  other  ex- 
penditures of  the  State  government,  however  proper,  lawful,  ap- 
propriate, regular,  or  indeed  necessary  in  a  free  American  State, 
on  the  other  hand. 

Now  we  respectfully  submit  that  the  contrast  implied  here  is 
not  between  the  word  "ordinary"  on  the  one  hand,  and  the  word 
"regular/'  or  even  the  word  "'annual."  or  any  combination  of  those 
words,  on  the  other  hand. 

The  contrast  is,  and  was  manifestly  intended  to  be,  between 
"ordinary"  and  "'extraordinary/' — all  ordinary  expenses  of  the 
State  government  not  already  embraced  in  the  account  being  in- 
tended to  be  included,  and  all  extraordinary  expenses  to  be  ex- 
cluded from  the  computation  of  the  expenses,  a  just  proportion 
of  which  should  be  charged  against  the  new  State. 

Nor  is  the  inquiry  limited  by  its  terms  to  such  expenses  as  may 
he  argued  to  be  purely  governmental, — as,  for  instance,  the  "civil 
list,"  and  such  as  are  usually  incurred  by  a  government  acting  in 
its  political  capacity.  There  is  no  such  limitation  expressed  or 
suggested  by  the  language  of  the  decree  or  of  the  Ordinance. 

The  account  is  required  to  embrace  "the  ordinary  expenses/' 
and  therefore  all  of  the  ordinary  expenses  of  the  State  govern- 
ment, during  the  prescribed  period,  not  embraced  in  the  pre- 
ceding account,  of  whatever  character,  must  be  included  in  it,  so 
that  it  is  not  necessary  for  us  to  enter  upon  the  field  of  conjecture 
and  speculation,  which  opposing  counsel  would  have  us  traverse, 
in  order  to  determine  what  expenses  were,  and  what  expenses  were 
riot,  distinctly  governmental. 
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The  fact  is  that  under  the  uniform  practice  of  enlightened 
States  and  communities  such  expenses  as  are  usual,  though  not 
regularly  periodical,  and  as  are  necessary,  or  appropriate,  and  are 
lawful — that  is,  within  the  legitimate  powers  of  the  State  govern- 
ment— are  ordinary  expenses,  and  such  as  are  unnecessary,  or  ab- 
normal are  to  be  considered  as  extraordinary  expenses  of  a  State 
government. 

In  a  modern  State,  and  particularly  in  a  State  of  the  Ameri- 
can Union,  caring  for,  conserving  and  promoting  the  economic  and 
material,  as  well  as  the  social,  sanitary,  physical,  intellectual  and 
moral  welfare  of  its  people,  many  expenditures  which  may  not 
be  regarded  as  strictly  governmental,  and  some  which  may  not  be 
absolutly  necessary,  are  proper,  lawful,  usual  and  ordinary. 

It  will  be  found  that  the  terms  "ordinary  expenses  of  govern- 
ment" have  been  carefully  considered  by  learned,  trained,  and  able 
experts  upon  the  subject  of  State  revenues,  expenditures,  and  finance, 
by  experienced  statisticians  and  accountants,  and  by  courts  of  high 
standing,  and  that  these  authorities  sanction  the  reasonable  and 
natural  construction  and  application  of  those  term  which  we 
claim  to  be  their  true  meaning  and  intendment. 

The  following  are  some  of  the  precedents  and  authorities 
bearing  directly  upon  this  subject,  to  which  we  have  had  access. 
They  will  be  found  to  clearly  and  absolutely  confirm  the  views 
above  expressed. 

We  -give,  first,  the  classification  as  adopted  by  the  United 
States  government. 

The  ordinary  expenditures  of  that  government  are  classified 
and  stated  as  given  below. 

For  this  we  take  as  an  example  the  statements  for  the  fiscal 
year  ending  June  30,  1874,  from  the  Eeport  of  the  Secretary  of 
the  Treasury  of  the  United  States,  as  follows : 

"For  Civil  Expenses   $  17,627,115.09 

For  Foreign  Intercourse  1,508,064.27 

For  Indians 6,692,462.09 

For  Pensions 29,038.414.66 
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For  Military  Establishment,  including  Forti- 
fications, River  and  Harbor  Improvements 
and    Arsenals    42,313,927.22 

For  Naval  Establisment,  Including  Vessels  and 
Machinery,  and  Improvements  at  Navy 
Yards   30,932,587.42 

For  .Miscellaneous  Civil,  hiciuil'mg  Public 
Buildings,  Light  Houses,  and  Collecting 
Revenue    50,506,414.25 

For  Interest  on  the  Public  Debt 107,119,815.21 

Total  Net  Ordinary  Expenditures,  Exclusive 
of  the  Public  Debt  (that  is  payments  on  the 
Public  Debt)    $285,738,800.21" 

Report  of  the   Secretary  of  the  Treasury  of  date  December  7, 

1874,  page  iv. 

At  page  a'  of  the  same  report.  Hon.  B.  H.  Bristow,  the  then 
Secretary  of  the  Treasury,  gives  a  similar  itemized  summary  and 
classification  of  the  ordinary  expenditures  of  the  National  gov- 
ernment  for  the   first   quarter   of   the   fiscal  year  ending  June   30, 

1875.  And  on  page  vii  of  the  same  report  he  gives  an  estimate  of  the 
ordinary  expenditures  of  the  government  for  the  fiscal  year  end- 
ing June  30.  1876,  amounting  to  $272,778,000.00,  made  up  of  the 
items  as  stated  and  classified  in  the  statements  of  actual  expendi- 
tures for  the  two  preceding  years. 

In  this  statement  there  is  estimated  for, 

Interest  on  the  public  debt $98,000,000.00 

On  the  Pacific  Railway  bonds   3,878,000.00 

as  part  of  the  ordinary  expenses  of  the  government. 

The  report  of  the  Secretary  of  the  Treasury  for  1904  (House 
Documents,  58th  Congress,  Vol.  31,  p.  5)  gives  the  total  ordinary 
expenditures,  exclusive  of  Postal  Service : 
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For  1903  For   1904     . 

at  $506,099,007.04         at  $582,402,321.31 
including  in  these  ag- 
gregates the   follow- 
ing: 
For  Indian  Service .  .        $12,935,668.08  $10,438,350.09 

For  Pensions    138,425,646.0?  142,559,266.36 

For   interest    on    Pub- 
lic Debt 28,556,348.82  24,646,489.81 

The  attention  of  the  court  is  called  to  the  items  which  make 
up  the  above  aggregate  of  expenses  for  those  years  which  are  given 
on  pp.  3,  4  and  5  of  that  report,  which  will  be  found  to  be  very 
interesting  as  showing  what  expenditures  of  the  government  were 
classified  as  "ordinary." 

The  annual  report  of  the  Secretary  of  the  Treasury  for  year 
ending  June  30,  1908,  gives  the  following  statement  of  the  ordi- 
nary expenses  of  the  United  States  government : 

"Disbursements : 

Civil  Establishments $175,420,408.5; 

Military    175,840,452.99 

Naval    118,037,097.15 

Indian  Service 14,579, 755.  <  5 

Pensions    153,892,467.01 

Interest  on  Public  Debt   21,426,138.21 

$659,196,319.68 
Postal  Service  191,478,663.41 


Total  ordinary    disbursements,    including    Pos- 
tal     $850. 6:4,98:;. 09 

See  also  the  classification  of  ordinary  expenses  of  the  National 
government  tabulated  for  the  ten  years  ending  June  30,  1890,  in 
the  Eleventh  Census.  House  Miscellaneous  Documents,  1st  Sess. 
52d    Cong..   1891-92,  Vol.  50,  Part  IT.,  "Wealth.  Debt,  and    Taxa- 
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tion,"  pp.  lis,  ir.i.  Tin'  more  carefully  these  tables  arc  examined 
the  more  confirmatory  they  will  be  found  of  the  natural  and  reason- 
able construction  of  the  words  "ordinary  expenses  of  the  govern- 
ment of  Virginia/'  adopted  by  the  accountants  for  Virginia. 

Examples  to  the  same  effect,  as  to  the  practice  of  the  United 
States  government  in  the  classification  of  the  expenditures  which  are 
ordinary  expenses  of  governmenl  might  be  multiplied,  but  the  above 
will  suffice. 

As  to  the  expenses  of  State  governments  which  are  regarded  and 
treated  as  "ordinary,"  we  beg  leave  to  refer  to  the  volume  of  the  llth 
Census  of  the  United  States,  just  eited.  where  at  page  -KM  to  fc7?  the 
annual  and  aggregate  ordinary  and  other  expenditures  of  cadi  of  the 
States  of  the  American  Union  arc  stated  for  each  year  and  fur  the 
•  lecade  ending  with  the  fiscal  year  1890. 

It  will  be  seen  that  in  each  instance  the  great  mass  of  the  expendi- 
tures of  the  State  governments  of  a  public  character,  including  "chari- 
ties and  gratuities"  ( such  as  the  maintenance  of  eleemosynary  institut- 
ions and  pensions),  and.  including  in  every  case  ••interest  on  State 
debt/'  are  counted  as  ordinary  expenditures  of  the  State  governments. 

At  pages  516  to  533  of  the  volume  of  the  llth  Census  just  cited 
will  be  Pound  a  tabulated  statement  of  the  expenditures  of  1,319  coun- 
ties of  the  different  States  reporting  in  1890,  in  which  there  is  a  com- 
pilation of  such  county  expenses  as  arc  to  be  considered  as  "ordinary." 
which  gives  data  very  interesting  and  pertinent  to  our  present  inquiry. 
In  every  instance  the  "'interest  on  county  debt,"  as  well  as  a  number  of 
other  items  of  public  expenditure  of  a  more  or  less  irregular  occurance, 
and  not  at  all  always  politico-governmental  in  their  character,  such 
as  expenditures  coming  under  the  heads  of  "Buildings,  grounds,  and 
improvements,"  "Koads,  ditches,  and  bridges,  charities  and  gratuities." 
and  "Miscellaneous"  are  put  inthe  category  of  ordinary  expenses  of  gov- 
ernment. 

The  same  comments  will  be  found  to  apply  with  emphasis  to  the 
returns  and  classification  of  the  expenditures  of  cities  having  50,000 
or  more  inhabitants  given  at  pages  556-557  ;  and  to  the  tables  giving 
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the  same  statistics  as  to  municipalities  having  4,000  or  more,  but 
less  than  50,000  inhabitants,,  at  pages  580-590  of  the  same  volume  of 
the  11th  Census. 

Strongly  confirming  the  reasonable  classification  for  which 
we  contend  will  be  also  found  the  practice  of  both  the  States  and 
cities  of  our  country  on  this  subject. 

In  this  connection  we  would  call  attention  to  the  Eeport  of  the 
"Bureau  of  Inspection  and  Supervision  of  Public  Offices*'  of  the 
State  of  Ohio  for  1906,  which  gives  conparative  statistics  of  cities 
of  Ohio.  This  report  gives  us  a  scientific  and  accurate  classification 
of  all  public  expenditures. 

At  pages  72-89  is  printed  a  detailed  schedule  of  ordinary  ex- 
penditures of  the  cities  of  that  State,  each  of  which  embraces  the 
great  mass  of  the  expenditures  of  those  cities  for  any  public  pur- 
pose, and  in  every  instance  counts  interest  upon  the  public  debt  as 
an  "ordinary"  expense. 

A  very  valuable  contribution  to  the  law  and  literature  upon 
this  subject  is  the  46th  Annual  Eeport  of  the  Comptroller  of  the 
City  of  Chicago,  1902.  This  particular  report  is  of  all  the  more 
significance  because  it  is  approved  by  Messrs.  Haskins  &  Sells, 
Certified  Public  Accountants,  of  30  Broad  Street.  Xew  York,  who 
were  employed  by  the  City  of  Chicago  to  supervise  the  preparation 
of  all  portions  of  the  Comptroller's  Annual  Eeport  relating  to  the 
receipt,  accounting  for,  and  disbursement  of  moneys  for  the  year 
1902.  (See  their  certificate  at  page  43.)  This  is  all  the  more 
interesting  because  Mr.  Thomas  Bird  Dixcy,  the  accomplished 
chief  accountant  for  West  Virginia,  testified  that  he  was  at  one 
time  the  manager  of  Messrs.  Haskins  &  Sells.  At  pages  90  to  97  of 
this  report  will  be  found  tabulated  statements  giving  in  consider- 
able detail  the  items  of  the  ordinary  expenses  of  the  City  of  Chi- 
cago for  the  year  1902,  and  the  extraordinary  expenses  of  that 
city  for  the  year  1902,  at  page  98. 

It  will  be  seen  that  all  interest  paid,  whether  on  bonded  debt 
in'  upon  miscellaneous  accounts,  and  all  cost  of  exchanges  is  charged 
as  an  ordinary  expense  of  the  city,  and  so  also  a  vast  number  of 
items  for  salaries,  maintenance  of  charitable  and  other  institutions, 
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maintenance,  repair,  and  renewal  of  buildings,  etc.,  are  treated  as 
ordinary  expenses. 

Some  items,  are  by  these  skilful  accountants  for  Chicago  rather 
arbitrarily  classified  as  "extraordinary,"  which  are  among  the  usual, 
appropriate  and  necessary  expenditures  of  city  governments,  such 
as  the  purchase  of  new  boilers  for  fire  boat,  the  extension  or  the 
erection  of  new  bridges,  and  the  enlargement  of  various  public 
works,  expenditures  which,  however  expert  accounts  may  regard 
them,  are,  according  to  judicial  interpretation,  as  well  as  according 
to  the  uniform  practice  of  the  Federal,  State,  municipal  and  county 
governments,  properly  to  be  classed  as  ordinary  expenses  of  a 
municipality  or  other  local  government. 

Still  the  classification  and  system  of  accounting  sanctioned  by 
the  City  of  Chicago  supports  the  correctness  of  more  than  95  per 
cent,  in  amount  of  the  items  which  have  been  embraced  by  Vir- 
ginia in  the  account  of  ordinary  expenses  of  the  State  government. 

Very  many  more  examples  and  precedents  from  the  well-con- 
sidered and  enlightened  experience  and  practice  of  the  National, 
State,  county  and  municipal  governments,  in  America,  can  doubt- 
less be  cited,  but  it  would  be  merely  cumulative  authority  for  propo- 
rtions which  are  almost  axiomatic,  and  the  precedents  and  authori- 
ties in  the  support  of  which  are  as  to  all  the  items  claimed  by 
Virginia  overwhelmingly  preponderating,  and  as  to  more  than  nine- 
teen twentieths  in  amount  of  those  items  practically  unanimous. 

We  desire  now  to  invite  attention  to  the  views  of  Doctor  Bas- 
table.  a  writer  of  recognized  ability  and  authority  upon  any  such 
question. 

In  his  work  on  "Public  Finance,"  in  discussing  the  subject  of 
'"Public  Expenditures,"  that  eminent  political  economist  says: 

Sec.  1.  "State  outlay  like  that  of  an  individual  may  be 
distinguished  into  normal  or  'ordinary,'  and  abnormal,  or  'ex- 
traordinary.' These  terms  almost  explain  themselves,  but  may 
be  thus  contrasted  :  Xormal  expenditure  is  that  which  recurs  at 
stated  periods  and  in  regular  manner:  it  is  accordingly  capa- 
ble of  being  regularly  estimated,  and  provided  for.  Extra- 
ordinary expenditure  has   to   be   made   at  indefinite   times   and 
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for  uncertain  amounts,  and  it  cannot  be  reckoned  for  with  any 
approach  to  accuracy."' 


But  he  adds : 

i 

"The  distinction  is  not  always  applied  in  the  same  way, 
and  indeed  the  boundary  line  is  not  sharply  drawn.**    P.   130. 

And  again  on  page  132  : 

"There  is  also  in  modern  States  a  greater  facility  for  fore- 
seeing, and  so  to  say  discounting  the  future.  The  refined  finan- 
cial mechanism  by  which  public  borrowing  is  carried  out  en- 
ables 'extraordinary'  expenditure  for  a  short  period  to  be 
transformed  into  'ordinary'  expenditure  for  a  long  one."' 

And  again  at  page  133: 

"Abnormal  expenditure  also  frequently  occurs  in  a  some- 
what different  way,  as  in  the  case  of  durable  public  works  or 
other  improvements.  *  *  *  Outlay  of  this  kind  is,  in  mer- 
cantile phraseology,  'chargeable  to  capital,  not  to  revenue,'  and 
is  clearly  abnormal.  The  method  almost  invariably  adopted  is 
to  meet  the  abnormal  outlay  by  an  abnormal  receipt,  viz..  bor- 
rowing, or  to  put  it  in  another  way.  to  turn  the  extraordinary 
expense  of  a  given  year  into  the  ordinary  one  of  interest  on 
debt." 

This  distinguished  author  wrote  with  reference  to  British  pre- 
cedents.  In  the  States  of  the  American  Union  there  are  many  sub- 
jects of  public  expenditure  which  are  usual,  appropriate,  and  often 
necessary,  though  not  regularly  recurring,  which  are  doubtless  un- 
known to  Great  Britain,  but  which  are  none  the  less  ordinary. 

The  tendency  of  expert  accountants  seems  recently  to  be  to 
assimilate  the  accounts  of  expenditures  of  governments  to  those 
of  public  service  and  other  like  corporations;  that  is.  to  treat  those 
which  are  "chargeable  to  capital"  as  "extraordinary."  and  those 
"chargeable  to  revenue"  as  "ordinary." 

A  little  reflection  will  show  that  there  are  many  expenditures 
of  a  State  which  are  necessary,  proper,  and  usual  under  the  condi- 
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lions  of  modern  civilization,  and  which  therefore  are  '"ordinary," 
but  which  adds  to  the  public,  though  not  always  to  the  fiscal,  assets 
of  the  State. 

As  will  be  seen,  the  rule  as  sanctioned  by  judicial  decision,  and 
by  the  .threat  majority  of  precedents,  while  affirming  the  main  doc- 
trine as  laid  down  by  Doctor  Bastable,  is  in  this  particular  some- 
what dilTerenl  from  that  slated  by  him,  and  is  in  accordance  with 
the  reasonable  and  just  contention  of  the  plaintiff. 

See  also  paper  prepared  by  Professor  T.  S.  Adams,  of  the 
Department  of  Economics  in  the  University  of  Wisconsin,  which 
contains  an  able,  learned  and  non-partizan  discussion  of  this  sub- 
ject, printed  as  Appendix  IV  of  this  Note  or  Argument.* 

These  conclusions  are  also  supported  by  the  decision  of  the 
Supreme  Court  of  Alabama  in  the  case  of  the  Intendant  and  Coun- 
cil of  Livingston  v.  Pippin.  31  Ala.  542,  and  by  the  decision  in  the 
case  of  State  ex.  rel.  Branch  v.  Leapheart,  State  Treasurer,  11 
South  Carolina  458,  and  by  a  number  of  other  authorities,  which 
have  been  ably  reviewed  by  the  Master. — See  Master's  Report,  pp. 
87  to  113. 

There  were  some  items  of  expenditure  which  the  Master  has 
deemed  it  proper  to  reject  on  the  ground  that  they  were  not  ordi- 
nary expenses  of  the  State  government,  which  we  think  can  and 
should  be  classified  as  ordinary  expenses.  Such  is  the  item  of 
$258,906.28,  on  account  of  constitutional  conventions,  a  usual,  regu- 
lar and  ordinary  expenditure,  though  not  one  of  periodical  occur- 
rence, in  Virginia  and  other   States  of  the  American  Union ;   also 


*Note. — This  very  instructive  paper  was  obtained  under  the  following 
circumstances: 

Mr.  Anderson,  then  Attorney  General  of  Virginia,  in  1909,  wrote  to 
Doctor  Richard  T.  Ely,  of  the  University  of  Wisconsin,  (than  whom  there 
is  no  more  learned  and  eminent  master  of  the  science  of  Economics  in 
this  country),  for  information  as  to  the  most  trustworthy  authorities 
upon  the  subject  of  public  finance,  particularly  in  reference  to  the  proper 
definition  and  classification  of  such  expenditures  as  are  "the  ordinary 
expenses  of  a  State." 

Doctor  Ely  referred  Mr.  Anderson's  letter  to  Professor  Adams,  for 
whom  he  vouched,  as  being  better  situated  to  give  the  desired  in- 
formation. 

Professor  Adams,  thereupon,  prepaid  the  able  and  elaborate  paper 
which  is  printed  as  Appendix  IV  hereunto,  a  service  which  was  gen- 
erously rendered  by  him  as  a  free  contribution  to  the  literature  of  this 
case. 
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expenditures  for  establishing  boundary  lines  of  the  State,  for  mak- 
ing maps  of  its  territory,  and  expenditures  for  the  enlargement  and 
improvement  of  the  buildings  and  grounds  of  the  deaf,  dumb  and 
blind  institutions,  and  other  charitable  and  educational  insti- 
tions  of  the  State,  which  we  think  the  Master  should  have  allowed 
as  items  of  ordinary  governmental  expenditures,  under  the  prece- 
dents and  under  the  conditions  of  life  prevailing  in  Virginia  and'the 
other  States  of  the  American  Union,  and  in  all  other  enlightened 
and  civilized  countries.  If,  as  we  are  confident  is  true,  the  pro- 
visions of  the  Wheeling  Ordinance  should,  under  the  circumstances 
under  which  it  was  enacted,  be  construed  more  strongly  against 
West  Virginia,  whose  citizens  and  representatives  were  its  actual 
framers  and  enactors,  then  there  can  be  no  question  but  that  all  of 
these  items  of  charge  against  her,  rejected  by  the  Master,  should 
be  allowed.  We  are  content,  however,  to  submit  to  the  court  the 
propriety  of  the  Master's  action  in  disallowing  these  several  items, 
without  further  prolonging  the  discussion. 

We  are  convinced  that  the  conclusions  reached  by  the  Master 
under  this  paragraph  of  the  decree,  except  as  to  the  cost  of  con- 
stitutional conventions  and  the  expenditures  upon  the  instrumen- 
talities and  institutions  of  the  State  government  rejected  by  him, 
are  in  general  and  in  almost  every  particular,  in  substantial  ac- 
cordance with  the  legal  and  equitable  rights  of  the  parties  and 
with  the  foregoing  principles,  and  we  therefore  make  no  other  ex- 
ception to  his  finding  under  this  head. 

The  reasoning  of  the  Master  and  the  authorities  cited  by  him 
in  support  of  his  conclusions  leave  little,  if  anything,  to  be  said  in 
support  of  their  correctness. 

1.    As  to  the  Ordinary  Expenses  of  the  State  Government. 

The  Master  finds  the  total  aggregate  ordinary  expenditures  of 
the  Commonwealth  during  the  agreed  period,  from  March  19,  1823, 
to  December  31,  1860,  to  have  been $40,274,896.70 

Of  this  sum  the  defendant  concedes  the  correct- 
ness of  items  aggregating 18,207,784.29 


The  defendant  contests  items  aggregating $22,067,212.41 
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The  most  important  of  these  items  of  expenditure  objected  to 
l>\    the   defendant    are   the    payments    regularly    made    by   the   Com 
monwealth  during  all  of  that  period  on  account  of  interest  on  tin- 
public  debt,  aggregating  $18,574,747.84. — See  Master's  Report,   pp. 
87,  139. 

The  Master's  findings  on  these  different  controverted  items,  and 
the  reasons  given  by  him  in  support  thereof,  are  so  clearly  and 
fully  stated  by  him,  and  so  entirely  supported  by  the  record,  and 
by  reason  and  authority,  that  we  are  saved  the  necessity  of  any 
very  elaborate  argument  in  support  of  the  correctness  of  those  find- 
ings. 

We  will  notice  only  two  of  the  controverted  items,  the  allow- 
ance of  which  by  the  Master,  is  objected  to  by  the  defendant. 

(a) 

The  Master  has  allowed,  as  a  proper  item  of  ordinary  ex- 
penditure of  the  State,  the  sum  of  $3,056,239.64  expended  out  of 
the  State  treasury,  during  that  period,  upon  schools. — Master's  Re- 
port, 132. 

West  Virginia  certainly  cannot  justly  object  to  this  charge. 
There  cannot  be  a  shadow  of  a  doubt  that  this  sum  was  expended 
in  the  several  counties  of  the  Commonwealth  during  that  period, 
and  that  they  were  annual  ordinary  expenses  of  the  State  govern- 
ment for  the  purpose  stated — the  most  regular  and  the  most  or- 
dinary of  all  the  expenditures  of  the  Commonwealth  during  that 
period,  except  the  annual  disbursements  on  account  of  interest. 

The  complainant  had  urged  before  the  Master  that  so  much 
of  the  expenditures  made  by  the  State  on  account  of  schools  as 
were  actually  paid  out  in  West  Virginia  counties,  being  distinctly 
allocated  to  those  counties,  should  be  charged  against  West  Vir- 
ginia under  Paragraph  III  of  the  decree,  as  being  "expenditures 
made  by  the  commonwealth  of  Virginia  within  the  territory  now- 
constituting  the  State  of  West  Virginia  since  any  part  of  the  debt 
was  contracted,"  "all"  of  which  expenditures  were  required  by  the 
decree  and  by  the  Wheeling  Ordinance  to  be  charged  against  West 
Virginia.— See  Exhibit  C-l.  p.3,  E.  374. 
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There  was  do  question  but  that  expenditures,  amounting  to  the 
identical  sum  of  $830,865.37  as  shown  by  that  exhibit,  had  been 
made  out  of  the  State  treasury  distinctly  in  West  Virginia  counties 
on  account  of  schools  between  March  19,  1823,  and  January  1,  1861. 

The  Master  took  a  different  view,  his  conclusion  being  that 
the  expenditures  made  on  account  of  schools  should  not  be  treated 
as  distinctly  expenditures  made  in  West  Virginia  territory  under 
Paragraph  III  of  the  decree,  but  as  a  part  of  the  general,  ordinary 
expense  of  the  State  government ;  and  that,  instead  of  charging 
West  Virginia  with  the  sum  of  $830,865.37,  shown  by  the  record  to 
bave  been  actually  spent  in  the  counties  of  that  State  out  of  the 
treasury  of  Virginia  on  account  of  schools,  he  would  ascertain  the 
total  amount  expended  in  the  State  for  schools  as  a  part  of  the  or- 
dinary expenses  of  the  State  government,  and  assign  to  West  Vir- 
ginia her  proportion  of  those  aggregate  ordinary  expenses. 

While  we  think  the  actual  expenditures  should  have  been 
charged  against  West  Virginia,  and  not  the  computed  expenditures, 
we  are  disposed  to  waive  that  point;  particularly  if  the  apportion- 
ment  is  made  on  the  basis  of  the  average  population  without  shirrs. 
which  certainly  ought  to  be  the  basis  adopted,  inasmuch  as  the 
slaves  received  no  portion  of  that,  or  of  any  other  items  of  the 
ordinary  expenditures  of  the  State  government,  but  as  a  rule  all 
of  said  expenditures  were  made  on  account  of  the  white  popula- 
tion; and.  so  far  as  expenditures  on  account  of  schools  were  con- 
cerned, they  were  absolutely  confined  to  white  schools  and  to  the 
white  population,  and  were  under  the  law  always  actually  ap- 
portioned upon  the  basis  of  free  white  population. — Appendix  to 
Record,  pp.  116  and  147. 

Apportioning  the  total  school  expenditures  on  the  basis  of 
average  white  population,  as  the  same  is  ascertained  by  the  Master 
(Master's  Rep.,  Ml  ).  we  have  26.6631  per  cent,  of  $3,056,239.84,  or 
$814,793.53,  as  the  amount  assignable  to  West  Virginia;  or  only 
$16,071.8!  -say.  2  per  cent.— less  than  $830,865.37,  the  agreed 
proved  amount  which  was  actually  expended  by  Airginla  in  West 
Virginia  counties,  on  that  account,  between  1823  and  1861. — See 
Exhibit  C-l,  p.  3;R.  p.  374. 
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'This  resuli  is  signincanl  in  two  particulars  of  great  interest  in 
connection  with  the  question  of  the-  rule  by  which  ordinary  ex- 
penses should  be  apportioned,  which  will  be  considered  later  on 
under  this  paragraph  of  the  decree: 

First,  in  strongly  supporting  the  justice  of  our  contention 
that  the  true  basis  for  the  apportionment  of  ordinary  expenses  is 
the  average  white  population;  and 

Second,  in  showing  that  that  average  should  be  ascertained  by 
decades  in  the  manner  approved  by  the  Master. 

Stronger  confirmation  of  these  two  contentions  could  not  be 
well  given  than  this  concrete  illustration  where  the  aggregate  of 
proved  actual  expenditures  in  West  Virginia  counties  is  so  nearly 
the  same  as  the  same  expenditures  in  those  counties  ascertained 
by  estimating  them  on  the  basis  of  total  average  white  population 
computed  by  the  method  adopted  by  the  Master. — Master's  Rep., 
L39,  140  and  141. 

We  are  now  come  to  consider  the  largest  item  of  this  account, 
involving  a  question  which,  because  of  the  amount  which  it  in- 
volves, is  one  of  the  most  important  which  has  arisen  in  the  case, 
and  that  is — 

(b) 

The  interest  paid  by  the  Commonwealth  upon  the  'public 
debt  between  March  19,  1823,  and  December  31,  1860.  amount- 
ing to  $18,574,747.84. 

There  were  no  expenditures  of  the  State  government  from 
L823  to  1861,  which  were  more  regular,  certain  and  ordinary  than 
the  annual  interest  on  the  public  debt  of  the  State. 

If  this  was  not  an  ordinary  expense  of  that  government,  then 
there  was  no  such  expense. 

As  has  been  already  shown  all  governments  and  all  authorities, 
and  all  expert  accountants  and  statisticians  so  far  as  we  have  been 
able  to  ascertain,  agree  in  classifying  the  interest  on  a  public  debt 
as  among  the  ordinary  expenses  of  government. 

Tt   is  to   be   assumed  that  the  framers   of  the   Wheeling  Ordi- 
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ance  intended  to  do  equity.  At  all  events,  a  court  of  conscience 
will  not  put  an  unconscionable. construction  upon  that  enactment, 
particularly  where  a  natural  and  reasonable  construction  can  be 
given  to  it,  and  one  which  will  tend  to  an  equitable  result. 

Xow,  if  the  language  of  Paragraph  IV  of  the  decree,  and  the 
language  of  the  Ordinance  upon  which  that  paragraph  is  predicated 
be  so  construed  as  not  to  require  the  new  State  to  be  charged  with 
its  just  proportion  of  the  regular  and  ordinary  expenses  of  the 
State  in  the  matter  of  the  payment  of  interest  on  the  common 
public  debt,  then  West  Virginia  would  be  given  credit  in  the  ac- 
count for  all  her  contributions  to  the  treasury  of  the  Common- 
wealth on  account  of  said  interest  charges  from  1823  to  1861,  and 
yet  she  would  not  be  charged  with  her  aliquot  just  proportion  of 
those  same  expenditures. 

It  is  not  to  be  presumed  that  such  an  unjust  provision  was  in- 
tended to  be  made  by  the  framers  of  the  Wheeling  Ordinance :  nor 
will  a  court  of  equity  give  such  a  strained,  unreasonable  and  un- 
warranted construction  to  the  language  used  in  that  Ordinance, 
and  used  also  in  the  decree  of  reference  as  would  lead  to  such  in- 
equitable and  unconscionable  results. 

The  decree,  following  the  Wheeling  Ordinance,  requires  West 
Virginia  to  be  charged  with  a  just  proportion  of  the  ordinary  ex- 
penses of  the  government,  and  this  requirement  will  not  be  satisfied, 
if  the  largest,  the  most  important,  and  among  the  most  regular, 
necessary  and  ordinary  of  those  items  of  expenditure  are  omitted 
from  those  accounts. 

2.  As  to  the  Basis  of  Apportionment  of  the  Ordinary  Expenses 
of  the  State  Government: 

The  decree  directs  that  this  shall  be  made  on  the  average  total 
population  of  Virginia,  with  and  without  slaves,  as  shown  by  the 
census  of  the  United  States. 

In  ascertaining  the  average  population  of  Virginia  during  the 
period,  the  defendant  argues  that  the  average  for  the  whole  period 
should  be  ascertained,  and  the  apportionment  made  accordingly. 
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The  plaintiff  has  ascertained  that  average  by  decades. —  (See 
Exhibit  D-l,  p.  2,  E.  516). 

The  master  lias  adopted  the  method  approved  by  the  plaintiff's 
accountants. 

The  purpose  of  the  couri    in    requiring  the   average   population 

to  be  struck  was  doubtless  to  get  as  nearly  to  the  true  population 
year  by  year,  and  for  the  very  year  in  which  the  expenditures  were 
made,  as  was  possible. 

Tt  is  manifest  that  this  can  be  more  nearly  attained  by  taking 
the  average  for  each  decide,  than  by  taking  the  average  for  the 
entire   forty  years   in   lump. 

For  instance,  the  average  population  for  the  decade  from  L830 
in  1840  could  be  fairly  ascertained  by  taking  the  population  as  de- 
termined by  the  census  year  1830  and  in  the  census  year  1840,  and 
dividing  the  sum  by  two,  so  as  to  give  approximately  the  average 
for  each  year  from  1830  to  1840;  and  so  as  to  eacli  of  the  other  de- 
cades. And  this  has  been  done  accordingly  in  the  account  as  stated 
and  adopted  by  the  Master. 

In  no  other  way  can  an  approximation  to  the  truth  be  reached, 
and  it  is  the  truth  which  the  court,  and  which  Ave  all  wish  to  attain. 

Another  important  question  in  this  connection  is — ■ 

Whether  the  average  population  with  slaves,  or  the  average 
population  without  slaves,  should  be  taken  as  the  basis  upon  which 
to  apportion  the  ordinary  expenses  of  the  State  government  between 
Virginia  and  West  Virginia. 

This  is  a  question  which  was  left  open  by  the  court  in  its  de- 
cree of  reference,  which  accordingly  has  not  been  passed  on  by  the 
Master,  but  is  necessary  to  be  decided  by  the  court. 

We  respectfully  submit  that  the  white  population  of  the  Com- 
monwealth, and  particularly  of  West  Virginia,  constituted  the  best 
and  fairest  basis  for  this  apportionment.  That  is,  the  free  popu- 
lation— the  citizenship. — and  not  the  total  of  the  free  and  the  slave 
population. 
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The  care  and  policing  of  the  slaves  cost  the  State  little  or 
nothing.  Those  matters  were  regulated  by  the  masters  on  the  plan- 
tations. 

The  debt  was  contracted  solely  by  the  white  population  or 
their  white  representatives.  It  was  expended  by  them  or  under 
laws  of  their  enactment. 

The  taxes  were  levied  exclusively  upon  the  property  of  the  five 
population,  andthe  revenues  were  appropriated  and  expended  as 
they  directed. 

The  negroes  owed  no  part  of  the  debt,  did  not  constitute  a 
part  of  the  citizenship  of  the  State  during  any  part  of  the  period 
of  time  during  which  it  was  contracted,  or  the  money  realized  from 
it  was  expended;  nor  did  they  constitute  any  part  of  the  body 
politic 

As  lias  been  seen  a  large  part  of  the  ordinary  expenses  of  the 
government,  as  classified  by  the  Master,  consisted  of  school  ex- 
penditures, which  were  entirely  confined  to  the  white  children. 

Under  these  circuumstances  we  would  urge  as  a  just  criterion 
for  the  apportionment  of  the  ordinary  expenses  of  the  State  gov- 
ernment between  West  Virginia  and  Virginia,  the  white  population 
of  the  territory  embraced  in  West  Virginia,  and  of  the  territory  still 
remaining  to  and  constituting  the  present  Commonwealth  of  Vir- 
ginia at  the  period  when  the  expenditures  to  lie  apportioned  were 
made. 
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The  fifth  inquiry  directed  is,  that  the  special  Master  will  as- 
certain— 

"5.  Such  proportion  of  the  ordinary  expenses  of  the  gov- 
ernment of  Virginia  since  any  of  said  debt  was  contracted,  as 
was  properly  assignable  to  the  counties  which  were  created  into 
the  State  of  West  Virginia  on  the  basis  of  the  fair  estimated 
valuation  of  the  property,  real  and  personal,  by  counties,  of  the 
state  of  Virginia/5 

A-  stated  by  the  Master  "this  paragraph  is  clearly  in  the 
alternative  with  the  last  clause  of  Paragraph  IV." 

A  correct  response  to  this  inquiry  may  have  an  important  bear- 
ing upon  the  equities  of  the  case;  but  it  is  difficult  to  see  how  the 
valuation  of  property,  real  or  personal,  in  the  two  States  would 
furnish  any  just  criterion  for  the  apportionment  of  the  ordinary  ex- 
penses of  government. 

It  will  l>e  noted  that  this  paragraph  fixes  no  date  as  of  which 
the  fair  estimated  value  of  the  real  and  personal  property  in  the 
counties  constituting  what  is  now  Virginia  and  what -is  West  Vir- 
ginia shall  be  ascertained. 

The  second  paragraph  of  the  decree  fixed  the  20th  of  June, 
1863,  the  date  when  the  formation  of  the  new  State  was  consum- 
mated, as  the  date  for  ascertaining  the  assessed  valuation  of  the 
lands  embraced  in  the  two  States,  and  that  date  was  presumably 
the  one  contemplated  in  the  fifth  paragraph. 

It  will  be  recognized  as  true  that  the  accurate  ascertainment 
of  the  value  of  the  real  and  personal  property  in  a  State  is  an  ex- 
ceedingly difficult  problem,  at  any  time. 

Because  of  the  conditions  of  disaster,  confusion,  loss  and  de- 
struction of  values  occasioned  by  the  ravages  of  the  then  pending 
war.  the  difficulty  of  the  solution  of  this  problem  is  here  greatly 
enhanced.  And  yet  an  approximation  to  a  result  fair  and  just  un- 
der all  the  circumstances  can,  we  trust,  be  reached  as  nearlv    as    is 
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practicable,  by  proceeding  along  the  lines  of  investigation  and  tes- 
timony which  have  been  pursued  on  behalf  of  the  plaintiff,  and 
as  to  the  real  estate  by  the  Master  also.  The  only  difference  be- 
tween the  method  adopted  by  the  Master  in  this  regard,  and  that 
pursued  by  the  plaintiff  is  that  the  Master  has  applied  thai  just 
method  to  the  ascertainment  of  the  value  of  the  real  estate  in  the 
two  States,  while  the  plaintiff  has  applied  it  to  the  ascertainment 
of  the  values  of  both  personal  and  real  property. 

The  land  assessments  afforded,  if  not  a  fair  criterion,  the  only 
now  accessible  standard  of  value  of  the  lands  in  the  counties  of 
undivided  Virginia  in  1860. 

But  those  valuations  were  made  in  1856,  seven  years  before 
dune.  1863,  at  which  latter  date  at  least  four-fifths  of  the  present 
territory  of  Virginia  and  one-fifth  of  the  present  territory  of  West 
Virginia  had  been  ravaged  and  desolated  by  war,  so  that  that  valu- 
ation of  1856  afforded  no  just  measure  of  values  in  1863.  It  would 
suffice,  however,  to  furnish  a  basis  by  which  the  depreciation  oc- 
casioned by  the  war  could  be  approximately  determined. 

The  lands  were  assessed  as  of  their  cash  specie  value  in  1856. 

The  personal  property  in  Virginia  counties  was  assessed  an- 
nually, on  the  1st  of  February  of  each  year,  as  of  its  then  cash 
value,  in  the  currency  which  then  constituted  the  medium  of  ex- 
change and  the  standard  of  value. 

After  the  war  became  flagrant,  and  particularly  in  February, 
1863,  that  medium  of  exchange  and  standard  of  value,  which  was 
the  only  currency  of  the  people,  and  the  currency  with  reference  to 
which  as  a  standard  of  value  all  their  transactions  were  conducted, 
was  the  depreciated  currency  of  the  Confederate  States. 

This  was  uniformly  true  in  all  the  regions  dominated  In  the 
R  i ehmond  governments. 

There  can  be  no  question  that  the  market  values  of  all  personal 
property,    and    indeed   of   all    property,    real    and    personal,    in    Con- 
federate   Virginia    was,    throughout    1863,    fictitiously    enhanced    by 
reason  of  the  depreciation   of  the  currency  in  circulation   in   those 
■regions  in  which  currency  alone  those  values  were  measured. 
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This  was  true  also  as  to  West  Virginia  counties  within  the  Con- 
federate lines,  where  the  assessments  were  made  by  officials  under 
the  Richmond  government. 

The  persona]  property  in  West  Virginia  counties,  outside  the 
Confederate  lines,  where  assessments  were  made  by  officers  under 
the  Wheeling  government,  was  valued  with  reference  to  United 
States  treasury  notes  (green  backs)  as  a  measure  of  value.  The 
true  -value  of  this  assessed  personal  property  in  these  West  Vir- 
ginia counties  could  be  ascertained  approximately,  therefore,  by 
applying  the  scale  of  gold  to  the  assessment  in  each  case. 

It  was  impossible  to  get  the  assessed  value  of  the  personal 
property  in  a  number  of  Virginia  counties  because  they  were  so 
ravaged  and  so  harried  by  war  in  1863  that  no  assessments  were 
made  in  them  of  the  very  small  quantity  of  personal  property  which 
w  as  then  left  there. 

As  to  real  estate,  it  was  by  no  means  an  easy  matter  to  get 
at  its  true  value  in  18(53,  and  yet  a  way  has  been  found  by  which, 
taking  the  assessed  valuations  of  1860  or  1861  as  a  basis,  this  has 
heen   readied  as  nearly  as  is  now  possible. 

A  number  of  witnesses  of  unusual  intelligence,  of  the  highest 
character,  and  most  of  whom  had  the  best  opportunities  of  as- 
certaining the  facts  as  to  the  matters  in  respect  to  which  they  tes- 
tilied.  were  called  on  behalf  of  Virginia.  Their  testimony  will  be 
ound  at  pages  739  to  786  of  the  record.  By  them  the  great  de- 
struction and  deteroriation  in  value  of  property,  real  and  per- 
sonal, in  Virginia  in  June,  1863,  is  satisfactorily  proved,  and  the 
fact  that  the  lands  had  been  diminished  in  value  at  least  one-half, 
as  compared  with  their  value  in  1860  or  1861,  is  established. 

This  general  testimony  is  powerfully  confirmed  by  the  proof 
of  a  large  number  of  facts  and  transactions,  proof  of  ac- 
tual sales  of  land  in  1863  in  Confederate  money,  and  of  the  valu- 
ation by  sworn  and  intelligent  commissioners  or  appraisers  of 
houses  and  lots  in  the  City  of  Richmond  in  the  spring,  or  in  June, 
1863. 

For  instance,  ('apt.  Gordon  JfcCabe  testified  (R.  784)  that 
Westover,  an  historic  estate  on  James  river,  for  which  the  owner, 
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to  his  personal  knowledge,  had  refused  $75,000  in  1850,  was  sold  in 
1863  by  the  owner  for  $60,000  in  Confederate  money, — then  worth 
not  more  than  $15,000  or  $20,000  in  specie;  and  Major  Wellford 
(E.  762)  testified  that  he  was  offered  the  Moss  \eek  estate  on  the 
Eappahannock  river,  an  estate  worth  at  least  $40,000  before  the 
war,  in  the  fall  of  1863  for  $100,000  in  Confederate  money,  then 
worth  about  $7,000  in  good  money;  and  by  Mr.  John  B.  Lightfoot, 
Jr.,  a  number  of  most  informing  and  significant  facts  were  proved, 
which  are  set  forth  in  the  tabulated  statements  at  pages  653  to  664 
of  the  record,  which  furnish  the  proof  of  a  number  of  contemporary 
sales  of  lands  in  Richmond  city,  Henrico,  Hanover  and  Chester- 
held  counties,  in  1863,  at  prices  showing  a  depreciation  exceeding 
50  per  cent.,  as  compared  with  the  antebellum  assessed  values  of 
the  same  properties. 

These  were  not  selected  transactions,  but  Mr.  Lightfoot  took 
all  of  the  transactions  of  the  character  indicated,  which  took  place 
about  that  time,  of  which  the  records  of  those  counites  ami  of  Rich- 
mond City  furnished  any  evidence  as  to  the  lands  then  sold  or 
valued  in  Confederate  money,  the  assessed  value  of  which  in  1860 
or  1861  could  be  ascertained. 

The  evidence  of  these  concrete  facts,  taken  together  with  the 
testimony  of  the  eight  witnesses,  and  the  known  facts  of  the  his- 
tory of  those  times,  fully  support  the  contention  of  the  plaintiff 
that  the  real  estate  in  Virginia,  and  in  the  ten  or  eleven  counties  of 
West  Virginia  which  were  usually  dominated  by  the  Confederate 
forces  and  were  generally  within  the  jurisdiction  of  the  Richmond 
governments,  had  depreciated  at  least  one-half,  as  compared  with 
the  assessed  valuation  of  the  same  lands  in  1860  or  1861. 

The  Master  has  accordingly  adopted  this  valuation  as  to  real 
estate,  and  in  this  he  was  clearly  justified  by  the  proofs,  as  well  as 
by  the  history  of  those  times,  known  and  accepted  of  all  men. 

To  our  surprise,  however,  the  Master  did  not  apply  the  same 
rules  of  depreciation  to  the  personal  property  in  the  two  States. 

While  he  properly  finds  that  the  value  of  the  real  estate  in 
Virginia  had  been  cut  in  half  and  reduced  from  $296,085,460.30  to 
$148,042,730.15,  he  finds  that  the  fair  estimated  value  of  the  per- 
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sonal  property,  including  slaves,  in  Virginia  counties  had  increased, 
notwithstanding  the  destruction  of  war,  from  $201,512,799  in  1861, 
to  $403,696,228.59  in  June,  1863.  (See  figures  given  in  the  Master's 
report,  at  pages  L61  and  168). 

In  this  finding  of  the  Master  he  estimated  the  value  of  the  per- 
sonal property,  other  than  slaves,  in  Virginia  -in  June,  L863,  at 
$152,844,637.59,  as  compared  with  the  estimated  value  of  the  same 
kind  of  property,  as  stated  by  him,  in  L861,  of  $102,114,863, — find- 
ins:  that,  notwithstanding  the  depreciation  and  destruction  caused 
by  the  war,  the  personal  property  in  Confederate  Virginia  was 
actually  worth,  in  June,  L863,  $50,729,774.59,  (or  nearly  fifty  per 
cent.),  more  than  its  fair  estimated  value  in  1861. 

An  examination  of  the  figures  adopted  by  the  Master,  given 
on  pages  161  to  L69  of  his  report,  will  show  that  he  gives,  as  the 
fair  estimated  valuation  of  all  personal  property,  including  slaves, 
in  Virginia  counties  in  dune,  1863 $403,696,228.59 

Of    all    personal    property,    without    slaves,    in 

the  same  counties 1.52,844,637.59  : 

\nd  thai  accordingly  he  computes  the  fair  es- 
timated value  of  the  slaves  in  Virginia  coun- 
ties, in  June.  1863,  to  have  been $250,851,591.00; 

While  he  finds  that  the  fair  estimated  value  of 

slaves  in  the  same  counties  in  1861  was.  .  .  .$162,537,936.00, 
the  agreed  valuation  of  slaves  in  those  counties  in  that  year. 

The  Master's  findings,  therefore,  give  us  the  astounding  re- 
sult, that  a  considerably  smaller  number  of  slaves  in  Virginia  coun- 
ties in  June,  1863,  (nearly  six  months  after  Mr.  Lincoln's  emancipa- 
tion Proclamation  had  taken  effect,  by  its  terms,  ami  had  become 
actually  effective  in  large  portions  of  the  territory  embraced  in 
those  Virginia  counties),  were  actually  worth,  in  good  money,  $87,- 
329,635  more  than  a  considerably  larger  number  of  slaves  were 
worth  in  1861,  prior  to  the  beginning  of  the  war.  and  when  they 
had  a  specie  market  value. 

These  results  are  not  only  in  conflict  with  the  overwhelming 
proofs  in  the  case,  but  they  are  contradicted  by  the  recognized 
facts  of  the  history  of  those  times. 
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The  slaves  in  Virginia  counties,  as  well  as  in  West  Virginia 
comities,  were  all  of  them  then  more  than  three-fourths,  if  not  more 
than  nine-tenths  free.  As  soon  as  any  of  that  territory  came  within 
the  Federal  lines  (and  at  least  one-third  of  Virginia  was  at  that 
time  within  those  lines,  or  dominated  by  the  guns  of  Federal  gun- 
boats),  or  as  soon  as  the  slaves  went  within  the  Federal  lines,  they 
became  actually  and  absolutely  free. 

11  is  especially  impossible  that  it  can  be  true  that  the  smaller 
property,  other  than  slaves,  in  Confederate  Virginia,  was  worth 
anything  like  as  much  in  June,  1863,  as  that  personal  property  was 
worth  in  1860  or  1861,  before  it  had  been  subjected  to  the  disastrous 
and  destructive  effects  of  the  war  which  was  then  prevailing. 

It  is  especially  impossible  that  it  can  be  true  that  the  smaller 
number  of  slaves  in  Virginia  in  June,  1863,  (395,105.  See  Joint 
Exhibit,  E-l,  p.  7,  R.  645),  after  Mr.  Lincoln's  Proclamation,  were 
worth  as  much  as.  and  still  less  that  they  could  be  worth  more  than 
the  larger  number  of  slaves  (472,494,  as  per  U.  S.  Census  of  1860, 
and  Report  of  First  Auditor  of  Virginia.,  1860-61,  p.  75,  and  Exhibit 
West  Va.  2,  R.  823  and  824),  in  those  counties  prior  to  the  be- 
ginning of  the  war.  when  the  title  of  the  master  and  the  status  of 
the  slave  were  unquestioned. 

The  proof  shows  that  slaves  were  such  a  precarious  property 
at  that  time  as  to  possess  very  little  value.  As  an  instance  of  this, 
Col.  Branch  testifies  (R.  756),  that  he  purchased  a  slave  in  .July. 
1863  for  the  equivalent  of  $225  in  gold — "a  servant  who  would 
certainly  have  brought  $1,200  in  1860,  previous  to  the  election." 

But  no  proof  ought  to  be  required  to  show  that  the  slaves  in 
Virginia  counties  were,  in  June,  1863,  worth  very  much  less  than 
the  slaves  in  the  same  counties  were  worth,  in  good  money,  in  Janu- 
ary, 1861,  prior  to  the  beginning  of  the  war. 

It  will  be  remembered  that  Virginia  at  that  time  was  the 
theatre  of  the  war. 

In  1861  large  armies  had  encamped  upon  her  soil. 

In  1862  and  1863  armies  numbering  in  the  aggregate  from 
250.000  In  350.000  men  had  occupied  her  territory,  and  largely  sub- 
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sisted  upon  whai  I  hey  could  take  from  the  I imited  resources  of  her 
people. 

The  Federal  troops,  in  1863,  occupied  the  greater  part  of  her 
tidewater  counties  and  large  portions  of  Northern  Virginia;  and 
all  of  her  coasts  along  the  Atlantic  Ocean  and  Chesapeake  bay,  and 
the  navigable  waters  of  the  Potomac,  the  Rappahannock,  the  York 
and  the  James  wore  dominated  by  the  gunboats  of  the  United 
States,  where  not  actually  occupied  by  their  troops.  In  all  of  these 
seel  ions  there  were  large  numbers  of  slaves. 

The  uncontradicted  evidence  in  the  case  shows  that  the 
depreciation  in  value  extended  not  only  to  slaves  but  to  all  per- 
sonal property,  and  was  at  least  fifty  per  cent,  as  a  minimum. 
There  had  been  enormous  consumption  and  destruction  of  every 
kind  of  personal  property,  and  what  remained  had.  greatly  depre- 
ciated in  value. 

Now,  it  may  be  that  the  Master  is  correct  in  holding  that  the 
plaintiff  has  failed  to  show  definitely  that  the  depreciation  in  value 
of  persona]  property  in  Virginia  counties  was.  in  1863,  75  per  cent. 
of  its  value  as  compared  with  1861. 

But  there  can  be  no  question,  that  the  evidence  in  the  cause 
(found  at  pages  739  to  786  of  the  record),  corroborated  as  it  is  by 
the  known  and  unquestioned  and  unquestionable  facts  of  history, 
abundantly  justifies  the  conclusion  that  that  depreciation  amounted 
to  at  least  fifty  per  cent,  in  June,  1863,  as  compared  with  January, 
1861. 

We  recognize  that  a  similar  depreciation  existed  in  ten  or 
eleven  West  Virginia  counties  which  were  generally  held  by  the 
Confederate  forces  and  controlled  by  the  Richmond  governments, 
during  that  period. 

The  chief  importance  of  the  question  here  discussed,  is  in  its 
bearing  upon  the  question  of  an  equitable  proportion  of  the  debt  to 
be  borne  by  West  Virginia,  and  it  is  because  of  its  bearing  upon 
that  aspect  of  the  case  that  we  have  taken  so  much  of  the  time  of  the 
court  in  its  discussion. 
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VI. 

By  Paragraph  VI  of  the  decree  the  Moster  is  directed  to  take 
an  account  ascertaining — 

"6.  All  moneys  paid  into  the  treasury  of  the  Common- 
wealth from  the  counties  in  eluded  within  the  State  of  West 
Virginia  during  the  period  prior  to  the  admission  of  the  lat- 
ter State  into  the  Union." 

The  Master  finds  (see  his  report,  pp.  174-179)  that  the  total 
payments  made  into  the  Treasury  of  Virginia  from  the  counties  of 
West  Virginia,  for  which  the  latter  State  is  entitled  to  a  credit  in 
the  accounting  under  this  paragraph  of  the  decree,  amounted  to 
$6,105,884.75. 

The  plaintiff  is  satisfied  that  the  findings  of  the  Master  under 
this  paragraph  do  substantial  justice  between  the  parties,  and  there 
fore  waives  any  objection  thereto. 

The  defendant  objects  to  the  Master's  findings  under  this  head 
because  he  fails  to  give  West  Virginia  credit  for  items  aggregating 
$807,646.89. 

These  items  are  as  follows  : 

Item  7. — Dividends  from  Banks  in  West  Virginia 

counties $786,666.98 

Item   8. — Dividends   and   interest   from   Turnpike 

Companies  in  West  Virginia  Counties 13,595.4S 

Item    9. — Dividends    from    Bridge    Companies    in 

West  Virginia    6,028.51 

Item    10. — Dividends    from    Interstate    Turnpike 

Companies    (proportion)     1,355. 92 

3*807,646.89 

Sec  Joint  Exhibit,  P.,  p.  1,  R.  805;  Master's  Report',  pp.  176. 
180. 
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The  Master's  findings  upon  these  items  is  evidently  justified  by 
the  faets,  and  is  consistent  with  the  Language  of  the  decree  and  of 
the  Wheeling  Ordinance. 

The  amounts  received  by  Virginia  upon  the  accounts  ami  item- 
objected  to  by  the  defendant,  particularly  the  dividends  upon  hank 
stock,  were  in  no  sense  money  paid  into  the  treasury  of  the  Com- 
monwealth from  the  counties  included  in  the  State  of  West  Vir- 
ginia. 

They  were  the  profits  earned  by  Virginia's  own  money  which 
she  had  invested  in  fiscal  institutions;  or  the  returns  made  to  Vir- 
ginia upon  the  investments  mentioned,  and  not  moneys  paid  to 
Virginia  from  West  Virginia  counties,  within  the  meaning  or  within 
the  reason  of  the  sixth  paragraph  of  the  decree  and  of  the  ninth 
section  of  the  Wheeling  Ordinance,  on  which  that  paragraph  of 
the  decree  is  based. 

Xone  of  them  could  be  regarded  as  contributions  from  West 
Virginia  counties,  but  they  were  the  legitimate  earnings  from  the 
Slate's  own  money  invested  in  the  banking  business,  and  in  the 
properties  created  by  its  companies. 

As  to  the  banks,  while  they  had  their  principal  place  of  busi- 
ness in  West  Virginia,  their  assets  were  transitory  and  of  a  movable 
character,  having  their  situs  not  at  all  necessarily  in  West  Virginia. 

It  will  be  seen  that  the  Master  had  already  held,  under  Para- 
graph III,  that  West  Virginia  was  not  properly  chargeable  under 
that  paragraph  with  the  money  paid  out  by  the  Commonwealth  on 
account  of  stock  subscriptions  to  banks,  located  in  West  Virginia, 
and  had  excluded  that  item  from  the  debit  account  against  West 
Virginia  under  that  paragraph. 

We  are  convinced  that  the  Master's  ruling  upon  this  point  was 
correct,  and  by  analogous  reasoning  the  conclusions  reached  by  the 
Master  under  the  sixth  paragraph,  that  these  dividends  were  not 
in  any  sense  public  payments,  or  payments  from  West  Virginia 
counties,  was  inevitable. 
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VII. 

The  seventh  paragraph  of  the  decree  directs  an  account  ascer- 
taining— • 

"7.  The  amount  and  value  of  all  money,  property,  stocks 
and  credits  which  West  Virginia  received  from  the  Common- 
wealth of  Virginia,  not  embraced  in  any  of  the  preceding  items, 
and  not  including  any  property,  stocks  or  credits  which  were 
obtained  or  acquired  by  the  Commonwealth  after  the  date  of  the 
organization  of  the  restored  government  of  Virginia,  together 
with  the  nature  and  description  thereof." 

This  direction  of  the  decree  was  doubtless  given  in  response  to  the 
provisions  of  sections  1,  2  and  5  of  the  act  of  the  Wheeling  Legislature 
passed  February  3rd,  1863. — Appendix  to  the  Eecord,  pp.  128,  129, 
130. 

There  was  a  large  amount  of  property,  chiefly  unappropriated 
or  abandoned,  and  delinquent  or  forfeited  lands,  to  which  the  Common- 
wealth had  title,  which  passed  to  the  new  State  by  the  said  act  of  the 
Wheeling  Legislature,  and  with  the  value  of  which  property  West 
Virginia  was  chargeable  by  the  terms  of  that  act  upon  such  settlement 
as  should  be  made  between  the  two  States. 

After  the  decree  of  reference  was  entered  it  was  ascertained  by 
the  accountants  and  counsel  for  Virginia  that  West  Virginia  had 
recognized  the  land  warrants  issued  by  Virginia  prior  to  June  1863, 
and  had  allowed  them  to  be  used,  without  additional  payment  to  that 
State,  in  the  acquisition  of  vacant  and  unappropriated  lands  within 
its  limits  to  the  extent  of  many  thousands  of  acres,  and  that  the  new 
State  received  nothing  for  those  lands.  This  was  done  although  the 
entries  were  made  and  the  warrants  located  upon  those  entries  since 
the  formation  of  the  new  State. 

Under  these  circumstances,  as  the  new  State  recognized  the 
warrants  of  the  undivided  State,  it  was  considered  by  counsel  for 
Virginia  that  it  would  be  inequitable  to  make  any  charge  against 
West    Virginia  on   account  of  those  transactions. 
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It  was  also  found  to  be  impracticable,  if  not  impossible,  to  find 
any  satisfactory  records  of  the  disposition  which  had  been  made  by 
the  new  State  of  large  quantities  of  lands,  delinquent  and  forfeited 
in  the  Commonwealth  prior  to  June,  L863,  for  the  oon-paymen1  of 
taxes,  or  for  failure  to  enter  the  same  upon  the  land  books  for 
taxation,  and  that  inquiry,  therefore,  has  not  been  pressed. 

So  that  the  only  charges  made  by  Virginia  under  the  seventh 
paragraph  of  the  decree  are  for  money  and  bank  stocks  actually  re- 
ceived by  West  Virginia  from  Virginia  after  the  formation  of  the 
new   State  in  1863  and  in  1864. 

The  fact  as  to  the  receipt  by  West  Virginia  from  the  Common- 
wealth of  amounts  aggregating  $170,771.46,  stated  in  plaintiff's  ex- 
hibit  6-1,  R.  819,  is  assented  to  and  certified  by  the  accountants  for 
both  parties,  and  is  reported  by  the  Master  at  page  181  of  his  report. 

The  requirement  of  Paragraph  VII  of  the  decree  was  that  the 
master  should  ascertain  and  report  "the  amount  *  *  *  *  *  of  all 
money  *  *  *  !:  *  which  West  Virginia  received  from  the  Com- 
monwealth of  Virginia"  *  *  *  *  :;:  . 

Under  these  circumshanees  it  is  difficult  to  understand  upon 
what  ground  the  Master  excluded  these  items,  amounting  to  $170,- 
*  1 1.46,  as  to  which  the  facts  are  unquestionable. 

These  sums  of  money  were  undoubtedly  received  by  the  new 
from  the  old  State.  At  that  time  the  officials  of  the  restored  gov- 
ernment of  Virginia  consisted  of  West  Virginians.  That  govern- 
ment was  dominated  by  West  Virginians,  and  the  new  State  could 
appropriate  and  take  out  of  the  treasury  of  the  State  of  Virginia, 
at  Wheeling,  whatever  it  chose:  and  it  did  undoubtedly  receive  from 
the  "restored"  government  of  Virginia  $170,771.46,  for. which  sum, 
we  think,  it  is  fairly  chargeable. 

It  is  proper  here,  however,  to  call  attention  to  the  fact  thai 
the  Special  Master  has  included  in  the  charges  against  West  Vir- 
ginia, under  Paragraph  VII,  the  value  of  the  stock  which  repre- 
sented the  amounts  expended  by  the  Commonwealth  on  turnpikes 
and  bridges  built  by  the  following  companies: 
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Sweet  &  Salt  Sulphur  Springs  Co. $  7,578.00 

White  &  Salt  Sulphur  Springs  Co. 4,000.00 

Fairmont  &  Palatine  Bridge  Co. 12,000.00 

Making  a  total  of $23,578.00 

The  complainant  has  insisted,  and  still  urges,  that,  under  the 
terms  of  Paragraph  III,  of  the  decree,  and  under  the  language  of 
the  Wheeling  Ordinance  fairly  construed,  the  expenditures  made 
by  the  Commonwealth  in  the  construction  of  these  internal  improve- 
ments should  be  charged  against  West  Virginia  under  the  third 
paragraph  of  the  decree;  and  by  her  second  exception  she  has  ob- 
jected to  the  Master's  report  for  not  charging  West  Virginia  with 
items  60,  136  and  145,  Joint  Exhibits  C-l,  R.  375,  377,— which  items 
cover  the  expenditures  made  by  Virginia  on  said  Sweet  &  Salt 
Sulphur  and  White  &  Salt  Sulphur  Turnpikes,  and  on  said  Fair- 
mount  &  Palatine  Bridge. 

If  the  complainant's  second  exception  is  sustained  as  to  those 
items,  the  corresponding  items  charged  by  the  Master  under  Para- 
graph VII,  of  the  decree,  aggregating  $23,578,  covering  the  values 
of  the  expenditures  in  those  works  which  were  transferred  to  West 
Virginia,  should  be  deducted  from  the  aggregate  charged  against 
West  Virginia  under  said  seventh  paragraph. 

We  submit  herewith  a  statement  showing  the  amount  charge- 
able against  West  Virginia  under  this  paragraph  of  the  decree  in 
accordance  with  the  facts  here  stated,  which  are  entirely  sustained 
bv  the  record. 
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Statement  of  Money,  Property,  and  Stocks  received  by  West 
Virginia  from  Virginia  on  and  after  June  20,  1S63, — Paragraph 
VII: 

(a)  As  found  by  the  master  (Master's  Rep.  L93).     $500,828.00 

(b)  Add  for  cash  received  by  West  Virginia  from 

Virginia    (Master's  Rep.  183    and   193) 170,771.46 


Making  a  total  of 671,599.46 

Deduct  for  value  of  stock  in  the  Sweet  &  Salt  Sul- 
phur Springs,  and  White  &  Salt  Sulphur 
Springs  Turnpike  Companies,  and  the  Fair- 
mount  &  Palatine  Bridge  Company,  the  ex- 
penditures upon  which  are  included  in  the 
total  of  $1,101,400.85  which  complainant 
claims  should  be  charged  under  Paragraph 
III  (see  Plaintiff's  Exceptions,  p.  12.  and 
Joint  Exhibit  C-l,  pp.  4,  5  and  6,  R.  375, 
376  and  377,  and  Master's  Rep.  193) 23,578.00 


Balance  chargeable  to  West  Virginia $648,021.46 
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VIII. 

~\Yhat  is  West  Virginia's  Share  of  the  Debt? 

Our  rapid  review  of  the  Masters  report,  brings  us  to  the  ap- 
plication of  its  findings — modified  in  the  particulars  covered  by  the 
few,  But  important  exceptions,  which  we  have  taken  to  those  find- 
ings-— to  the  solution  of  the  main  question  in  the  cause,  namely : 

What,  upon  the  data  thus  ascertained,  is  the  proportion   of 
the  Virginia  debt  for  which  West  Virginia  is  liable? 

(1) 

It  cannot  be  too  strongly  emphasized  that  it  is  the  just  and 
equitable  liability  of  the  new  State  which  is  to  be  determined:  for 
the  Wheeling  Ordinance  imposed  a  just  proportion  of  the  debt  upon 
her,  and  by  the  compact  created  by  the  provisions  of  section  8  of 
Article  VIII  of  the  West  Virginia  -Constitution  and  the  Acts  of 
Virginia  and  of  Congress,  by  which  she  was  granted  statehood,  it 
was  stipulated  that  an  equitable  proportion  of  that  debt  should  be 
assumed  by  the  new  State. 

Upon  elementary  principles  there  can  be  no  question  hut  that 
these  provisions  of  the  first  Constitution  of  West  Virginia  consti- 
tuted an  essential  stipulation  and  condition  upon  which  the  con- 
sent of  the  Legislature  of  Virginia  to  the  creation  of  the  new 
State  was  predicated.  We  have  a  right  to  assume  that  the  con- 
sent of  Virginia  to  her  dismemberment  would  never  have  been 
given  but  for  the  fair  and  reasonable  stipulation  clearly  expressed 
in  that  Constitution,  that  the  new  State  should  assume  an  equitable 
proportion  of  the  common  debt,  and  would  provide  for  the  pay- 
ment of  the  accruing  interest  of  the  principal  in  thirty-four  years. 

It  is  equally,  though  no  more,  certain  that  the  United  States 
Congress  would  never  have  given  its  consent  to  the  partition  of  Vir- 
ginia and  the  erection  of  the  new  State  ou1  of  her  domain,  bul  for 
the  fact  that  the  new  State  had  undertaken  to  assume  an  equitable 
proportion   of  the  then  existing  public  debt  of  the  Commonwealth. 
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and  to  pay  the  same  with  the  interest  thereon.  No  evidence  is 
needed  to  establish  this;  but  if  it  were  required  it  would  lie  furnished 
I iv  the  records  of  Congress^  and  by  the  statements  of  honorable  and 
distinguished  actors  in  thai  momentous  transaction. 

On  the  31sl  of  December,  1862,  the  Act  providing  for  the  for- 
mation of  the  State  of  West  Virginia  was  passed  by  Congn  --. 

When  the  bill  giving  the  consent  <>f  Congress  to  the  erection 
of  the  new  State  was  under  consideration  in  the  House  of  Repre- 
sentatives, the  following  discussion   took   place: 

Mr.  Olin:  *  *  :::  *  "I  desire  to  ask  what  will  become  of 
the  bonds,  and  other  obligations  which  Virginia  has  issued  01 
incurred,  by  the  recognition  of  a  new  State?"  :::  *  :::  * 

Congressional  Globe,  Pt.  I.  3rd  Session,  37th  Congress, 
p.   15. 

Mr.  Hutchins:  "1  will  answer  my  friend  from  \e\v  York. 
Here  is  the  provision  of  the  Constitution  of  West  Virginia  in 
reference  to  that  matter:  'An  equitable  proportion  of  the  debt 
of  Virginia  prior  to  January  the  first,  1861,  shall  be  assumed 
by  this  State,  and  the  Legislature  shall  ascertain  the  same  as 
soon  as  practicable.'"  *  *  *  * 

Idem,  page  46. 

And   again,  while     the  hill  was  still  under     discussion      in     the 
House,  the  following  colloquy  occurred: 

Mr.  Crittenden:  "Mr.  Speaker,  there  is  another  question 
to  which  1  invite  your  attention.  The  old  State  of  Virginia, 
when  she  embraced  east  and  west,  owed  a  large  debt.  She  owes 
it  to  this  day.  Who  is  to  be  bound  For  that  debt?  I-  the  new 
State?     How  is  this  debt  to  be  divided?"  *   *    ::   ::: 

Mr.  Blair,  of  Virginia:  "In  regard  to  the  public  debt,  the 
Constitution  framed  by  the  convention  of  the  people  of  the 
proposed  new  State  of  West  Virginia,  binds  the  new  State  to 
r>av  its  just  proportion  of  whatever  public  debt  the  State  of 
Virginia  owed  prior  to  the   Ordinance  of     Secession." 

Mr.  Crittenden:  "I  only  knew.  Mr.  Speaker,  thai  in  this 
bill  there  was  no  provision  made   for  a  division     of     the     State 
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debt.  The  gentleman  tells  us  there  is  provision  made  for  it 
in  the  Constitution,  and  I  am  satisfied  with  that.  That  was 
only  a  question  of  mere  expediency  which  I  wished  to  suggest; 
l)ii t  although  a  matter  of  expediency  it  was  also  a  matter  of 
justice.  If  it  has  been  attended  to,  I  have  no  more  to  say 
about  it."  *  :::  *  * 
Idem,  page  -I  7. 

Years  afterwards  when  the  subject  of  the  Virginia  debt  was 
again  under  discussion  in  the  United  States  Senate,  statements 
of  great  significance  and  importance  upon  the  very  fact  we  are  now 
considering,  were  given  out  by  Senator  John  Sherman,  and  ex-Sen- 
ator Waitman  T.  Willey.  Senator  Willey  was  one  of  the  senators 
from  (Restored)  Virginia,  was  one  of  the  makers  of  the  new  State, 
a  member  of  the  Wheeling  convention,  and  was  an  active  partici- 
pant in  all  of  the  transactions  which  led  to  the  formation  of  west 
Virginia,  had  been  for  years  a  very  active,  intelligent,  leading  and 
useful  member  of  the  Legislature  of  Virginia,  and  was  as  well  ac- 
quainted with  the  facts  as  to  the  origin  and  history  of  the  Virginia 
debt,  and  with  West  Virginia's  relations  to  it  as  any  citizen  of 
either  State.  Under  his  leadership,  and  upon  the  views  which  he 
earnestly  urged,  the  United  States  Senate  passed  the  bill  giving  the 
consent  of  Congress  to  the  creation  of  West  Virginia.  Even  with 
his  able  advocacy  of  that  measure  it  was  only  passed  by  a  majority 
of  six  votes.  Besides  his  intimate  acquaintance  with  the  essential 
facts  upon  which  AVest  Virginia's  obligation  for  the  payment  of 
an  equitable  proportion  of  the  debt  rests,  Senator  Willey  was  a 
man  of  very  high  character. 

Senator  Sherman  had  been  a  member  of  Congress  when  the  bill 
for  the  creation  of  "West  Virginia  was  passed.  Being  from  Ohio, 
an  adjoining  State,  lie  had  taken  a-  deep  interest  in  its  enactment 
and  had  actively  supported  it.  I^p  two  men  in  the  world  knew 
more  about  the  history  of  that  transaction  than  those  two  eminent 
men. 

We  state  here  now  upon  the  authority  of  these  honorable  sena- 
tors that  the  bill  admitting  West  Virginia  would    never  have  been 
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passed   but  for  West  Virginia's  assumption  of  an  equitable  propor- 
tion of  the  debt  of  Virginia. 

During  the  discussion  of  the  subject  in  the  17th  Congress,  Sena- 
tor Sherman  read  the  following  extract  from  a  Letter  which  he  had 
received  from  Senator  Willeyl 

'"I  have  a  pretty  distinct  recollection  that  while  the  appli- 
cation for  admission  was  pending  before  the  United  States 
Senate,  you  suggested  to  me  this  very  matter,  and  that  when 
1  pointed  out  to  von  the  clause  in  the  Constitution  which  1 
have  above  quoted,  you  expressed  your  satisfaction  and  stated 
to  me  that  it  removed  one  of  the  difficulties  which  had  been 
embarrassing  you;  and  I  say  to  you  now.  what  I  have  said  to 
the  people  of  West  Virginia,  that  but  for  that  clause  in  her 
('institution,  the  State  would  never  have  been  admitted.  II 
SAY  FURTHER,  THAT  IX  MY  OPINION,  NO  HONEST 
MAX.  OK  HONEST  TARTY.  IX  WEST  VIRGINIA^  OR 
OUT  OF  IT.  WILL  DENY  THE  OBLIGATION  OF  WEST 
VIRGINIA  TO  FAY  AN  EQUITABLE  PART  OF  THE 
PUBLIC  DEBT  OF  VIRGINIA."     (Capitals  ours.) 

After  quoting  this  extract,  and  after  reading  the  8th  clause  of 
Article  VIII  of  West  Virginia's  Constitution,  Senator  Sherman 
said: 

"But  for  this  stipulation  in  the  Constitution  of  West  Vir- 
ginia, which  was  submitted  to  the  Senate  at  the  time  of  the 
passage  of  the  bill  to  admit  that  State,  it  never  would  have 
been  a  State  of  tins  Union." — Congressional  Record,  Vol.  12, 
47th  Congress,  p.  450. 

No  one  can  doubt,  therefore,  that  West  Virginia  owes  her 
existence  to  her  promise  to  assume  an  equitable  proportion  of  the 
debt  of  the  old  State,  and  to  provide  for  the  payment  of  the  accru- 
ing interest  thereon  and  of  the  principal  of  the  same. 

It  is  the  corner-stone  of  her  existence  as  a  State. 

The  methods  adopted  for  the  purpose  of  ascertaining  what  West 
Virginia's  share  of  the  debt  is,  are  merely  means  for  reaching  that 
end,  and  can  be  sanctioned  only  in  so  far  as,  fairly  pursued,  they  shall 
lead  to  an  equitable  result. 
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It  becomes  important  therefore,  to  determine,  what,  independ- 
ently of  any  conventional  arrangement,  Avould,  under  the  circum- 
stances which  confront  us  here,  be  the  equitable  share  of  that  debt 
to  be  borne  by  West  Virginia  ? 

The  case  presented  is  a  peculiar  one.    It  is  sui  generis. 

History  furnishes  no  counterpart,  no  precise  parrallel  or  prece- 
dent to  guide  us,  by  a  clearly   blazed  path,  to  a  correct  conclusion. 

Kingdoms,  empires,  and  republics  have  been  divide  and  sud- 
divided,  but  never  has  a  State  been  dismembered  just  as  was  Vir- 
ginia in  1863. 

And  yet  there  are  certain  established  rules  of  right  and  prin- 
ciples of  equity  which  will  enable  us  to  reach  a  conclusion  which 
will  do  substantial  justice  between  these  parties. 

According  to  the  authorities  upon  public,  or  international  law, 
copious  quotation  from  which  will  be  found  in  the  Appendix  Xo.  1 
to  the  reply  brief  for  Virginia  upon  the  motion  to  refer  the  cause  to 
the  master,  printed  in  Vol.  II  of  West  Virginia's  Compilation,  pp. 
163  to  167,  the  accepted  doctrine  seems  to  be,  as  the  same  is  stated 
by  Mr.  John  Bassett  Moore  in  bis  Digest  of  International  haw.  as 
follows  : 

"In  the  event  of  a  State  being  divided  into  two  or  more 
independent  sovereignties,  the  obligations  which  had  accrued 
to  the  whole  before  the  division  are  ratably  binding  on  the  dif- 
ferent parts;  for  as  Story  says,  'the  division  of  an  empire  creates 
no  forfeiture  of  previous  vested  rights  of  property.'  " 

1   Moore's  Digest  int.  D.,  p.  334,  citing 

Abdys    Kent.   p.   96,    and 

Lawrence's  Wheaton,  52  (m)  20. 

The  debt  should,  therefore,  be  apportioned  "ratably"  between 
the  old  and  the  new  State. 

For  reasons  already  abundantly  appearing  in  this  case  it  is 
exceedingly  difficult,  to  determine  accurately  the  true  taxable  values 
of  the  property  in  Virginia  as  at  preseni  constituted  and  in  West 
Virginia,  on  the  20th  of  June.  1863.  There  is  less  diffculty  in 
determining   the    relative   values   as   to   the    real    estate    in    the   two 
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States,  respectively,  than  as  to  the  personal  property  in.  the  two 
States. 

The  destructive  and  exhausting  effects  of  the  Avar  then  flag- 
rant, the  depreciation  of  the  currency  in  general  use  in  Confederate 
Virginia,  were  much  more  disastrous  in  their  operation  in  what  is 
now  Virginia,  than  they  were  in  the  greater  portion  of  what  is  now 
West  Virginia.  The  destruction  of  personal  property  was  far  more 
final  and  complete  than  of  real  property.  When  horses  or  cattle 
were  carried  off,  or  wagons  or  farming  implements  were  worn  out  or 
destroyed,  thai  was  an  cud  of  them  as  property  to  their  owners. 

The  lands  might  he.  and  were,  greatly  impaired  in  value  by 
the  destruction  of  fences  and  buildings,  and  by  neglect,  but  these 
ravages  of  war  could  he,  and  in  fact,  in  the  forty-five  years  of  peace, 
have  been  in  great  part  remedied. 

Moreover,  land  existed  as  property,  and  as  a  subject  of  taxa- 
tion much  more  uniformly  throughout  the  territory  embraced  in 
both  Srai''s  than  did  any  other  species  of  property. 

It  constituted  therefore  a  more  uniform,  as  well  as  a  more  per- 
manent and  stable  measure  of  the  wealth  and  taxable  resources  of 
the  two  States,  at  any  time,  and  particularly  at  the  date  of  the  for- 
mation of  West  Virginia. 

The  court  must  have  been  influenced  by  these  considerations  in 
framing  the  second  paragraph  of  the  decree  of  reference,  in  direct- 
ing the  ascertainment  of  the  "assessed  valuation  of  the  territory 
of  Virginia  and  of  West  Virginia  dune  "30,  1863,"  and  in  excluding 
from  that  account  the  value  of  the  personal  property  therein. 

Now  taking  up  the  Master's  findings  and  applying  them  seri- 
atim, as  they  should  be  applied,  we  will  endeavor  to  ascertain  what 
the  result  is,  or  should  be,  as  to  the  part  of  the  debt  to  be  paid  by 
West  Virginia: 

(1) 

There  need  be  no  farther  discussion  under  the  first  paragraph, 
by  which  the  amount  of  the  debt  is  ascertained. 
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(2) 

Under  the  second  paragraph  it  is  ascertained  that  West  Vir- 
ginia had  36.1843  per  cent,  of  the  total  area  of  the  undivided  State. 

Apportioning  the  admitted  $33,897,073.82  of  the  common  debt 
on  that  basis  would  assign  to  West  Virginia  $12,265,418.88,  of 
which  $11,911,822.32  would  be  principal,  and  $353,596.56  would  be 
interest. 

West  Virginia  had  33.5231  per  cent,  of  the  total  population, 
excluding  slaves.  On  that  basis  West  Virginia  would  owe  $11,- 
363,349.95,  of  which  $11,035,758.90  would  be  principal,  and 
$327,591.05  interest. 

West  Virginia  had  24.5145  per  cent,  of  the  total  population, 
including  slaves.  On  that  basis  she  would  owe  $8,309,698.16,  of 
which  $8,070,140.04  would  be  principal,  and  $239,558.12  interest. 

West  Virginia  had  21.7812  per  cent,  of  the  total  values  of  real 
estate  upon  the  basis  of  the  assessed  valuation  of  1863.  Upon  this 
basis  she  would  be  charged  with  $7,3<S3,1S«).44.  of  which  $7,170,- 
341.40  would  be  principal,  and  $212,848.04  would  be  interest. 

What  part  of  the  debt  does  West  Virginia  owe? 

While  taxable  property  seems,  as  a  rule,  to  be  the  measure  ac- 
cepted by  writers  on  public  law  dividing  a  common  debt  between 
two  states  forined  by  the  division  of  a  State  into  two  states,  it  may 
not  be  inequitable  to  bring  population  into  the  account  here  along 
with  property;  for  population,  such  as  that  of  these  two  States 
certainly  constitutes  an  important  factor  of  productive  wealth. 

Bringing  the  total  population  and  the  assessed  valuation  of 
the  real  estate  into  the  account  as  factors,  and  combining  the  two 
and  taking  the  average,  we  have  $7,846,443.80  as  West  Virginia's 
portion  of  the  debt,  of  which  $7,620,240.73  would  be  principal,  and 
$226,203.07  interest. 

II*.  discarding  the  method  denned  in  the  Wheeling  Ordinance. 
the  apportionment  should  be  made  according  to  the  fair  value  of 
the  taxable  property  in  the  two  States  in  June  1863,  taking  for 
those    values    the    figures    arrived    at    in    our    consideration    of   the 
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Master's   findings  and   the  evidence    under    paragraph     V.    we    will 
have  the  following  results : 

Fair  estimated   value  of  the   taxable  property   in    I  irginia  and 
West  Virginia  Counties,  June  20,  186S. 

Fair  estimated   value  of     real  estate   in    Vir- 
ginia counties,  as  ascertained    by   the   Mas 
ter   and    accepted    by    the    Plaintiff    (Mas- 
ter's Report,  p.  168) $148,042,730.15 

Fair  estimated  value  of  personal  property, 
other  than  slaves,  in  'Virginia  counties — 
not  exceeding  one-half  of  $152,844,637.59, 
its  Confederate  inflated  assessed  valuation 
in  1863, 76,422,318.79 

Fair  estimated  valuation  of  slaves  in  Vir- 
ginia counties,  not  exceeding  in  good 
money  as  a  possible  maximum,  one-half  of 
$162,537,936,  the  agreed  value  on  January 
1.  1861,  of  the  slaves  in  Virginia* 81,268,968.00 


Fair   estimated    value    of    all     property,     real 
and  personal,  in  Virginia  counties $305,734,016.94 


*Note.— (Explanatory  of  the  item  of  $81,268,968.00).— TJpcn  the  hear- 
ing before  the  Master  on  the  first  of  January,  1910,  the  following  agree- 
ment was  made  between  the  counsel  for  the  parties,  and  made  a  part  of 
the  record: 

"It  is  agreed,  between  the  counsel  for  Virginia  and  West  Virginia 
that  there  were  490,865  slaves  in  the  Commonwealth  of  Virginia  on  the 
31st  of  December,  1860,  and  that  the  fair  estimated  valuation  of  such 
slaves  was  $344  apiece;  that  of  them,  472,494  were  within  the  territory  of 
the  present  Commonwealth  of  Virginia,  and  that  their  fair  estimated 
valuation  at  that  time  was  $162,537,936;  and  that  there  were  18,371  of 
such  slaves  on  the  same  date  in  the  counties  that  now  constitute  the  State 
of  West  Virginia,  and  that  the  fair  estimated  valuation  of  such  slaves  was 
at  that  time  in  the  aggregate  $6,319,624. 

"(Upon  request  the  foregoing  agreement  was  read  aloud  by  the  sten- 
ographer, and  there  was  no  objection  to  it.  by  counsel  for  either  party). 

"Mr.  Anderson:  The  Commonwealth  of  Virginia  does  not  admit  that 
the  facts  here  conceded  to  be  true  are  either  relevant,  material,  or  respon- 
sive to  any  issue  in  this  case  or  any  direction  of  the  decree.  Counsel  for 
Virginia  further  object  to  the  consideration  of  these  facts  by  the  Master 
in  this  case  for  the  reason  that  both  parties  have  down  to  the  present  day 
construed  Section  5  of  the  decree  as  referring  to  the  fair  estimated  value 
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Fair  estimated  value  of  real  estate  in  West 
Virginia  counties  as  per  Master's  Report 
p.    L68    $  67,676,127  44 

Fair  estimated  value  of  personal  property, 
excluding  slaves,  in  same  counties  (Mas- 
ter's Report  108-10!)) 24,739,894  21 

Fair  estimated  value  of  slaves  in  West  Vir- 
ginia counties  as  conceded  by  Defendant, 
(Master's  Report   109-170)    6,319,624  00 

Total    fair    estimated    value    of    all   property, 

real  and  personal,  in  West  Virginia $  98,735,645  65 

Fair  estimated  value     of  all  taxable  property 

in   Virginia  and  West  Virginia  as  of  June 

20,   1863, $404,469,662  59 

Of  which  there  was   in   Virginia $305,734,016  94 

And  in  West  Virginia  $  98,735,645  65 

or  24.4111  per  cent,  in  the  latter  State. 

Upon  the  basis  of  the  fair  estimated  value  of  all  property  in 
the  Two  States  in  June,  1863,  according  to  the  Plaintiff's  statement 
of  those  values,  West  Virginia's  share  of  the  debt  would  be  24.4111 


of  the  real  and  personal  property  in  Virginia  as  of  the  20th  day  of  June, 
1863,  and  have  taken  their  testimony,  prepared  their  schedules  and  exhib- 
its, and  until  to-day  argued  the  case  upon  that  basis;  and  they  object  to 
the  introduction  of  this  new  issue  into  the  case  at  this  stage  cf  the  lit- 
igation." 

******** 

"The  Special  Master:  Have  you  any  objections  to  adding  this  to  the 
agreement? 

"It  is  futher  agreed,  inasmuch  as  Paragraph  5  requires  a  report  of  the 
real  and  personal  property  by  counties,  it  is  agreed  that  the  aggregate 
number  of  slaves  stipulated  for  in  the  foregoing  agreement  was  taken 
from  the  United  States  Census  of  1860,  and  that  in  apportioning  the  num- 
ber of  slaves  and  the  valuation  thereof  to  the  various  counties,  the  same 
census,  showing  the  slaves  in  the  various  counties  as  the  basis  for  making 
that  distribution,  shall  be  used. 

"Mr.  Anderson:  There  is  no  objection  to  that.  Let  it  be  stated  in  the 
record  that  this  agreement  was  made  at  the  close  of  the  argument,  on  the 
1st  day  of  January,  1910." 

Stenographic  Report  of  the  Hearings  before  the  Master,  Vol.  20,  pp. 
!153  31R4. 
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per  cent,  of  $33,897,073.82,  or  $8,21  l.iils.r.S;  of  which  $8,036,100.90 
would  be  principal  and  $238,547.68  accrued  interest. 

These  estimates  are  more  than  liberal  to  West  Virginia  for 
they  include  the  slaves,  both  those  still  nominally  in  bondage,  and 
those  who  were  actually  free,  at  a  valuation  equivalent  to  more 
than  half  what  those  slaves  were  individually  or  collectively  worth 
in  January,  L86J . 

We.  mosi  earnestly  and  confidently  insist  that  the  slaves  in 
Virginia  and  West  Virginia  in  June,  L863,  as  a  mass  constituted 
no  such  description  of  property  as  to  be  any  just  basis  upon  which 
to  rest  any  State  indebtedness. 

The  tenure  by  which  they  were  held  was  so  precarious,  both 
by  reason  of  Mr.  Lincoln's  Emancipation  Proclamation,  and  be« 
cause  of  the  facility  with  which  they  could  secure  actual  freedom 
by  escaping  into  the  lines  of  Federal  occupation,  where  they  were 
not  already  within  those  lines,  as  very  many  of  them  were,  that 
they  constituted  no  fair  basis  for  the  ascertainment  of  the  share  of 
<   common  debt  with  which  either  State  should  be  charged. 

The  above  conservative  figures  seem  clearly  to  demonstrate 
that,  ascertaining  West  Virginia's  share  of  the  common  debt,  in- 
dependently of  the  Wheeling  Ordinance,  her  equitable  share  of 
that  liability,  computing  it  upon  any  basis  which  would  be  fair  or 
just,  would  be  $7,383,189.44,  with  interest  on  $7,170,339.47  from 
January  1.  1861, — as  a  minimum,  if  it  be  ascertained  on  the 
assessed  values  of  real  estate  in  the  two  States  June  20,  1863;  and 
that  it  would  be  $8,274,648.58,  with  interest  on  $8,036,100.90  from 
January  1.  1861,  if  the  apportionment  be  made  on  the  basis  of  fair 
estimated  value  of  both  real  and  persona!  property  (including 
slaves)  in  the  two  States  June  20,  1863,  and  estimating  the  slaves  at 
a  very  large  value  considering  all  of  the  facts  of  the  case. 

These  figures  will  be  found  not  to  vary  very  radically  from 
the  results  which  will  be  reached  by  applying  the  terms, —  (and  using 
the  method  prescribed  by  the  Wheeling  Ordinance,  which  West 
Virginia  in  her  answer  insists,  determined  the  nature  and  extent  of 
her  liability),  to  the  ascertainment  of  West  Virginia's  share  of 
the  debt  construing  that  Ordinance  fairly  with  reference  to  the 
established  facts  and  circumstances  of  the  case. 


458  West  Virginia  Share  of  the  Debt 

(3.) 

West  Virginia's  Just  Share  of  the  Debt  Computed  under  the 
terms  of  the  Wheeling  Ordinance. 

We  ask  the  attention  of  the  Court  to  the  question  of  the  amount 
of  West  Virginia's  liability  ascertained  in  accordance  with  the 
findings  of  the  Master's  Eeport  under  paragraphs  III,  IV,  VI  and 
VII  of  the  decree. 

We  beg  leave  to  file  at  this  point  as  part  of  this  argument 
alternative  statements  prepared  by  Mr.  A.  CI.  Potter,  the  accom- 
plished expert  accountant  under  whose  immediate  direction  the 
accounts  for  the  plaintiff  were  made  up  in  tins  ease,  showing  the 
amounts  due  by  West  Virginia  applying  the  figures  as  ascertained 
by  the  Master,  under  each  of  the  paragraphs  of  the  decree.  (Ap- 
pendix V  to  this  Note  of  Argument). 

Mr.  Potter  has  also,  at  our  request,  prepared  a  statement  show- 
ing what  would  be  the  result  under  the  alternative  directions  of 
Paragraphs  III,  IV,  V.  VII,  and  VI  of  the  decree,  if  the  Wheeling 
Ordinance  is  construed  and  applied  in  accordance  with  the  conten- 
tions of  West  Virginia,  which  statement  is  filed  as  Appendix  VI 
to  this  printed  argument. 

Examination  of  this  statement  will  show  that,  if  West  ATir- 
ginia's  attempt,  by  construction,  to  defeat  the  expressed  purpose  of 
the  Ordinance,  and  to  repudiate  the  compact  which  was  the  condi- 
tion of  her  statehood,  should  be  successful,  then,  instead  of  West 
Virginia  owing  anything,  the  balance  on  the  accounting  would  be 
in  her  favor,  to  the  extent  of  from  $769,073.57,  as  a  minimum,  to 
$3,123,618.76!  !  !     ' 

These  astounding  results  are  reached  by  ignoring  or  distorting 
the  unmistakable  requirements  of  the  Wheeling  Ordinance: 

(1)  By  charging  West  Virginia  with  only  some  and  a  com- 
paratively small  part  of  the  actual  expenditures  made  by  Vir- 
ginia in  West  Virginia  territory  during  the  debt  period,  when  the 
decree  and  the  Ordinance  requires  the  new  State  to  be  charged 
with  ALL  of  those  expenditures. 
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(2)  By  omitting  to  charge  West  Virginia  with  any  share  what- 
soever of  the  largest  items  of  the  "ordinary  expenses,"  and  failing 
to  charge  her  with  a  just  proportion  of  such  expenses  as  West  Vir- 
ginia concedes  to  have  been  "ordinary." 

( .'! )  By  inking  credit  Tor  Large  sums  as  having  been  paid 
into  the  treasury  of  Virginia  from  West  Virginia  counties,  which 
were  never  in  fact  paid  into  the  Virginia  treasury,  from  those 
counties ;  and 

(-1)  By  omitting  to  charge  West  Virginia,  with  money  and 
the  fair  value  of  bank  stocks  which  she  received  from  Virginia  on 
and  after  June  20,  1863. 

These  results  are  so  unconscionable  as  to  absolutely  discredit 
the  data  upon  which,  and  the  methods  by  which  they  are  reached. 

We  will  submit  alternative  statements,  showing  the  amount 
of  West  Virginia's  liability  upon  the  basis  of  the  Master's  re- 
port under  paragraphs  III,  IV,  VII  and  VI  of  the  decree, 
modified  as  we  consider  it  should  be  m  respect  to  the  so-called 
••indirect"'  expenditures  made  by  Virginia  in  building  roads. 
turnpikes,  bridges,  &c,  in  West  Virginia  territory,  and  by  the 
addition  of  the  money  received  by  West  Virginia  from  Virginia  in 
1863  and  1864. 

These  paragraphs  following  the  Wheeling  Ordinance,  direct 
West  Virginia  to  be  charged  with  three  classes  of  debits : 

(1)  With  all   State   expenditures  in  West  Virginia  counties: 

(2)  With  a  fair  proportion  of  the  ordinary  expenses  of  the 
State  government  during  the  specified  period ;  and 

(3)  In  addition  to  these  items  under  the  Ordinance,  West 
Virginia  is  chargeable  with  the  value  of  certain  bank  stocks  and 
with  the  money  which  the  new  State  received  from  Virginia  on  and 
after  June  20,  1863. 

West    Virginia    is    to    be    credited    under    the    Ordinance  and 

Paragraph    VI    of    the    decree    with    all    payments    made    into  the 

treasury  of  Virginia  from  West     Virginia     counties     during  the 
same  period. 
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As  we  have  already  seen,  the  chief  points  of  difference  arise 
in  the  determination  of 

(1)      What   expenditures   were   made   by   Virginia   in   West   Vir- 
ginia territory ; 

(2)  What  were  the  ordinary  expenses  of  the  State? 

(3)  What  was  West  Virginia's  fair  propotrion  of  those  ordi- 
nary expenses ;  and 

(4)  What  payments  were  made  into  the  State  Treasury  from 
West  Virginia  counties? 

These  questions  have  been,  already,  fully  discussed  in  a  gen- 
eral way. 

The  points  of  divergence  between  opposing  views  will  be 
clearly  presented  by  the  following  concise  tabulated  statements, 
showing  the  results  in  dollars  and  cents : 
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STATEMENT  I. 

Stating  West    Virginia's    Liability,    apportioning    ordinary    ex- 
penses on  basis  of  total  population,  including  slaves: 


Debit  < 'harges 


Paragraph  III.  —  Actual  expenditures 
made  by  Virginia  in  West  Virginia 
counl  ies : 

(.1)   Amount  allowed  by  the  Mas- 
ter   $2,811,559  98 

Hi)  Add  amount  actually  expend- 
ed by  Virginia  in  West  Vir- 
ginia territory  through  public 

improvement  companies L,104,400  85     $3,915,960  83 

Paragraph  IV. — Proportion  of  ordi- 
nary expenses,  on  basis  of  total 
illation  including  slaves,  ascer- 
tained under  this  paragraph  of  the 
decree  by  the  Master  (Master's  Im- 
port, p.  140)  8,147,455  92 
Pragraph  VII. — Money  •  property 
and  stock  received  by  West  Vir- 
ginia from  Virginia : 

(a)    As  found  by  the  Master $500,828  00 

(Master's  Report  p.  193) 
(M   Add     for     cash     received     by 
West     Virginia     from     Vir- 
ginia    (Master's     Report,     p. 
181)    170,77146 


$671,599  46 
Deduct  for  value  of  stock,   as   charged 
by    Master    under    Paragraph     VII, 
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of  the  Sweet  &  Salt  Sulphur  Springs 
and  White  &  Salt  Sulphur  Springs 
Turnpike  Companies,  and  the  Fair- 
mount  &  Palatine  Bridge  Co.,  the 
expenditures  upon  which  are  in- 
eluded  in  the  above  total  of  $1,104,- 
400.85  (para.  Ill)— See  p.  12  Com- 
plainant's Exceptions,  and  Joint  Ex-  ■ 
hibit  C-l,  pp.  4,  5,  6,  R.  375,  376,  377.     23,578  00  648,021  46 


$12,711,438  21 


Credit  West  Virginia: 


Paragraph    VI. — -By    receipts    from    West    Virginia 

counties  (Master's  Report,  p.  179) 6,105,884  75 


On  this  basis  West  Virginia's  share  of  the 

debt,  as  of  January  1,  1861.  would  be $  6,605,553  46 
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STATEMENT  II. 

Stating  Wesi  Virginians  Liability,  apportioning  ordinary  ex- 
penses on  basis  of  population,  excluding  slaves: 

Debit  Charges : 

Para.  III. — Expenditures  made  by  Virginia  in 
West  Virginia  counties,  as  shown  in  Statement 
I    $  3,915,960  S3 

Para.  IV. — Proportion  of  ordinary  expenses,  on 
basis  of  population  without  slaves  (  Master's 
Eep.   140)    11,452,862  66 

Para.  VII. — Money  and  stocks  received  by  West 
Virginia  from  Virginia  on  and  after  June  20. 
1863, — as  shown  in  Statement  I 648,021  46 

$16,016,844  95 
( 'redit  West  I  irginia : 

Para.  VI. — By  receipts  from  West  Virginia  coun- 
ties (Master's  Eeport,  p.  179)   6,105,884  75 

On  this  basis  West  Virginia's  share  of  the  debt, 

as  of  January  1,  1861,  would  be $  9,910,960  20 

For  reasons  already  shown  to  the  Court,  we  consider  this  a 
fair,  just  and  equitable  basis  of  adjustment — far  fairer  than  it 
would  be  to  include  the  slave  population  as  a  factor  in  making  this 
apportionment.  It  is  the  amount  assignable  to  West  Virginia  under 
the  Wheeling  Ordinance,  reasonably,  and  fairly  construed  and 
applied. 

But,  following  a  suggestion  made  by  Mr.  Justice  Harlan  dur- 
ing one  of  the  former  hearings  of  the  case  (See  West  Virginia's 
Compilation,  Vol.  II,  p.  227)  we  have  had  an  alternative  state- 
ment prepared,  apportioning  the  ordinary  expenses  of  the  State  Gov- 
ernment on  the  Federal  basis,  by  which  three-fifths  of  the  slaves 
would  be  counted,  as  follows : 
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STATEMENT  III. 

Ascertaining  West  Virginia's  liability,  apportioning  ordinary 
expenses  on  the  basis  of  total  white  and  three-fifths  of  the  slave 
population : 

Debit  Charges : 

Para:  III. — Expenditures  made  by  Virginia  in 
West  Virginia  counties,  as  shown  in  our  State- 
ment J,  supra $  3,915,960  83 

Para:   IV. — West  Virginia's  share     of     ordinary     ex 

penses,  averaged  by  decades,  on  basis  of  total 

white  and  three-fifths  of  slave  population,  as 

follows : 

Mar.  1!).  1823  to  Sept.  30,  1830  ._$  584,731  2? 

Oct.  1,  1830  to  Sept.  30,  1840 1.087,063  53 

Oct.  1,  1840  to  Sept.  30,  1850 2,017,673  93 

Oct.  1.  1850  to  Dec.  31,  1860 ."">.4P?,.r21  32   9.161,9! 5 


Para:  VII. — Money  and  stock  received 
by  West  Virginia  from  Virginia  on 
and  after  June  20,  1863, — as 
shown  in  Statement  1.  supra 648,021  46 


$13,725,972  34 


( 'redit  West  Virginia  '. 

Para :  VI. — By  receipts  from  West 
Virginia  counties  (Master's  Re- 
port. ]».   179)    6.10--). SSI    75 


On  tliis  basis  West  Virginia's  share 
of  the  debt,  as  of  January  1.  L861, 
would  be $7,620,08';   59 
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It  is  ;i  significant  circumstance  thai  the  amount  which  West 
Virginia  would  have  to  pay  upon  this  basis  is  so  nearly  the  same 
as  the  sum  which  would  he  assigned  to  her.  if,  discarding  the  Wheel- 
ing Ordinance,  the  apportionment  were  made  on  the  basis  of  the 
assessed  value  of  the  real  estate  in  the  two  States  as  of  -hi no  20,  1863 
which  gives  West  Virginia's  share  of  the  debt  as  being  $7,383,189.44, 
the  difference  being  only  $236,898.15.  or  only  about  3  per  cent. 

Following  the  Master's  Eeport,  we  will  now  submit  statements 
of  the  amount  of  West  Virginia's  liability,  under  the  directions  of 
paragraphs  IIT,  V.  VII  and  VI  of  the  decree: 
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STATEMENT  IV. 

Giving  West  Virginia's  liability,  apportioning  the  ordinary  ex- 
penses of  the  State  on  fair  estimated  value  June  20,  1863,  of  real  and 
personal  property,  with  slaves — estimated  values  of  personal  property 
and  slaves  being  those  adopted  by  the  Master  but  excepted  to  *by 
Plaintiff : 

Debit  < 'harges: 

Para:  III. — Expenditures  by  Virginia  in  West  Virginia 

territory,  as  shown  in  our  Statement  I,  above... $  3,915,960  83 

Para:  V. —  Proportion  of  ordinary  expenses  of 
State  Government  on  basis  of  estimated  value  of 
real  and  personal  property,  including  slaves, 
counted  at  the  figures  rerported  by  the  Master  for 
said  persona]  property  and  slaves  on  June  20, 
1863, — excessive  as  we  believe,  and  as  we  think 
we  have  shown  those  valuations  to  be  (Master's 
report,  p.  172) 6,078,367  90 

Para:  VII. — Bank  Storks  and  money  received  by 
West  Virginia  from  Virginia,  on  and  after 
June  20,  1863,  as  shown  by  Statement  I,  above.  .  .        648,021  46 


$10,642,350  25 

( 'red if  West  Virginia  : 

Para:  VI. — By  receipts   Prom  West  Virginia  counties 

(  Masters  report,  p.  179) 6,105,88  I   75 


On  this  basis  West  Virginia's  share  of  the  debt 

as  of  January  1,  1861,  would  be   , $  4,536.465  50 
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STATEMENT  V. 

Showing  West  Virginia's  share  of  the  debt  on  same  basis  as  No. 
I V.  except  that  the  slaves  are  excluded  from  the  computation  of 
estimated  values  of  real  and  personal  property  in  .lime,  1863: 

Debit  ( barges : 

Para:  III. — Expenditures  in  West  Virginia  terri- 
tory, as  shown  in  our  Statement  I.  above $3,015,960  83 

Para  :  V. — Proportion  of  ordinary  expenses,  appor- 
tioned according  to  fair  estimated  value  of  real 
and  personal  property,  without  staves,  (Mas- 
ter's Eeport  172)   9,463,553  58 

Para  :  VII. — Value  of  stocks     and    money    received 
by  West  Virginia  from  Virginia  on  and   after 
June  20,  1863,  as     shown    in    our    Statement    I 
(Master's  Eep.  193)   648,021  46 


$14,027,535  87 

Credit  West  Virginia: 

Para :   VI. — By  receipts   from    West    Virginia   coun- 
ties (Master's  Eeport,  p.  179)   6,105,884  75 


On  this  basis  West  Virginia's  share  of  the  debt 

as  of  January  1,  1861,  would  be 7,921,651  12 

These  Statements  IV  and  V  are  given,  not  because  we  consider 
that  property  values  constitute  the  fairest  or  a  fair  criterion  for  the 
apportionment  of  the  ordinary  ex] tenses  of  the  State,  or  because  we 
consider  the  Master's  large  estimates  of  the  value  of  the  personal 
property  and  slaves  in  Virginia  in  June,  1863,  as  at  all  justified 
by  the  proofs,  but  merely  to  indicate  that  even  upon  those  exces- 
sive valuations  the  indebtedness  of  West  Virginia  would  be  $4,- 
362,964.50,  on  January  1,  1861,  if  personal  property  and  slaves  be 
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counted  as  being  worth  in  Virginia  in  June  1863,  very  much  more 
than  they  were  in  January,  1861,  and  would  be  $7,921,651.12,  if 
slaves  is  excluded  from  the  calculations,  as  they  ought  to  be  as  a 
matter  of  fair  dealing,  in  apportioning  the  ordinary  expenses  of 
the  State. 
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STATEMENT  VI. 

Showing  West   Virginia's   share   of  the   debt,   apportioning   or- 
dinary expenses  on  basis  of  property  values,  as  of  January  1,  1861: 

Debit  Charges : 

Para :  III. — Expenditures  made  by  Virginia  in 
West  Virginia  territory,  as  shown  in  our  State- 
ment I,  above $  3,915,960  83 

Para :  V. — Proportion  of  ordinary  expenses  on  basis 
of  fair  estimated  property  values,  including 
slaves,  on  January  1,  1861,   (Master's  Eep.  173)        6,805,289  57 

Para :  VII. — Value  of  money  and  Bank  stocks  re- 
ceived by  West  Virginia  from  Virginia  on  and 
after  June  20,  1863,  as  shown  in  Statement  I, 
above   648,021  46 


$11,369,271  8ff 
Credit  West  Virginia: 

Para :  VI. — By  receipts  from  West  Virginia  counties 

(Master's  Eeport,  p.  179) 6,105,884  75 

On  this  basis  West  Virginia's  share  of  the  debt, 

as  of  January  1,  1861,  would  be $  5,263,387  11 
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STATEMENT  VII. 

Showing  West  Virginia's  share  of  the  debt,  apportioning  ordi- 
nary expenses  on  basis  of  property  values,  excluding  slaves,  as  of 
January  1,  1861 : 

Debit  Charges: 

Para:  III. — Expenditures  made  by  Virginia  in  West 
Virginia  territory,  as  shown  in  Statement  I, 
above    $  3,915,960  83 

Para :  V. — Proportion  of  ordinary  expenses  on  basis 
of  fair  estimated  valuation  of  property,  exclud- 
ing slaves,  as  of  January  1.  1861,  (Master's  Ee- 
port  173) 8,586,648  25 

Para:  VII. — Value  of  stocks  and  money  received 
by  West  Virginia  from  Virginia  on  and  after 
June  20,  1863.  as  shown  in  our  Statement  I, 
above  648,021  46 

$13,150,630  54 

Credit    West   Virginia: 

Para :  VI. — By  receipts  from  West  Virginia  counties 

(Master's  Report,  p.  179) 6,105,884  75 

On  this  basis  West  Virginia's  share  of  the  debt, 

as  of  January  1,  1861,  would  be $  7,044,745  79 

These  last  two  tables  are  given  not  because  we  consider  the 
principle  on  which  they  are  stated  a  correct  <  one,  but  merely  to 
show  that  even  upon  the  inaccurate  basis  upon  which  they  rest, 
West  Virginia  will  owe  a  very  large  sum. 

The  more  we  consider  the  problems  presented  in  this  case  the 
stronger  our  conviction  is  that  the  amount  of  West  Virginia's  lia- 
bility, ascertained  under  the  terms  of  the  Wheeling  Ordinance — if 
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thai  ordinance  be  sensibly,  reasonably,  and  fairly  construed — is 
justly  and  equitably  ascertained  in  Statement  II.  hereinabove  sub- 
mitted by  us.  That  statement,  which  is  supported  by  strong  con- 
siderations of  reason  and  justice,  ascertains  that  indebtedness  to  be 
$9,910,960.20,  as  of  January  1.  L861. 


hi  an}'  case  and  upon  any  amount  for  which  West  Virginia  shall 
be  decreed  to  he  Liable,  we  most  respectfully  and  most  earnestly 
insist  that  interest  should  be  decreed  againsl  her  according  to  her 
moral  and  legal  obligation  under  the  terms  of  her  contract. 

With  entire  deference  for  the  sincerity  of  the  divergent  views 
of  our  honorable  opponents  upon  these  questions,  we  are  per- 
suaded that  less  than  this  would  not  do  justice  to  the  complainant, 
and  to  the  common  creditors  of  the  complainant  and  the  defendant 
here. 
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(4)  j 

The  Liability  of  West   Virginia  for  Interest. 

Is  West  Virginia  justly,  legally,  equitably,  and  contractually 
chargeable  with  interest? 

In  this  connection,  we  must  remember  that  the  contract  which 
we  are  considering  was  a  Virginia  contract. 

Under  the  law  of  Virginia  as  repeatedly  adjudicated  by  her 
highest  court,  tbe  interest  is  incident  to  the  obligation,  and  when- 
ever a  debt  is  due,  the  debtor  is  bound  to  pay  interest  unless  re- 
lieved from  this  obligation  by  agreement.  This  is,  and  has  been 
the  law  of  the  Commonwealth  for  more  than  one  hundred  years. 

hi  J  ours  v.  Williams,  2  Call,  106,  decided  in  1799,  Edmund 
Pendleton,  who  was  one  of  the  great  judges  of  our  country,  de- 
livering the  opinion  of  the  court  said: 

"Interest  is  allowed  because  it  is  natural  justice  that  he  who 
has  the  use  of  another's  money  should  pay  interest  for  it." 
Cited  with  approval  in  Baker  v.  Morris,  10  Leigh  284,  Mc- 
Veigh v.  Howard,  87  Va.,  599,  and  Stuart  v.  Hurt,  88  Va.,  343. 
In  II atelier  v.  Lewis,  4  Randolph  152,  157,  the  court  laid  down 
the  rule  in  the  following  expressive  language : 

"The  interest  follows  the  principal  as  the  shadow  does  the 
substance." 

In  Chapman  v.  Shepherd,  the  court  said: 

"'In  contracts  for  the  payment  of  money,  interest  is  not  given 
as  damages  at  the  discretion  of  the  court,  or  jury,  but  as  an 
incident  to  the  debt,  which  the  court  has  no  discretion  to  re- 
fuse." 

Chapman  v.  Shepherd.  24  Gratt,  377,  384, 

Roberts  v.  Cocke,  28  Graft.  207. 

Tidball  v.  Shenandoah  National  Bank,  100  Va.  741. 
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"Interest  is  favored  both  by  the  legislative  and  judicial 
bodies  of  the  State." 

Tazewell  v.  Saunders,  L3  Craft,  354,  370. 

In  McVeigh  v.  Howard,  si  Va.  599,  the  Supreme  Court  of  Ap- 
peals of  Virginia  said  : 

"It  is  the  settled  rule  that  when  no  day  is  named  in  the 
bond  or  note  given  for  the  payment  of  a  precedent  debt,  it  is 
due  and  payable  on  the  day  of  its  date,  and  hears  interest  from 
that  date,  though  no  interest  be  reserved.  Such  an  instru- 
ment like  a  bond  or  note  payable,  in  Virginia,  on  demand,  is 
payable  presently,  and  bears  interest  from  date.  This  doctrine 
is  founded  in  good  conscience  and  correct  morals."  *   *   * 

Citing  Jones  v.  Williams  and  Hatcher  v.  Lewis,  quoted  above. 

Such  is  the  law  of  Virginia  as  to  interest. 

The  law  of  West  Virginia  in  regard  thereto  is  the  same. 

In  Shipman  v.  Bailey,  "30  W.  V.  140.  146,  Judge  Snyder,  an- 
nouncing the  unanimous  opinion  of  the  Supreme  Court  of  Appeals 
of  that  State,  after  citing  a  number  of  authorities  upon  the  ques- 
tion, stated  the  rule  as  follows : 

"Other  authorities  of  the  same  character  might  be  cited, 
hut.  we  think,  we  have  given  sufficient  to  establish  the  rule 
which  seems  to  be,  that  in  contracts  for  the  payment  of  money 
interest  on  the  principal  sum  is  a  legal  incident  of  the  debt 
and  a  part  of  the  contract,  and  wherever  there  is  a  contract 
for  the  payment  of  a  specified  legal  rate  of  interest,  whether 
such  rate  is  fixed  by  the  contract  itself  or  by  the  law  of  the 
place  where  the  contract  is  made,  .the  obligation  of  the  con- 
tract extends  to  the  payment  of  such  interest  as  fully  as  it 
does  to  the  principal  sum,  and  courts  have  no  more  power  to 
change  the  rate  of  interest  thus  fixed,  than  they  have  to  dis- 
pense with  the  enforcement  of  the  contract  either  in  whole  or 
in  part." 

That  decision  reaffirms  another  proposition,  applicable  to  this 
case,  already  a  part  of  the  jurisprudence  of  West  Virginia,  by  the 
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adjudications  of  the  Supreme  Court  of  Virginia  rendered  before 
the  birth  of  the  new  State,  namely,  that  the  lex  loci  contractus 
controls  in  the  matter  of  the  interest  chargeable  against  a  debtor. 

hi  Pickens  v.  McCoy,  24  West  Va.  344-352,  the  court  affirms 
Shipman  v.  Bailey,  and  adopts  the  language  just  quoted  from  that 
decision. 

Independently  of  these  West  Virginia  decisions,  such  parts 
of  the  common  law  and  of  the  laws  of  the  State  of  Vigrinia  as 
were  in  force  on  the  20th  of  June,  1863,  when  the  first  Consti- 
tution of  West  Virginia  went  into  operation,  and  as  are  not  re- 
pugnant to  said  Constitution,  were  continued  and  declared  to  be 
the  law  of  West  Virginia.  Section  8  of  Article  XI,  of  the  first 
West  Virginia  Constitution.  And  see  present  West  Virginia  Consti- 
tution. 

The  effect  of  this  provision  was  to  adopt  for  the  new  State 
the  body  of  the  common  and  statute  laws  of  the  Commonwealth, 
so  far  as  the  same  were  in  force  within  the  boundaries  of  the  new 
State  on  the  20th  of  June,  1863. 

As  a  part  of  this  body  of  laws,  the  law  of  Virginia  as  to 
interest  became,  and  has  continued  to  be,  a  part  of  the  laws  of 
West  Virginia. 

Such,  then,  was  the  law  of  Virginia  before,  at  the  time  of  and 
since  the  formation  of  West  Virginia,  as  to  the  legal  and  equita- 
ble liability  of  a  debtor  or  contractor  to  pay  interest.  Such  has 
been  the  law  of  WTest  Virginia  since  the  hour  of  her  birth.  And 
such  was,  and  is,  the  law  of  the  contract  evidenced  by  the  pub- 
lic Acts  of  Virginia  and  West  Virginia  set  forth  in  complainant's 
Bill. 

This  is  the  rule  in  Virginia  as  to  debts  due  by  the  Common- 
wealth 

The  question  Avas  presented  in  the  celebrated  ease  of  Higgin- 
botha's  Executrix  v.  Commonwealth,  25  Gratt.  ( > *2  7 . 

That  was  a  suit  against  the  Commonwealth  to  recover  the 
amount  due  Higginbotham's  Executrix  on  certain  past  due  divi- 
dends on  stocks  which  had  been  guaranteed  and  assumed  by  Vir- 
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ginia   by   the  Acts  cited   in   the   opinion   of  the   Court. — 26   Gratt. 
630,  631. 

There  was  no  express  contract  by  the  State  to  pay  interest 
upon  said  dividends.  The  petitioner's  claim  was  for  the  amount 
of  the  dividends  "with  its  accruing  interest/5 

The  unanimous  decision  of  the  Supreme  Court  of  Virginia 
was  thai  "judgment  should  be  entered  for  the  peitioner  for  the 
amount  of  her  demand  with  interest."' — Idem,  p.  641. 

The  framers  of  the  Wheeling  Ordinance  must  be  presumed  to 
have  drawn  that  instrument  with  reference  to  the  principle  of 
equity  and  justice  which  had  then  and  long  before  that  time  been 
embodied  in  the  laws  of  Virginia  by  the  repeated  decisions  of  her 
highest  court. 

To  Virginia  and  "West  Virginia  lawyers  of  that  day,  as  since 
that  time,  Judge  Colter's  apt  formula  that,  "the  interest  follows 
the  principal  as  the  shadow  does  the  substance,"  was  as  familiar  as 
any  other  accepted  nil<   of  equity  or  of  law. 

Under  the  law  of  Virginia  in  force  at  the  time  of  these  trans- 
actions, interest  upon  the  portion  of  the  debt  which  West  Vir- 
ginia was  to  take 'upon  herself,  was  an  essential  incident  of  the 
debt,  and  its  payment  as  much  a  part  of  the  obligation  as  was 
the  payment  of  the  principal. 

But,  even  if  the  lex  loci  contractus  had  not  brought  us  to 
this  conclusion,  the  language  of  the  ordinance  itself,  fairly  con- 
strued, leads  to  the  same  result. 

That  language  is  that: 

"The  new  State  shall  take  upon  itself  a  just  proportion 
of  the  public  debt  of  the  Commonwealth  of  Virginia,  prior 
to  the  first  day  of  January.  1861/'  etc. 

Xow,  that  debt  was  an  interest  bearing  debt.  It  was  repre- 
sented by  obligations  of  the  undivided  State,  some  of  them  paya- 
ble at  a  future  day,  some  of  them  at  a  future  day  and  thereafter 
at  the  pleasure  of  the  Commonwealth,  but  all  of  them  interest 
bearing  obligations,  obligations  in  which  the  payment  of  the  stipu- 
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lated  interest  was  made  as  much  a  part  of  the  debt  as  was  the  pay- 
ment of  the  principal. 

The  interest  was  an  integral  part  of  the  debt,  and  as  many 
of  the  bonds  were  payable  thirty-four  years  after  date,  and  over 
$10,000,000  of  them  at  the  pleasure  of  Virginia,  with  interest 
from  date,  the  interest  as  to  much  of  the  debt  constituted  much 
the  greater  part  of  it. 

It  was  the  manifest  intention  of  the  enactors  of  that  ordi- 
nance, unless  we  are  to  ascribe  to  them  the  sinister  purpose  of 
perpetrating  a  flagrant  wrong  and  injustice,  that  the  new  State  should 
take  upon  itself,  and  relieve  what  remained  of  the  old  State  of  a 
part  of  the  burden  of  debt  which  rested  upon  both  States.  They 
knew  that  that  burden  consisted  as  well  of  interest,  as  principal, 
and  as  much,  of  interest  as  of  principal. 

It  was  not  proposed  that  the  new  State  should,  as  soon  as 
she  became  a  State,  pay  in  cash  a  sum  to  be  ascertained  in  the 
manner  indicated  in  the  Ordinance.  The  framers  of  the  ordi- 
nance understood  too  well  that  under  the  conditions  then  existing, 
it  would  be  impossible  for  the  new  State  to  raise  and  pay  any  con- 
siderable sum  in  cash. 

Why  the  new  State  Avas  dependent  upon  the  old  State  for  the 
money  necessary  to  enable  her  to  begin  business  and  she  did  not 
have  and  in  the  uature  of  things  could  not  command  sufficient 
amount  of  cash  to  pay  off  one-tenth  or  even  one-twentieth  of  the 
then  Virginia  debt. 

The  stipulation  was  not  that  the  new  State  should  pay  a  sum 
in  cash  on  account  of  its  share  of  a  common  indebtedness;  but  that 
it  should  take  upon  itself  a  just  proportion  of  that  debt,  to  be  as- 
certained as  in  the  Ordinance  prescribed. 

Are  we  to  understand  that  a  court  of  conscience  is  to  be 
asked  to  construe  that  stipulation  to  mean  that  the  new  State  shall 
take  upon  itself  only  a  proportion  of  a  part  of  that  debt?  That 
it  shall  assume  a  share  of  the  principal  only  of  the  debt,  but  shall 
be  exonerated  from  any  part  of  the  interest  which  was,  and  is,  as 
integral  a  part  of  the  Virginia  debt,  and  of  the  obligations  which 
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represent  it,  as  the  branches  are  a  part  of  the  tree  from  whose 
trunk  they  spring? 

In  their  elaborate  arguments  in  this  ease,  opposing  counsel 
have  heretofore  devoted  very  little  attention  to  this  important 
question,  alt  hough  it  was  plainly  in  their  minds  when  they  pre- 
pared their  draft  of  decree  and  although  their  attention  was  chal- 
lenged to  it  by  the  argument  for  Virginia.  In  so  far  as  they 
have  discussed  it,  they  have  ignored  the  facts  and  principles  upon 
which  West  Virginia's  legal  "equitable,"  and  "just"'  obligation  to 
assume  and  pay  the  interest  as  well  as  the  principal  of  her  share 
of  the  debt,  rests. 

Bui  West  Virginia's  equitable  and  legal  liability  to  pay  in- 
terest upon  her  share  of  the  debt  of  Virginia  does  not  at  all  de- 
pend alone  upon  the  Wheeling  Ordinance,  or  upon  the  law  of 
Virginia  and  West  Virginia,  which  makes  the  interest  an  essen- 
tial part  of  the  debt :  but  it  rests  still  more  and  beyond  the  possi- 
bility  of  question  upon  the  express  terms  of  the  Constitution  un- 
der which  West  Virginia  became  a  State. 

The  fact,  the  character,  and  the  legal  effect  of  the  compact 
created  by  that  important  transaction  have  already  been  fully 
discussed. 

West  Virginia's  solemn  covenant  in  regard  to  the  equitable 
proportion  of  that  debt  which  she  assumed  was  that  her  Legis- 
lature should  '"provide  for  the  liquidation  thereof  by  a  Sinking 
Fund,  sufficient  to  pay  the  accruing  interest  and  redeem  the  prin- 
cipal within  thirty-four  years." 

This  was  precisely  in  accordance  with  the  plan  which  had  long 
theretofore  been  adopted  by  the  Commonwealth  for  the  payment 
of   her  debt. 

This  plan  was  embodied  not  only  in  the  statutes  but  also 
in  the  Constitution  of  Virginia,  in  force  when  West  Virginia  be- 
came a  State. 

It  was  embodied  in  that  Constitution  in  the  following  terms: 

"29.  There  shall  be  set  apart  annually,  from  the  accruing 
revenues,  a  sum  equal  to  seven  per  cent,  of  the  State  debt 
existing  on   the  first  day  of  January  in  the  vear  one  thousand 
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eight  hundred  and  fifty-two.  The  fund  thus  set  apart  shall 
be  called  the  sinking  fund,  and  shall  be  applied  to  the  payment 
of  the  interest  of  the  State  debt,  and  the  principal  of  such  part 
as  may  be  redeemable.  If  no  other  part  be  redeemable,  then  the 
residue  of  the  sinking  fund,  after  the  payment  of  such  in- 
terest, shall  be  invested  in  the  bonds  or  certificates  of  debt  of 
this  Commonwealth,  or  of  the  United  States,  or  of  some  of 
the  States  of  this  Union,  and  applied  to  the  payment  of 
the  State  debt  as  it  shall  become  redeemable.  Whenever,  after 
the  first  day  of  January,  a  debt  shall  be  contracted  by  the  Com- 
monwealth, there  shall  be  set  apart  in  like  manner,  annually, 
for  thirty-four  years,  a  sum  exceeding  by  one  per  cent,  the 
aggregate  amount  of  the  annual  interest  agreed  to  be  paid 
thereon  at  the  time  of  its  contraction;  which  sum  shall  be  part 
of  the  sinking  fund,  and  shall  be  applied  in  the  manner  before 
directed.  The  General  Assembly  shall  not  otherwise  appro- 
priate any  part  of  the  sinking  fund  or  its  accruing  interest, 
except  intime  of  war,  insurrection  or  invasion." 

Section  29  of  the  Constitution  of  Virginia,  in  force  from 
January  1,  1852,  Code  of  Virginia  for  I860,  p.  47;  Appendix 
to  the  Record,  p;  200. 

It  was  expressed  and  given  further  effect  by  the  second  section 
of  the  following  Act  passed  by  the  General  Assembly  of  Virginia : 

"'Chap.  17.  An  act  establishing  a  sinking  fund     and     pro- 
viding for  the  payment  of  the  semi-annual     interest     on     and 
redemption  of  the  public  debt. 
Passed  March  26,  1853. 

"2.  Whenever  after  the  said  first  day  of  January,  eigh- 
teen hundred  and  fifty-two,  a  debt  shall  be  contracted  by  the 
Commonwealth,  there  shall  be  set  apart,  in  like  manner,  an- 
nually for  thirty-four  years,  a  sum  exceeding  by  one  per  cent, 
the  aggregate  amount  of  the  annual  interest  agreed  to  be  paid 
thereon  at  the  time  of  its  contraction,  which  sum  shall  be  part 
of  the  sinking  fund,  and  shall  be  applied  in  the  manner  here- 
inbefore directed." 

Acts  of  General  Assembly  of  Virginia,  session  of  L852-3, 
p.  29;  Appendix  to  the  Record,  pp.  200,  201. 
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lis  effect  was.  therefore,  well  understood  to  be  to  conform  the 
undertaking  of  West  Virginia  in  regard  to  the  time  and  manner 
of  the  payment  of  her  share  of  the  debt  to  the  plan  and  scheme  of 
payment  which  had  been  adopted  by  the  Commonwealth,  and 
which  experience  had  approved. 

That  scheme  was.  the  creation  from  the  annual  revenues  of  the 
State,  of  a  fund  equivalent  to  seven  per  centum  of  the  principal 
of  the  debt.  Of  this,  six  per  centum  went  to  pay  the  annually  ac- 
cruing in  iciest,  and  one  per  centum  was  invested  and  set  apart  to 
retire  the  principal  sum,  within  thirty-four  years,  and  this  ar- 
rangement was  defined  as  a  sinking  fund. 

It  was  found,  and  if  the  calculation  is  made  it  will  be  shown 
to  be  true,  that  one  per  centum  of  any  sum  invested  and  com- 
pounded at  six  per  centum  interest  per  annum,  will  in  thirty-four 
years  produce  an  amount  equal  to  such  sum. 

This  was  the  theory  and  the  plan  which  Virginia  had  adopted 
for  the  liquidation  of  her  debt. 

It  was  the  plan  with  which  Messrs.  Willey,  Van  Winkle,  Hall, 
Brown,  Haymond,  and  other  members  of  the  first  West  Virginia 
Convention,  who  had  been  previously  members  and  some  of  them 
able  members  of  the  General  Assembly  of  Virginia,  were  doubt- 
less entirely  familiar:  And  it  is  the  same  plan  which  we  find 
incorporated  in  the  scheme  of  settlement  which  constitutes  a  part 
of  the  foundation  upon  which  West  Virginia's  existence  as  a  State 
rests. 

By  this  clause  of  West  Virginia's  Constitution,  therefore,  it 
was  required,  not  that  the  new  State  should  pay  a  lump  sum  in 
cash,  to  be  ascertained  in  the  manner  prescribed,  but  that  she 
should  assume  uan  equitable  proportion  of  the  public  debt  of  the 
Commonwealth"  existing  on  the  31st  of  December,  1860,  and  should 
"provide  for  the  liquidation  thereof  by  a  sinking  fund  sufficient 
to  pay  the  accruing  interest  and  redeem  the  principal  within  thirty- 
four  years." 

The  framers  of  the  West  Virginia  Constitution  thus  mani- 
festly adopted,  and  engrafted  upon  that  instrument,  the  plan  which 
for  nine  years  or  more  had  been  a  part  of  the  organic  and  staturtory 
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law  of  Virginia  for  the  extinguishment  of  her  public  debt,  and  the 
Legislature  of  Virginia  accepted  and  approved  that  plan. 

That  plan  included,  (as  the  West  Virginia  Constitution  also 
expressly  included),  an  undertaking  on  the  part  of  the  State  to 
pay  the  accruing  interest,  and  to  liquidate  or  redeem  the  principal 
of  each  bond  representing  the  debt,  within  thirty-four  years. 

In  simple  language,  the  stipulation  of  West  Virginia  expressed 
in  her  Constitution,  and  accepted  and  acted  upon  by  Virginia,  was, 
that  West  Virginia  would  pay  the  accruing  interest  on  her  share 
of  the  debt,  as  it  should  accrue,  and  the  principal  thereof  within 
thirty-four  years. 

That  such  was  her  express  undertaking,  appears  from  the  lan- 
guage of  her  first  Constitution,  interpreted  according  to  the  reas- 
onable  and  natural  meaning  of  that  language 

That  such  was  the  purpose,  meaning,  and  effect  of  that  lan- 
guage, is  conclusively  shown  when  we  read  it  in  the  light  of  the 
plan  established  by  the  Constitution  and  statute  of  Virginia,  then 
in  force,  for  the  establishment  of  a  sinking  fund  for  the  liquida- 
tion of  her  public  debt  which  plan  was  adopted  by  the  new  State 
as  to  its  share  of  that  debt. 

And  so,  we  find  that  both  by  the  express  terms  of  the  Wheel- 
ing Ordinance  fairly  construed,  and  by  the  express  terms  of  the 
Constitution  under  which  Virginia  and  the  National  Congress  con- 
sented that  West  Virginia  should  become  a  State,  this  new  State 
has  become  expressly  obligated  to  pay  interest  upon  the  share  of 
the  principal  of  the  common  public  debt  for  which  she  is  liable. 

These  positions  are  Dot  at  all  in  conflict  with  the  general  rule 
of  American  and  of  public  law,  as  clearly  defined  by  this  court  in 
United  States  v.  NortJi  Carolina,  136  IT.  S.,  211,  as  the  law  govern- 
in-  that  ease,  that, 

1.  "Interest,  when  not  stipulated  by  contract  or  authorized  by 
statute,  is  allowed  by  the  courts  as  damages  for  the  detention  of 
money  or  property;" 

'I.     '"Interest  is  not  to  be  awarded  againsl  a  sovereign  unless  its 
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consent  has  been  manifested  by  an  act  of  its  legislature,  or  by 
a  lawful  contract  between  executive  officers;" 

3.  "By  decisions  in  North  Carolina  that  State,  unless  by  or  pur- 
suant to  an  explicit  statute  is  not  liable  for  interest,  even  on  a  sum 
certain  which  is  over  due  and  unpaid." 

See  also  South  Dakota  v.  North  Calolina,  192  U.  S.,  286. 

The  question  presented  in  the  case  at  bar  is  taken  out  of  the 
reason  and  the  decision  of  this  Court  in  the  North  Carolina  cases 
by  the  following  circumstances  : 

(1)  The  obligation  to  pay  interest  is  determined  by  the  lex 
loci  contractus,  and  under  the  settled  law  of  Virginia  which  was 
The  law  of  the  contract  between  West  Virginia  and  Virginia,  and 
under  the  law  of  West  Virginia  also,  interest  is  not  and,  never  has 
been  allowed  as  damages  for  the  detention  of  money,  but  in  those 
jurisdictions  interest  is  allowed  as  an  essential  incident  of  a  con- 
tract, whether  express  or  implied,  for  the  payment  of  money,  and 
as  a  matter  of  right  and  justice. 

This  court,  in  its  opinion  in  United  States  v.  North  Carolina, 
expressly  rested  that  decision  upon  the  fact  that  under  the  law 
of  North  Carolina  no  interest  was  payable  on  such  a  contract. 

(2)  The  payment  of  interest  is  here  an  obligation  imposed  by 
statute — first  by  the  Wheeling  Ordinance,  and  second  by  the  Con- 
stitution under  which  West  Virginia  became  a  State. 

(3)  The  express  contract  of  West  Virginia  upon  which  her 
existence  as  a  State  was  conditioned  requires  her  to  pay  interest 
on  the  part  of  the  debt  which  she  assumed. 

This  is  a  very  much  stronger  case  for  a  decree  for  interest  than 
United  States  v.  State  of  New  Yorl\  160  U.  S.  600,  righteous  as 
was  the  allowance  of  interest  there. 

Paraphrasing  the  language  of  this  court  in  that  case.  p.  621,  "It 
would  be  a  reflection  upon  the"  honorable  motives  of  the  mem- 
bers of  the   Convention  which  framed     the     Wheeling     Ordinance 
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and  the  West  Virginia  Constitution  "if  we  did  not  place  a  liberal 
interpretation  upon  those  acts  and  give  effect  to  what,  we  are  not 
permitted  to  doubt,  was  intended  by  their  passage." 

Another  question  which  arises  in  connection  with  the  consider- 
ation of  this  subject,  is,  from  what  time  is  West  Virginia  justly 
and  equitably  bound  to  pay  that  interest? 

Answer  to  this  is  furnished  by  the  Wheeling  Ordinance  and 
by  the  section  of  the  first  West  Virginia  Constitution  above  quoted. 

The  settlement  by  the  terms  of  both  instruments  was  to  be 
made  as  of  the  arbitrary  date  of  January  1,  1861,  or  to  be  precisely 
accurate,  as  of  December  31,  1860.  That,  accordingly,  is  the  date 
from  Avhich  fairly,  equitably,  and  legally,  (because  it  accords  with 
the  express  terms  of  both  the  ordinance  and  the  Constitution),  the 
interest  should  be  computed. 

As  already  shown,  the  debt,  a  proportion  of  which  as  of  that 
date,  West  Virginia  was  to  assume  and  pay,  was  an  interest  bear- 
ing debt,  and  the  interest  was  as  integral  a  part  of  it  as  was  the 
principal. 

A  farther  hindered  inquiry  to  the  last  is :  To  what  time  should 
West  Virginia  be  required  to  pay  such  interest  ? 

Our  response  to  this  is,  that  she  is  justly,  equitably  and  legally 
bound  to  pay  this  interest. 

(1)  By  the  terms  of  the  Wheeling  Ordinance;  certainly,  for 
the  period  during  which  the  debt  of  the  Commonwealth  existing 
on  the  31st  of  December,  1860,  would  continue  to  be  an  inteerst 
bearing  debt :  And  we  have  seen  that  that  was  not  only  until 
the  obligations  representing  the  debt  became  due,  but  under  the 
just  rule  of  the  law  of  Virginia  as  to  interest,  in  force  during  the 
whole  period  of  the  creation  of  the  debt,  until  that  principal  should 
be  fully  paid. 

(2)  By  the  terms  of  the  section  of  her  Constitution  above 
quoted,  accepted  by  Virginia  and  by  the  Congress,  West  Virginia  un- 
tertook  to  pay  all  the  accruing  interest  on,  and  the  principal  of, 
her  share  of  that  debt  in  thirty-four  years. 

She  has  failed  and  refused  to  pay  that  share,  or  any  part  of 
it. 


I    nMI-l.AIXANl's     BRIEF  483 

The  interest  accruing  thereon  from  December  31,  1860,  has  con- 
tinued to  accrue,  as  to  her,  until  it  now  amounts  to  vastly  more 
than  the  principal.  It  was  that  interest  which  West  Virginia 
agreed  to  pay,  and  it  was  that  principal  for  the  payment  of  which 
West  Virginia's  Legislature  was  to  make  provision,  so  that  the 
same  should  be  paid  within  the  thirty-four  years. 

We  are  unwilling  to  anticipate  that  the  learned  counsel  for 
the  defendant  will  argue  that  West  Virginia,  by  the  language  of 
that  provision  of  her  Constitution,  is  only  bound  to  pay  interest 
for  thirty-four  years  from  December  31,  I860,  or  from  June  20, 
1863,  because  we  are  unwilling  to  assume  that  our  distinguished 
opponents  would  contend  that  a  state,  any  more  than  an  indi- 
vidual, should  bo  allowed  to  take  advantage  of  her  own  wrong, 
or  proiit  by  her  own  procrastination,  and  neglect  of  duty. 

Here.  West  Virginia  has  not  only  not  paid  a  just,  or  any 
other  proportion  of  the  common  public  debt,  nor  provided  for  the 
payment  of  the  accruing  interest  thereon,  and  for  the  payment  of 
the  principal,  but  she  has  persistently  failed  and  refused  to  do 
either  of  these  things,  and  has  by  the  votes  of  her  Legislature,  again 
and  again  repudiated  any  and  all  liability  whatever  for  any  part 
of  that  indebtedness. 

(See  Eesolutions  of  Legislature  of  West  Virginia,  App.  247, 
248.) 

With  all  deference  for  the  distinguished  counsel  for  the  de- 
fendant, we  venture  to  believe  that  a  court  of  equity  will  not  al- 
low any  defendant,  and  particularly  a  State,  which  should  be  an 
exemplar  of  fair  and  hororable  dealing  in  all  of  its  transactions, 
to  make  gain  out  of  its  own  palpable  dereliction    of  duty. 

And  so,  our  response  to  such  contention,  if  it  shall  be  urged, 
is,  that  equity  will  not  suffer  any  party  to  take  advantage  of  his 
own  wrong. 

Conclusion 

It  is.  true  that  the  amount  which  West  Virginia  is  thus  equi- 
tably bound  to  pay.  including  the  interest  fairly  and  justly  due 
thereon,  will,  as  of  this  date,  asfffreo-ate  a     very     larsre     sum:     but 
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that  constitutes  no  argument  for  her  exoneration  from  the  pay- 
ment of  the  same. 

Fortunately  for  West  Virginia  this  indebtedness,  even  if  the 
very  largest  sum  which  under  any  of  the  alternative  statements 
in  the  case  could  by  possibility  be  found  to  be  due  by  her,  should 
be  decreed  against  her.  would,  in  the  affluence  which  the  record  shows 
she  now  enjoys,  wealth  largely  resulting  from  the  construction  of 
the  very  improvements  upon  which  the  expenditures  made  by  Vir- 
ginia in  roads,  turnpikes,  railroads  and  bridges,  and  in  the  im- 
provements of  the  navigation  of  her  rivers  were  made, — impose 
upon  her  a  burden  easy  to  be  borne,  and  light,  as  compared  with 
what  Virginia,  during  the  period  of  her  greatest  impoverishment, 
has  assumed  and  borne. 

Virginia  not  only  assumed  two-thirds  of  the  original  debt  and 
two-thirds  of  the  accumulated  interest  upon  it  down  to  January 
1st,  1871,  and  in  addition  thereto  the  accumulated  interest  upon 
over  $8,000,00o  of  bonds  issued  by  her  on  account  of  unpaid  and 
accumulated  interest  prior  to  January  1st,  1871,  but  she  paid  off 
in  full  large  amounts  of  interest  accruing  after  December  31st, 
1860,  and  before  January  1st,  1871 ;  and  she  has  paid  off,  also,  in 
full  very  large  amounts  of  the  principal  of  the  original  debt;  and 
has,  also,  paid  off  large  amounts  of  the  principal  of  the  two- 
thirds  of  the  debt  assumed  by  her  in  1871. 

In  addition  to  this  Virginia  has  paid,  as  of  this  date,  over 
$38,000,000  of  interest. 

It  must  be  remembered  that  these  payments,  made  by  Virginia, 
have  been  distributed  through  a  period  of  more  than  forty-five 
years. 

Large  portions  of  these  payments  were  made  by  the  people 
of  Virginia  out  of  limited  resources,  in  the  period  of  their  greatest 
poverty  and  distress. 

If  interest  were  to  be  computed  upon  the  payments  thus  made 
by  Virginia  during  the  last  forty-eight  years  on  account  of  this 
common  debt, — which  would  have  to  be  done  in  order  to  equalize 
West  Virginia  with  Virginia  in  regard  to  these  transactions, — 
the  average  period  upon  which  interest  should  be  so  computed  upon 
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the  payments  so  made  by  Virginia  in  order  to  thus  equalize  her  with 
Wesi  Virginia,  would  be  considerably  more  than  twenty  years;  and 
the  amount  assumed  and  paid  by  Virginia,  including  the  upwards 
of  $25,000,000  of  her  recognized  and  regularly  met  obligations  still 
outstanding,  and  including  the  payments  she  has  heretofore  made 
on  the  whole  debt,  and  on  the  two-thirds  she  has  specifically  assumed, 
would  aggregate  considerably  over  $100,000,000,  as  of  this  date. 

Large  port i<m<  of  West  Virginia  would  today  he  a  wilderness,  but 
for  the  building  of  the  works  of  internal  improvement  whose 
construction  was  secured  by  the  expenditures  above  referred  to  and 
the  building  of  other  works  of  internal  improvement  which  have 
resulted  from  the  construction  of  the  great  lines  upon  which  Virginia 
expended  so  many  millions  of  dollars  of  her  substance. 

The  people  of  West  Virginia  are  to-day  enjoying  the  fruits  of 
the  enterprise  and  liberality  of  the  Comonwealth  in  those  expenditures, 
— not  only  those  expended  within  the  limits  of  "West  Virginia,  but 
also  in  the  expenditure  of  millions  of  dollars  on  works  outside  of 
the  territorial  limits  of  "West  Virginia,  but  which  were  built  in  large 
part  for  the  purpose  of  developing  the  resources  of  the  territory 
now  constituting  that  State. 

Too  much  emphasis  cannot  be  laid  upon  these  facts  and  consid- 
erations. 

Nor  can  it  be  forgotten  that  almost  the  entire  indebtness  which 
is  the  subject  matter  of  this  investigation  was  created  by  the  votes 
of  the  representatives  of  West  Virginia,  and  that  every  little  of  it 
ever  would  have  been  created  but  for  the  support  they  gave  to  the 
A.cts  by  which  this  large  indebtness  was  imposed  upon  the  Common- 
wealth. 

The  complainant  desires  and  asks  only  that  a  decree  which  is 
in  accordance  with  the  legal  and  equitable  rights  and  obligations 
of  the  parties  shall  be  entered. 

Such  a  decree,  she  is  satisfied,  will  impose  upon  the  new  State 
the  duty  of  paying  a  very  large  sum  on  account  of  this  long  ignored 
obligation,  but  a  sum,  every  dollar  of  which  West  Virginia  justly 
owes  and  the  complaint  is  righteously  entitled  to  recover. 
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Her  earnest  plea  is  that  West  Virginia  is  bound  both  by  the  terms 
of  the  Wheeling  Ordinance,  and  of  her  first  Constitution  to  pay  a 
just  and  equitable  part  of  this  debt  with  interest  until  the  same  shall 
be  fully  paid,  and  that  she  shall  not  be  suffered  to  repudiate  either 
obligation. 

She  respectfully  asks  that  a  decree  may  be  entered  for  such  sum 
as  is  thus  equitably  due,  with  interest  thereon  from  the  1st  day  of 
January,  1861,  until  the  obligation  shall  be  fully  discharged. 

SAMUEL  W.  WILLIAMS, 
Attorney  General  of  Virginia. 
WILLIAM  A.  ANDERSON, 
RANDOLPH  HARRISON, 
JOHN  B.  MOON, 

Of  Counsel  for  Complainant. 
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TO    NOTES    OF    ARGUMENT    FOE    THE    COMPLAINANT 

Statemenl  showing  the  principle  expenditures  made  by  Vir- 
ginia prior  to  June  20,  1863,  on  railroads,  canals,  and  other  inter- 
nal improvements  designed  and  buili  for  the  purpose  of  opening  up 
and  developing  West  Virginia  territory,  or  which  are  to-day  parts  of 
railway  systems  and  lines  of  communication  which  serve  the  terri- 
tory and  people  of  West  Virginia  and  afford  them  outlets  to  the 
markets  of  the  world  : 

1.     On    railroads    which    (•(institute    parts    of    the    Chesapeake    and 
Ohio  Railway  : 

On  the  Virginia  Central  E.  R $2,484,134.00 

On  the  Blue  Ridge  R.  R 1,744,723.00 

On  the  Covington  &  Ohio  R.  R 3,206,461.83 


Total  on  Chesapeake  &  Ohio  R.  R $7,435,318.83 

1\.     On  Railroads  which  now  constitute 
parts  of  the  Norfolk  &  Western 
Railway : 

On  Norfolk  &  Petersburg  R.  R $1,341,341.00 

On  Southside  Railroad 1,833,500.00 

On  Virginia  and  Tenn.  R.  R 3,755,000.00 

. $6,929,841.00 

On  Winchester  &  Potomac  R,  R $    270,000.00 

On  Alexandria,  Hampshire  &  Loudoun  R.  R 1,017,248.00 

On  Marietta  &  Cincinnati  R.  R 202,611.00 


Amount  expended  on  Railroads $15,855,018.83 

III.     Canals : 

On    James    River    &    Kanawha 
Canal $10,400,000.00 

On  Chesapeake  &  Ohio  Canal  .  .  250,000.00 

$10,650,000.00 
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IV.  Bridges  in  West  Virginia  $      81,412.00 

V.  On  Turnpikes  and  Eoads  chiefly  in  W.  Va.   .  .     2,849,579.71 

VI.  On  Navigation  Companies  in  West  Virginia 210.500.00 

Total  on  works  built  to  develop  or  serving 
West  Virginia    $29,646,510.54 

For  above  figures  see  message  of  Governor  Walker  to  the  Gen- 
eral Assembly  of  Virginia  March  8,  1870,  Eeport  of  West 
Virginia  Debt  Commission,  West  Va.'s  Compilation  Vol.  1, 
page  474,  and  Joint  Exhibit  C-l,  E.  374  to  377;  Eeports  of 
Auditor  of  Public  Accounts  of  Virginia  1861,  of  2d  Auditor 
1872,  Journal  of  House  of  Delegates  of  Virginia  1871-2,  Docu- 
ment VI. 

The  above  amounts  do  not  include  considerable  sums  expended 
on  roads  and  turnpikes  wholly  in  what  is  now  Virginia,  but  which 
connect  with  roads  or  turnpikes  lying  wholly  in  West  Virginia 
and  constitute  lines  of  travel  which  serve  West  Virginia  as  well  as 
Virginia. 
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containing  extracts  from  the  public  records  and  statutes  of  the  Com- 
monwealth showing  the  nature,  motive,  and  object  of  her  expendi- 
ture's through  joint  stock  internal  improvement  companies: 


Report  of  the  Committee  on  Roads  and  Internal  Navigation  to 
the  General  Assembly,  submitted  December,  1815  (Board  of  Public 
Works  Reports,  Vol.  1,  p.  43)  : 

"Whatever  difference  of  opinion  may  have  at  any  time  existed 
as  to  the  expediency. of  controlling  the  voluntary  direction  of  the 
wealth  and  labor  of  individuals  by  the  application  of  legal  con- 
straint, there  never  has  existed  a  doubt  but  that  it  is  the  duty  as 
well  as  the  interest  of  every  good  government  to  facilitate  the 
necessary  communication  between  its  citizens. 

'"Xext  to  the  enjoyment  of  civil  liberty  itself,  it  may  be  ques- 
tioned whether  the  best  organized  government  can  assure .  to  those 
for  whose  happiness  all  governments  are  instituted,  a  greater 
Messing  than  an  open,  free  and  easy  intercourse  with  one  another  by 
good  roads,  navigable  rivers,  and  canals.  Their  tendency,  by  ex- 
tending commerce  to  promote  the  agriculture  and  manufacture  of  a 
nation  and  thereby  to  augment  its  wealth  and  population,  is  too 
obvious  to  require  much  illustration. 

"The  planter  and  farmer  realize  their  share  of  this  benefit,  in 
the  augmented  value  of  their  lands;  the  manufacturer  and  the 
merchant,  in  the  increased  and  diversified  demands  for  their  indus- 
try and  capital.  Nor  are  the  higher  interests  of  society  less  in- 
debted for  their  advancement  to  the  multiplication  and  improve- 
ment of  these  channels  of  useful  intercourse.  They  afford  the 
means  of  exploring  the  natural  resources  of  a  country  and  invite 
the  genius  of  speculation  to  fit  them  for  the  uses  of  man.  Lands 
too    remote    from    markets    to    tempt    cultivation ;    forests,    hitherto 
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regarded  as  inaccessible;  beds  of  minerals  and  fossils  unknown  or 
neglected,  are  brought  within  the  reach  of  ordinary  enterprise  and 
rendered  subservient  to  the  convenient  comfort  of  the  citizen  or  to 
the  defense  and  safety  of  the  State.  They  confer  on  an  extended 
empire  the  promptitude  and  energy  of  action,  which  are  considered 
peculiarly  characteristic  of  one  of  narrow  dimensions;  since  with- 
out contracting  the  limits  of  its  territory  they  reduce  the  distance 
and  expedite  the  communication  between  the  seat  of  its  govern- 
ment and  its  remotest  extremities. 

"Whether  the  public  force  is  to  be  spread  out  for  defence  or 
combined  for  attack,  they  alike  contribute  to  the  rapidity  and  vigor 
of  its  operations. 

"In  a  republic,  especially,  where  public  opinion  exerts  a  con- 
trolling influence,  and  public  virtue  should  be  the  spring  of  all 
public  action,  they  may  be  considered  an  important  auxiliary,  if 
not  •■>.  necessary  ingredient  of  public  liberty.  They  tend  to  diffuse 
more  equally  the  knowledge  which  experience  acquires  and  the 
leisure  which  wealth  alone  can  purchase ;  they  strengthen  the  cords 
of  social  union  and  the  quick  and  generous  feeling  of  patriotism, 
which  is  ever  ready  to  exclaim  at  the  contemplation  of  an  extended 
scene  of  public  improvement:  '1  love  my  country  because  she  is 
worthy  of  my  affection.' 

"The  duty,  which  is  obligatory  upon  all  governments,  is  pecul- 
iarly incumbent  upon  one,  whose  territory  like  that  of  Virginia, 
nature  lias  done  so  much  both  to  unite  and  separate — to  whom  she 
lias  presented  so  many  advantages  to  improve  and  so  many  ob- 
stacles to  overcome. 

"Xo  State  of  the  Union  is  intersected  by  so  many  navigable 
rivers  or  divided  by  so  many  chains  of  lofty  mountains;  none  per- 
haps abound  with  such  happy  varieties  of  climate  and  soil,  so  many 
resources  for  internal  commerce.  In  her  coal,  iron,  lead,  tin  and 
salt,  she  is  unrivaled.  Her  tobacco  and  grain  command  the  high- 
est prices  abroad.  The  fertile  banks  of  her  rivers  and  the  moist 
valleys  of  her  mountains  yield  abundant  crops  of  flax  and  hemp. 
Her  lowlands  would  supply  her  with  cotton  for  her  own  consump- 
tion, and  the  fleeces  of  the  flocks  which  pasture  on  her  hills  are  not 
surpassed  in  quality. 
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"Notwithstanding  these  advantages,  the  principal  part  of  her 
commerce  and  almost  the  whole  of  tier  navigation,  pass  out  of  her 
hands  to  enrich  the  coffers  of  her  neighbors.  There  is  scarcely  a 
village  to  the  west  of  the  Blue  Ridge  and  very  few  above  tidewater, 
from  the  Roanoke  to  the  Potomac,  which  derive  any  part  of  their 
supply  of  manufactured  commodities,  either  foreign  or  domestic, 
from  the  seaports  of  Virginia. 

'"While  many  other  States  have  been  advancing  in  wealth  and 
numbers  with  a  rapidity  which  has  astonished  themselves,  the  an- 
cient Dominion  and  elder  sister  of  the  Union  has  remained  sta- 
tionary. 

"A  very  large  proportion  of  her  western  territory  is  yet  unim- 
proved, while  a  considerable  part  of  her  eastern  has  receded  from 
its  former  opulence. 

"How  many  sad  spectacles  do  her  lowlands  of  wasted  and  de- 
serted fields  present?  Of  dwellings  abandoned  by  their  proprietors, 
of  churches  in  ruins?  The  genius  of  her  ancient  hospitality  he- 
numbed  by  the  cold  touch  of  penury,  spreads  his  scanty  board  in 
naked  halls,  or  seeks  a  coarser  but  more  plenteous  repast  in  the 
lonely  cabins  of  the  West.  The  fathers  of  the  land  are  gone,  where 
the  outlet  to  the  ocean  turns  their  thoughts  from  the  place  of  their 
nativity  and  the  affections  from  the  haunts  of  their  youth.  Beyond 
the  Alleghanies  an  unexpected  revolution  threatens  the  Atlantic 
States  in  general,  the  accomplishment  of  which  will  create  new  in- 
terests and  views  in  that  flourisihng  and  important  section  of 
America,  and  probably,  for  them,  the  hope  of  reuniting  it  by  com- 
mercial ties  to  the  markets  of  the  East. 

"If  it  be  true,  as  your  committee  confidently  believe,  that  in  a 

connection  between  the  Roanake,  the  James,  and  the  Potomac,  with 

the  waters  of  the  Kanawha  or  Ohio,  this  Commonwealth  possesses 

the  best  means  of  arresting  the  progress  of  this  revolution,  it  is  a 

duty    which    she    owes    not    only    to    herself,    but   to    the    Atlantic 

States  and  to  the  Union  at  large  to  call  those  means  into  action 
*     *     * 

"Your  committee  are  far  from  intimating  that  the  General 
Assembly  of  Virginia  has  been  totally  unmindful  of  those  natural 
advantages  or  wholly  regardless  of  their  improvement. 
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"The  Commonwealth  required  time  to  recover  from  pecuniary 
losses  which  she  sustained  during  the  War  of  the  Eevolution.  It 
found  her  citizens  laboring  under  very  heavy  private  debts,  and 
left  her  government  encumbered  with  a  public  debt  of  much  greater 
magnitude. 

"Yet  in  circumstances  so  inauspicious  the  statesmen  of  that  day 
and  especially  the  illustrious  man  to  whom,  under  heaven  this  na- 
tion was  indebted  for  the  establishment  of  its  freedom,  did  not  dis- 
dain to  enquire  into  the  humblest  means  of  giving  to  that  freedom 
value.  From  his  zealous  exertions  sprung  the  Potomac  and  James 
Kiver  canal  companies.  To  the  first  of  these  the  Commonwealth 
is  indebted  for  a  water  communication  338  miles:  and  upon  it  and 
the  contemplated  works  of  the  Shenandoah  she  relies  for  the  fur- 
ther improvement  of  a  navigation  of  390  miles.  She  has  shared 
with  a  sister  State  the  benefits  of  the  labor  already  performed  on 
this  river;  in  that  which  remains  to  be  accomplished  on  the  south 
branch  of  the  Potomac  and  Cacapehon  and  the  Shenandoah,  she 
has  an  extensive  interest. 

"The  James  River  Company  have  opened  a  navigation  of  300 
miles. 

"The  Appomattox  and  Dismal  Swamp  canal  naturally  followed 
into  existence  those  which  were  indebted  for  their  origin  to  the 
patriotism  of  General  Washington.  The  former  opened  a  naviga- 
tion of  100  miles.  The  latter  was  designed  merely  to  connect  waters 
already  navigable,  but  in  its  present  use  and  remote  consequences  is 
not  inferior  in  importance  to  any  public  work  in  the  Common- 
wealth. 

"The  expense  of  the  first  of  the  preceding  work  does  not 
exceed  $1,500  per  mile  upon  the  navigation  already  opened;  that 
of  the  second  is  about  $1,200;  the  average  expense  will  be  annually 
diminished  in  the  history  of  future  improvements  on  the  branches 
of  those  rivers  as  the  principal  obstructions  to  their  navigation 
were  removed  before  their  waters  could  be  brought  into  partial  use. 

"The  actual  cost  of  those  public  works  does  not  exceed  one-third 
of  the  expense  usually  attendant  upon  the  structure  of  turnpike 
roads;  which  in  the  absence  of  navigation  are  the  only  substitute 
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for  them.  It  is  due  to  the  latter,  however,  to  remark  that  the  addi- 
tion recently  made  to  them  of  parallel  lines  of  rails,  immovably  set 
in  the  earth  at  proper  intervals  for  the  wheels  of  wagons,  has  more 
than  equalized  the  advantages  of  such  roads  with  the  best  ascend- 
ing navigation  which  the  resources  of  Virginia  afford  above  their 
principal  falls;  and  that  the  additional  cost  which  this  improve- 
ment gives  to  the  structure  of  the  turnpike,  although  great  in  itself, 
is  inconsiderable  when  compared  with  its  effect  in  reducing  the  ex- 
pense of  loads  carried.  The  turnpike  roads  of  the  Commonwealth 
excepl  a  few  short  pieces  of  particularly  mountainous,  and  a  road 
recently  begun  from  Fredericksburg  towards  the  Blue  Ridge,  are 
confined  principally  to  the  county  of  Loudoun,  the  adjacent  coun- 
ties of  Fairfax,  Fauquier,  Frederick,  and  to  the  vicinity  of  the  seat 
of  Government. 

"There  is  but  one  to  which  the  funds  of  the  Commonwealth 
have  contributed  any  aid. 

"All  of  these  public  works  are  alike  in  one  respect.  They  pur- 
pose to  defray  the  expense  of  their  first  cost  and  of  their  subsequent 
repairs,  out  of  the  tolls  collected  upon  them;  and  these  are  equitably 
levied  upon  those  who  use  them  in  sums  proportionate  to  the  benefit 
which  they  respectively  derive  from  such  use.  Where  it  is  abso- 
lutely certain  that  such  works  can  subsist  upon  this  basis  alone,  the 
revenue  of  the  Commonwealth,  although  it  may  expedite  their 
progress,  is  not  indispensably  necessary  to  their  creation. 

"'Private  wealth  will  of  itself  take  the  direction  which  personal 
interest  prompts.  But  there  are  many  such  works  essential  to  the 
prosperity  of  the  Commonwealth,  the  persons  immediately  inter- 
ested in  which  have  not  capitals  sufficient  to  commence  their  foun- 
dation, and  there  are  many  others  of  like  utility  which  if  completed 
would  require  the  lapse  of  many  years  to  make  them  profitable  to 
the  individual  s  ubscribers  to  their  stock.  The  population  and 
commerce  which  infallibly  follow,  their  direction,  spread  out  upon 
their  borders  and  swell  their  tolls,  cannot  be  expected  to  precede 
their  existence. 

"Although  almost  all  the  turnpike  roads  within  the  Common- 
wealth of  Virginia  have  been   made  without   any  other  legislative 
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aid  than  their  respective  acts  of  incorporation,  yet  it  is  probable 
that  neither  the  Potomac  nor  James  Eiver  would  have  been  ren- 
dered navigable  above  tidewater  with  such  assistance  alone.  Mary- 
land and  Virginia  subscribed  more  than  one-half  of  the  capital 
stock  of  the  former,  and  Virginia  alone  more  than  one-third  of 
the  latter.  The  tolls  hitherto  collected  on  the  one  would  not  have 
justified  a  subscription  to  its  stock  with  a  view  to  mere  profit;  and 
though  those  of  the  latter  have  for  some  time  realized  the  most 
sanguine  expectations  of  its  friends  and  its  stock  is  80  per  cent, 
above  par,  yet  the  revenue  of  the  company  apart  from  the  apprecia- 
tion of  its  stock,  would  not  net  to  its  members  6  per  cent,  per  annum 
upon  the  sums  which  they  have  actually  expended  upon  that  river 
from  the  commencement  of  their  labors  to  the  present  period. 

""Your  committee,  however,  confidently  believe  there  is  not  an 
individual  within  the  Commonwealth  alive  to  a  sense  of  her  true 
interests  who  would  have  desired  for  the  sake  of  a  higher  profit 
to  the  treasury  upon  the  stock  of  the  public  in  either  of  these  works. 
to  withdraw  the  funds  which  were  required  for  their  completion 
and  permit  this  noble  resource  to  return  to  a  state  of  nature. 

"'Those  who  reside  near  to  their  banks  directly  participated 
in  the  benefits  thus  afforded  them  of  a  cheaper  mode  of  transport- 
ing the  productions  of  their  labor  to  market;  and  those  even  who 
accidently  possessed  the  superior  advantages  of  tidewater,  or  who 
were  compelled  by  their  distance  from  both  to  resori  to  the  com- 
mon highways  in  order  to  reach  the  same  markets,  have  greatly 
profiited  by  those  improvements  of  navigation  which  augment  the 
extent  and  value  of  that  market,  could  not  fail  proportionately  to 
enhance  the  price  for  their  produce.  So  true  it  is  that  what- 
ever contributes  to  increase  the  population  and  wealth  of  the  towns 
must  contribute  to  the  growth  and  improvement  of  the  country. 
And  this  effect  is  wrought  not  solely  on  the  vicinity  of  those  towns, 
ii  is  seen  not  merely  in  the  wealth  which  collects  in  their  suburbs; 
but  is  discovered  in  the  augmentation  of  their  means  of  consump- 
tion and  the  enlargement  of  their  commercial  capitals. 

"In  this  necessary  and  reciprocal  relation  of  commerce  and 
agriculture,  the  country  below  tidewater  in   Virginia  has  an     imme- 
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diate  and  even  local  interest  in  the  progress  and  perfection  of  all 
those  public  works  exclusive  of  its  general  interesi  in  whatever 
advances  the  growth  and  prosperity  of  the  Commonwealth.  The 
inhabitants  of  the  lowlands  will  therefore  partake  of  the  benefit  o 
every  application  of  public  revenue  to  the  improvemeni  of  the  con- 
nection between  their  market  towns  and  the  country  above  them. 
It  should  lie  peculiarly  their  policy  to  turn  the  commerce  to  the 
west  from  its  northern  direction  into  the  bosom  of  their  own  terri- 
tory. In  the  efforts  which  are  contemplated  to  improve  the  roads 
passing  immediately  through  their  own  country  they  have  an  in- 
teresi more  sensible  to  the  eye  but  less  so  to  the  understanding. 

"Although  much  has  been  done  for  the  improvement  of  the  in- 
terior of  Virginia,  more  yet  remains  to  be  accomplished." 

"If  nature  has  divided  the  territory  of  the  Commonwealth  by 
numerous  chains  of  lofty  mountains  it  is  only  to  incite  the  genius 
of  mankind  to  climb  them,  and  the  period  is  not  unthinkable — nay, 
n  rests  with  the  legislature  to  determine  whether  it  be  remote,  when 
the  roads  which  cross  those  natural  and  formidable  barriers  shall 
not  be  surpassed  by  those  which  run  along  their  base     *     *     * 

"Should  the  General  Assembly  determine  to  patronize  by  the 
application  of  the  public  revenue  all  such  works  as  are  likely  to  be 
of  great  public  utility,  it  becomes  important  to  decide  whether  an 
improvement  may  not  be  made  in  the  mode  heretofore  pursued  of 
r\i ending  to  them  patronage. 

"Your  committee  are  fully  satisfied  that  much  loss  has  been 
sustained  by  all  the  canal  companies  which  have  been  incorporated 
hitherto  for  want  of  skill  in  their  conduct.  Their  directors  have 
served,  it  is  true,  without  compensation.  They  have  generally  been 
public  spirited  private  gentlemen,  but  neither  professional  engineers 
nor  capable  from  experience  and  observation  of  guarding  against 
the  errors  and  frauds  of  agents  who  pretended  to  be  so. 

"No  single  company  could  afford  to  purchase  or  could  fully 
employ  in  a  country  where  a  few  public  works  were  begun,  the 
services  of  a  distinguished  engineer:  and  yet  without  the  previous 
surveys,  plans  and  estimates  of  such  an  officer,  no  very  arduous  pub- 
lie  work  could  be  confidently  begun  or  successfully  conducted.     To 
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supply  the  defect  of  such  an  officer  would  be  the  obvious  interest  of 
the  Commonwealth,  and  if  he  were  not  sufficiently  compensated 
by  the  general  utility  of  his  labors,  he  might  demand  of  each  com- 
pany such  an  interest  in  its  stock  as  would  be  equivalent  to  the 
value  of  the  service  rendered  to  the  company  by  such  officer. 

"Whatever  funds  the  legislature  may  be  inclined  to  appropriate 
for  internal  improvements,  a  difficulty  must  occur  in  settling  the  re- 
lative importance  of  its  principal  objects;  and  if  the  appropriation 
were  also  required  to  designate  some  particular  object  it  would  be 
often  impracticable  from  the  variety  of  opinion — always  existing 
in  an  Assembly  representing  many  local  interests — to  procure  an 
union  in  the  choice  of  any  one. 

"The  first  of  these  difficulties  may  be  obviated  by  organizing  a 
proper  body  to  collect  and  prepare  for  the  General  Assembly  the 
facts  and  information  necessary  to  cast  upon  every  application  for 
a  portion  of  the  fund  light  enough  to  guide  the  sound  discretion 
of  the  Legislature  in  the  selection  of  subjects." 

"And  these  facts  will  be  entitled  to  the  higher  confidence  if 
reported  under  the  sanction  of  official  responsibility." 

"To  allay  such  local  jealousies  as  might  obstruct  an  agreement 
in  favor  of  any  single  objecf  of  internal  improvement,  a  fund  may 
be  previously  segregated  and  set  apart  for  the  accomplishment  of 
all  by  one  appropriation.  If  the  term  by  future  application  to  any. 
be  at  the  same  time  prescribed,  a  like  participation  in  the  benefit 
of  the  fund  would  be  assured  to  every  interest  which  it  is  calcu- 
lated to  promote;  and  the  speedy  enjoyment  of  that  benefit  will  be 
secured  to  each  by  apportioning  the  magnitude  of  the  fund  so  set 
apart  to  the  number  and  importance  of  the  objects  for  which  it  is 
designed  to  provide. 

"It  may  be  sound  policy  for  the  Commonwealth,  in  order  to 
accomplish  some  great  commercial  or  political  purpose,  to  throw 
open  to  general  use,  without  the  charge  of  toll,  a  particular  canal 
or  road;  but  it  can  never  be  to  its  interest,  for  many  reasons,  to 
become  the  sole  proprietor  of  all  the  public  works  within  its  terri- 
tory. 

"Experience  testifies  that  they  will  be  more  economically  im- 
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proved  and  better  repaired  if  their  management  be  left  to  the  in- 
dividuals who  subscribe  to  their  stock,  with  a  view  to  private  gain, 
than  if  confined  to  public  officers  or  agents. 

"The  Commonwealth  should  subscribe  so  much  to  their  stock 
and  on  such  terms  as  will  suffice  to  elicit  individual  wealth  for 
public  improvement — and  the  control  which  she  retains  over  the 
conduct  of  the  individual  subscribers  should  extend  no  further 
than  to  prevent  or  correct  such  abuses  upon  the  community  at 
large,  as  might  be  apprehended  from  the  too  eager  incentive  of  gain. 

"By  yielding  to  the  individual  subscribers  the  profit  of  the 
State  on  its  shares  of  the  stock  of  any  company  where  required  to 
secure  such  individuals  against  temporary  loss,  a  much  smaller- 
subscription  of  the  public  money  will  suffice  to  draw  forth  private1 
enterprise. 

'"The  Commonwealth  can  never  be  a  loser  if  a  public  work 
judiciously  begun  be  finally  perfected  —  and  the  public  security 
against  such  loss  will  be  found  in  the  discretion  which  the  legisla- 
ture retains  over  the  choice  of  the  object  for  which  its  patronage 
is  sought. 

"As  the  market  rate  of  interest  decreases  in  every  commercial 
country  with  the  growth  of  its  capital,  the  maximum  profit  of  the 
.stock  of  each  company  may  be  reduced  after  the  lapse  of  a  limited 
period  of  time. 

"The  principles  laid  down  in  the  preceding  part  of  this  report 
the  committee  has  embodied  in  the  resolutions  which  are  subjoined 
to  it;  but  they  would  not  have  performed  their  duty  to  the  House 
if  before  they  recommended  the  application  to  objects  of  internal 
improvement  of  all  the  public  stock  of  the  Commonwealth  as  well 
as  the  premium  which  may  be  hereafter  received  from  the  incorpor- 
ation of  new,  the  extension  of  the  capitals  or  the  duration  of  the 
charters  of  the  existing  banks,  they  had  not  inquired  into  the 
actual  state  of  the  debts  and  of  the  annual  revenue  and  expenditure 
of  the  Commonwealth." — 

"That  inquiry  resolves  itself  into  the  establishment  of  the 
following  propositions : 

"1st..    That  for  fifteen  years  prior  to  the  commencement  of  the 
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late  war,  the  ordinary  revenue  of  the  Commonwealth  has  not  only 
been  adequate  to  meet  the  ordinary  expenditures  charged  upon  it, 
but  to  enable  the  Commonwealth  to  arm  from  time  to  time  a  large 
part  of  her  militia — to  lay  the  foundation  of  her  literary  fund,  to 
erect  several  very  costly  public  edifices,  and  to  complete  the  purchase 
of  the  stock  subscribed  by  the  Commonwealth  to  the  Bank  of  Vir- 
ginia; objects  which  occasioned  a  disbursement  from  the  ordinary 
revenue  of  a'  sum  exceeding  one  million  of  dollars. 

2ndly.  That  since  the  commencement  of  that  war  the  revenue 
of  the  Commonwealth  more  than  doubled  by  additional  taxes  and 
farther  augmented  by  considerable  loans  from  the  bank,  has  not 
only  sufficed  for  the  ordinary  possible  expenditure,  but  enabled  the 
legislature  to  assume  the  State's  quota  of  the  direct  tax  of  1814  and 
to  apply  to  the  defense  of  the  United  States  a  sum  exceeding 
eighteen  hundred  thousand  dollars,  exclusive  of  the  interest  paid 
upon  those  loans. 

"3rdly.  That  the  Commonwealth  has  at  present  a  claim  upon 
the  United  States  of  unquestionable  justice  for  more  than  seventeen 
hundred  thousand  dollars  of  the  above  amount,  together  with  the 
interest  on  such  portions  of  it  at  least  as  were  obtained  on  loans, 
which  claim  when  satisfied  will  furnish  a  sum  competent  to  dis- 
charge all  the  debts  of  the  Commonwealth,  to  provide  for  the  ex- 
penditures of  the  current  fiscal  year  and  to  leave  at  the  end  of  that 
year  a  balance  in  the  treasury  of  three  hundred  and  fifty  thousand 
dollars  to  be  applied  to  any  other  object  of  internal  interest. 

"4thly.  That  the  present  taxes  may  be  reduced  to  the  amount 
levied  before  the  late  war,  provided  the  United  States  shall  reim- 
burse the  sums  advanced  for  the  defense  of  the  Commonwealth;  and 
even  should  the  payment  of  those  sums  be  withheld,  which  a  just 
confidence  in  the  good  faith  of  the  General  Government  forbids 
your  committee  to  expect,  a  repeal  may  yet  be  effected  of  such  propor- 
tion of  the  war  taxes  as  are  not  absolutely  pledged  for  the  pay- 
ment of  the  interest,  and  the  redemption  of  the  principal  of  the 
public  debt. 

"From  all  of  which  it  evidently  appears  that  the  fund  which  it 
is  proposed   to  apply  to  the     purposes     of     internal     improvement 
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may  be  spared  From  the  revenue  of  the  Commonwealth  without  any 
embarrassment  of  her  li nances,  any  violation  of  her  engagement  - 
or  pressure  upon  her  citizens. 

"Should  (lie  appropriation  recommended  by  the  committee  re- 
ceive   the    sanction    of    the    legislature,    the    fund    for    internal    im- 
provement will  consist  of  the  following  stock: 
"5,547  shares  of  slock  of  the  Bank  of  Virginia 

on  which  a  dividend  is  now  received,  which 

computed   at  par  is  worth  five  hundred 

and  fifty-four  thousand,  seven  hundred 

dollars $554,700.00 

'"J,  100    shares    of    the    stock    of    the    Bank    of 

Virginia  whereupon  no  dividend  will  ac- 
crue until  after  the  first  day  of  May,  1818_  240,000.00 
'■.'..:'>  14  shares  of  the  stock  of  the  Farmers' 

Bank  of  Virginia 333,400.00 

'■■.'.M)  shares  of  the  stock  of  the  James  Kiver 

Company,  also  estimated  at  par 50,000.00 

"125  shares  of  the  stock  of  the  Appomattox 

Company 12,500.00 

"70  shares  of  the  stock  of  the  Dismal  Swamp 

Canal  Company 17,500.00 

"70  shares  of  the  stock  of  the  Potomac  Company.     31,111.11-1-9 
-100  shares  of  the  stock  of  the  Little  Eiver 

Turnpike  Company 10,000.00 

"Making  a  total  of $1,249,211.11-1-9 

"Of  which,  the  sum  of  $938,100  is  now  productive  of  an  annual 
revenue  exceeding  $98,000 ;  and  $240,000  will  become  alike  pro- 
ductive after  the  first  day  of  May,  1818. 

•"In  the  present  state  of  the  fund  the  progress  of  the  public 
works  to  which  it  may  be  expected  to  give  rise  will  be  until  the  first 
day  of  May,  1818,  at  the  rate  of  $245,000  per  annum.  After  that 
period  it  will  be  further  augmented  by  the  addition  of  $60,000. 

"So  that  the  total  value  of  the  internal  improvements  of  ten 
years  will  be  $2,777,500,  and  this  calculation  is  grounded  on  a  sup- 
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position   that   a   portion    of   the    stock   which   is   now   unproductive 
will  continue  to  be  so;  and  that  no  augmentation  of  the  fund  will 
have  been  made  by  the  creation  of  new  banks.  ***** 
"Be  it  therefore  resolved" 


"8.  That  the  president  and  directors  of  the  Board  of  Public 
Works  be  authorized  to  subscribe  in  behalf  of  the  Commonwealth  to 
such  public  works  as  the  General  Assembly  may  from  time  to 
time  agree  to  patronize  such  portions  of  the  revenue  from  the  fund 
for  internal  improvement  as  may  be  directed  by  law;  but  that  no 
part  of  the  fund  shall  be  subscribed  towards  the  stock  of 
any  canal  or  turnpike  company  until  three-fifths  at  least  of  the 
whole  stock  necessary  to  complete  such  canal  or  turnpike  shall  have 
been  otherwise  subscribed ;  nor  until  of  the  stock  so  subscribed  one- 
iifth  shall  have  been  paid  in  by  the  respective  subscribers  or  the 
payment  thereof  effectually  secured."  (B.  P.  W.  Reps.,  Vol.  I,  p. 
55  and  59   (11). 
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1st  Annual  Report  Board  of  Public  Works,  for  year  1816,  Vol. 
1,  pt,  15  p.  81. 

*     *     *     *     *     *     *     * 

"The  appeal  which  the  board  has  thus  made  to  the  public 
spirit  of  the  country  has  not  been  in  vain.  Great  efforts  have  been 
made  to  fill  the  subscriptions  for  opening  the  navigation  of  the 
Roanoke."' 

*  *  *  '"There  are  several  objects  within  the  scope  of  the  sys- 
tem devised  by  the  General  Assembly  for  the  improvement  of  the 
interior  of  Virginia  which  in  the  presenl  state  of  her  wealth  and 
population   it  is  beyond  the  reach  of  her  unassisted  ability  to     ac- 
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complish;  but  which  being  equally  interesting  to  her  sister  States 
and  the  Governmenl  of  the  United  States,  it  may  not  be  impossible 
to  I'n rt her  by  their  co-operation." 

"The  failure  of  the  stock  of  those  companies  which  have  al- 
ready been  incorporated  to  yield  an  immediate  income  to  the  sub- 
scribers is  to  be  imputable  to  their  tardy  progress  in  building  the 
works  which  they  had  begun;  and  delay  which  arose  from  their 
having  commenced  their  labors  with  inadequate  funds;  and  which 
discouraged  new  adventures  from  uniting  with  them  or  hazarding 
their  fortunes  in  similar  enterprises. 

"The  foundation  which  the  General  Assembly  have  now  laid  for 
future  works  of  this  description  is  calculated  to  remove  this  im- 
pediment to  their  progress,  and  to  asure  to  the  Commonwealth  a 
speedy  return  for  such  sums  as  the  General  Assembly  may  author- 
ize the  Board  of  Public  Works  to  subscribe  out  of  the  funds  for  in- 
ternal improvement. 

"It  is  not  in  the  power  of  the  Board  in  the  infancy  of  their 
institution  to  include  in  this  report  a  detail  of  the  report  and  condi- 
tion of  any  public  work  commenced  under  the  auspices  of  the  act  of 
their  incorporation.  With  a  view,  however,  of  early  arousing  the 
enterprise  and  patriotism  of  their  fellow  citizens  in  general  to  em- 
bark their  private  fortunes  in  the  career  of  internal  improvement 
opened  to  them  by  the  liberality  of  the  General  Assembly, 
the  Board  of  Public  Works  adopted  at  their  extraordinary  session 
the  accompanying  resolution : 

"'In  a  country  so  diversified  as  the  territory  of  Virginia  by 
rivers  and  mountains,  possessing  such  a  variety  of  staples  and 
so  many  markets  for  their  exploitation,  the  hoard  could  be  ex- 
pected to  recommend  to  the  General  Assembly  but  a  very  small 
number  of  those  public  works  which  the  future  policy  ot  vn- 
inia  may  be  inclined  to  patronize,  and  the  fund  for  public 
internal  improvements  hereafter  competent  to  aid: 

"  'To  open  the  navigation  of  those  rivers,  penetrate  deeply 
into  the  interior  of  the  country :  to  unite  by  commercial  and 
political  ties  the  widely  extended  territory  of  the  Common- 
wealth, are  in  the  estimation  of  the  board  objects  of  the  first 
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magnitude  in  the  scale  of  improvements  contemplated     by     the 
General  Assembly.' " 
Resolution  "B"  p.  87,  item. 

******** 

•'That  the  making  of  an  artificial  road  from  Staunton  to  some 
point  on  the  Ohio  River  in  the  county  of  Wood  or  Tyler  is  an 
object  of  great  importance  to  the  interests  of  this  Commonwealth." 

"That  the  making  of  an  artificial  road  from  some  point  on 
Jackson's  Eiver  to  some  other  point  on  the  navigable  waters  of  the 
Kanawha  River  and  the  extension  of  the  navigation  of  those  rivers 
as  high  up  the  same  as  practicable,  are  objects  of  great  importance 
to  the  interests  of  this  Commonwealth." 

"Resolved,  That  the  making  of  an  artificial  road  from  Salem 
in  the  county  of  Botetourt,  to  Winchester,  is  an  object  of  great 
importance  to  the  interests  of  this  Commonwealth." 

"Resolved,  That  the  improvement  of  the  navigation  of  the 
Monongalia  River  is  an  object  of  great  importance  to  the  in- 
terests of  this  Commonwealth." 

•'Resolved,  That  the  making  of  an  artificial  road  from  Win- 
chester to  a  point  near  the  eastern  base  of  the  Alleghany 
Mountain,  on  the  road  which  the  Government  of  the  United 
States  is  extending  from  Fort  Cumberland  to  Wheeling,  is  an 
object  of  great  importance  to  the  interest  of  this  Common- 
wealth." 


2d  Annual  Report  Board  of  Public  Works,  Vol.  I.  pt.  2,  p.  29, 
1817   (In  re  improvements  on  Kanawha  River.) 


"The  report  made  pursuant  to  this  instruction  is  now  respect- 
fully submitted  marked  'W  and  will  enable  the  legislature  to  de- 
cide between  the  different  modes  of  forming  the  connection;" — 
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"Much  of  the  riches!  territory  of  the  State  is  on  the  Kanawha 
and  Ohio  Rivers,  a  great  proportion  of  which  was  granted  in  large 
tracts  to  individuals  for  military  service,  many  of  which  tracts  have 
be<  i)  kept  entire,  and  the  greatest  part  of  them  remain  unsettled 
to  this  day;  this  circumstance,  combined  with  the  sparse  population 
of  the  counties  through  which  the  improvement  was  to  be  made, 
induces  the  belief  that  the  usual  contributions  from  individuals 
cannot  be  expected  in  that  quarter  of  the  country.  Tt  is  therefore 
respectfully  suggested  that  the  salutary  restriction  that  requires 
three-fifths  of  the  stock  i<>  be  taken  by  individuals  be  dispensed  with 
or  modified  in  this  instance,  or  that  the  co-operation  of  capitalists 
may  be  drawn  to  the  aid  of  this  work  by  combining  a  more  immedi- 
ate and  profitable  employment  of  capital  with  its  execution." 


3rd  Annual  Report  Board  of  Public  Works,  ATol.  2,  pt.  1,  p.  13, 
1818. 

"The  president  and  directors  of  the  Board  of  Public  Works 
beg  leave  to  submit  to  the  legislature  Avhether  it  is  not  expedient  to 
appropriate  such  a  portion  of  the  income  of  the  fund  for  internal 
improvement  not  exceeding  one-fourth  of  the  annual  income,  to  the 
aid  of  turnpike  companies,  as  that;  Avhile  it  shall  produce  an  im- 
mediate advantage  to  many  considerable  districts  of  country  which 
cannot  otherwise  receive  any  direct  benefit  from  the  fund,  shall 
not  obstruct  the  execution  of  other  more  important  and  extensive 
works.  This  policy  seems  to  be  recommended  by  the  consideration 
that  extensive  districts  cannot  otherwise  participate  directly  in  the 
benefits  of  the  fund,  and  that  all  the  advantages  arising  from  works 
on  a  small  scale  will  be  speedily  realized. 

"If  the  legislature  should  adopt  this  policy,  then  the  board 
recommends  to  the  patronage  of  the  legislature" — 
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"The  latter  of  these  companies"  (referring  to  the  Leesburg 
Turnpike  Company)  "has  also  completed  a  considerable  portion  of 
the  road,  and  a  subscription  by  the  Board  of  Public  Works  of  $33,- 
600,  payable  in  four  annual  instalments,  equal  to  two-fifths  of  the 
stock  of  the  company,  of  which  three-fifths  are  already  taken  by 
individuals,  would  enable  them  to  complete  the  road.  A  statement 
of  the  situation  of  this  company  is  subjoined." 

Report  of  Swift  Run  Gap  Turnpike  Co.,  to  Board  of  Public 
Works.     B.  P.  W.  Reps,  Vol.  2,  pt.  1,  p.  5G,  1818. 


"That  experience  has  too  fully  and  universally  evidenced  the 
great  advantages  resulting  from  good  roads,  for  the  transportation 
to  market  of  the  surplus  products  of  a  country,  to  render  it  necessary 
for  them  to  enforce  it  by  any  remarks  on  their  part,  especially  when 
addressing  a  body  whose  very  name  and  the  object  of  whose  creation 
must  satisfactorily  indicate  the  growth  and  diffusion  of  liberal 
and  enlarged  views  upon  the  propriety  of  internal  improvement 
and  the  extinction  of  those  prejudices  which  have  but  too  long  re- 
tarded a  measure  deeply  involving  the  best  interests  of  the  Com- 
monwealth. *  *  *  * 

Report  of  Leesburg  Turnpike  Co.,  to  Board  of  Public  Works. 
B.  P.  W.,  Reps.  Vol.  2,  pt,  1,  p.  60,  1818. 


"It  is  further  resolved  that  it  be  made  known  to  the  said 
president  and  directors  that  upwards  of  one-fifth  part  of  said  road 
is  now  completed,  and  that  this  board  are  of  the  opinion  that  unless 
the  said  president  and  directors  of  the  Board  of  Public  Works  shall 
aid  in  the  completion  of  said  road  by  subscribing  two-fifths  of  the 
stock  aforesaid,  every  exertion  to  produce  the  desired  object  must 
prove  abortive,  and  the  public  be  deprived  of  a  great  and  import- 
ant internal  improvement." 
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4th  Annual  Eep.  Board  Public  Works.  Vol.  2,  pt.  1,  p.  11,  1819. 


"In  reviewing  the  progress  and  condition  of  the  various  im- 
provements now  in  process  of  execution  under  the  patronage  of  the 
legislature,  the  Board  of  Public  Works  are  inspired  with  a  just  con- 
fidence that  the  valuable  and  highly  important  objects  for  the  at- 
tainment of  which  the  fund  for  internal  improvement  was  created, 
will  he  fully  attained  by  a  patient  perseverance  in  the  application 
■of  the  daily  increasing  capital  of  the  fund  to  those  objects." 


Supplement  to  same,  idem  p.  4.  Statement  of  Thos.  W.     Ran- 
dolph, pres.  B.  P.  W. 


"The  subject  is  now  mature  for  the  decision  of  the  legislature; 
and  upon  that  depends  what  Virginia  shall  be  twenty  years  hence; 
whether  as  now,  or  with  a  great  and  flourishing  commerce,  popu- 
lous and  wealthy  cities,  reoccupied  plains  on  the  east,  and  peopled 
mountains  on  the  west,  a  connection  founded  on  mutual  interests 
with  the  great  population  of  the  Western  States  for  the  most  part 
driven  originally  by  want  of  profitable  employment  from  her  own 
territory;  and  the  mighty  influence  such  advantages  cannot  fail  to 
create  for  the  preservation  of  order,  free  principles  and  union  in  the 
confederacy." 


5th  Annual  Eep.  Board  of  Public  Works,  Vol.  2,  pt.  5,  p.  13, 
1820. 


"A  review  of  the  state  of  the  fund  and  of  the  report    of    the 
principal  engineer,  together  with  the  other     reports     accompanying 
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this,  affords  gratifying  proof  that  whilst  the  territory  of  the  Com- 
monwealth abounds  with  objects  of  valuable  internal  improvement 
in  every  district,  the  fund  appropriated  for  that  purpose  is  ade- 
quate, upon  the  principles  upon  which  it  is  founded,  to  give  effec- 
tual aid  to  such  improvements  to  the  full  extent  of  the  demands 
which  can  probably  be  made  upon  it;  and  that  several  public  works 
of  great  importance  to  extensive  districts  of  the  State  are  under  the 
patronage  of  the  legislature  rapidly  advancing  to  completion 
which,  without  such  patronage,  might  have  languished  for  years, 
and  perhaps  have  been  wholly  abandoned." 


9th  Annual  Rep.  Board  Public  Works  Vol.     4.     p.     1<3S,     1824. 
(In  re  improvements  on  Kanawha  River). 


"Your  committee  cannot  close  this  report  without  calling  the 
attention  of  the  legislature  to  the  growing  importance  of  the  salt 
trade  upon  the  Kanawha  River.  At  a  very  early  period  of  this  great 
undertaking  this  subject  engaged  the  attention  of  the  legislature; 
and  whilst  the  magnitude  of  those  manufactories,  yielding  at  this 
time  about  one  million  bushels  of  salt  per  annum,  promised  a  large 
revenue  to  the  Commonwealth,  reciprocal  advantage  was  expect- 
ed to  accrue  to  them  in  the  increased  facilities  of  their  carriage  to 
their  markets  upon  the  Ohio  River. 

"We  cannot,  if  we  would,  disguise  it  from  ourselves  that  Vir- 
ginia, if  not  deteriorating,  is  certainly  not  advancing  with  the  same 
rapidity  as  many  of  her  sister  States  of  this  Union.  Her  popula- 
tion is  passing  to  the  West,  contributing  by  their  wealth  and  indus- 
try to  raise  up  new  and  as  yet  unknown  interests  in  that  import  a  in 
part  of  the  United  States.  It  is  in  this  point  of  view,  as  your  com- 
mittee conceive,  that  this  subject  becomes  most  deeply  interesting, 
and  regarding  this  great  chain  of  improvement  as  a  social  link  unit- 
ing the  East  and  West,  it  deserves  the  highest  consideration  of  Vir- 
ginia." 
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10th  Annual  Rep.  Board  Public  Works,  Vol.  4,  p.  190,  1825. 


"But  few  of  the  stocks  of  the  canal  and  turnpike  companies 
required  by  the  application  of  the  income  of  the  fund,  under  the 
acts  of  the  General  Assembly  and  the  resolutions  of  the  Board,  as  yet 
pay  any  dividend,  and  the  revenues  derived  from  that  source  is  at 
present  very  inconsiderate.  The  appropriations  made  to  companies 
with  which  this  board  has  thus  become  connected,  though  unpro- 
ductive of  revenue,  have  not  failed  in  producing  a  good  effect." 

'"A  spirit  of  improvement,  it  is  believed,  has  been  excited  in 
some  sections  of  our  State  where  none  existed  before;  and  the  as- 
sistance afforded  in  several  instances  has  led  to  the  undertaking  of 
improvements  which  otherwise  would  not  have  been  commenced 
and  could  not  have  been  accomplished.  The  board,  however,  en- 
tertains the  expectation  that  in  addition  to  the  benefit  thus  con- 
ferred, a  revenue  will  in  time  be  derived  which  will  enable  it  to 
extend  the  sphere  of  its  utility."' 


14th   Annual   Rep.   Board  Public  Works,  Vol.   6,   p.   10,   1819. 


*  *  *  :•:  :):  *  * 


"Although  it  was  not  the  original  purpose  of  the  legislature  in 
creating  the  fund  for  internal  improvements  that  the  aid  to  be  ex- 
tended to  joint  stock  companies  should  be  afforded  upon  the  prin- 
ciple of  mere  money  making,  yet  its  productiveness  cannot  fail  to 
be  gratifying  not  only  as  yielding  income,  and  thus  enlarging  the 
capability  of  the  fund  for  extended  usefulness,  but  particularly  as 
affording  conclusive  proof  of  the  beneficial  application  of  its  in- 
come in  the  execution  of  important  work."' 

"There  are  other  companies  with  whom  the  fund  for  internal 
improvement  stands  connected  whose  prospects,  though  not  so 
bright,  are  nevertheless  encouraging.  There  are  yet  some  oth- 
ers whose  reports  scarcely  justify  the  faint  expectations  of  even 
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deferred  income  from  the  capital  expended,  hut  whose  work 
nevertheless  affords  important  facilities  to  the  trade  of  exten- 
sive and  fertile  districts  of  the  State,  and  thus  contributes  to 
the  general  weal. 

"This  view  of  the  condition  and  prospects  of  the  companies 
who  have  been  arduously  engaged  in  making  extensive  and 
valuable  improvements  in  our  country,  and  to  whom  the  aid 
of  this  fund  is  extended,  is  presented  not  only  to  excite  atten- 
tion to  the  certain  and  contingent  advantages  of  such  improve- 
ments, but  also  to  repress,  as  far  as  practicable,  that  spirit  of 
impatience  which  so  frequently  manifests  itself  throughout  the 
country  by  murmurs  at  the  tardiness  and  the  expense  with 
which  the  works  are  prosecuted,  and  that  the  unprofitableness 
of  the  public  investments.  These  murmurs  seemed  to  indicate 
the  idle  expectation  that  these  great  public  works  ought  to  be 
conducted  as  rapidly  as  the  ordinary  operations  of  a  farm,  and 
a  belief  that  the  public  investments  are  made  upon  the  princi- 
ples of  common  stock  jobbing." 

"This  spirit  of  impatience  opposes  all  its  energies  to  that 
public  spirit  which  should  animate  every  community  in  its 
march  to  high  prosperity.  The  latter  ought  to  be  cherished  as 
being  of  inestimable  value,  while  the  former  ought  to  be  sup- 
pressed as  tending  to  desolation  only.  Although  it  is  far  from 
being  desirable  that  the  stocks  subscribed  by  the  Board  of  Pub- 
lic Works,  under  the  direction  of  the  General  Assembly,  should 
be  unproductive  of  income,  yet  if  the  enhancement  of  real  and 
other  property  in  the  country  be  equal  in  amount  to  the  invest- 
ment made,  the  community  has  surely  lost  nothing,  and  if  the 
enhancement  be  indefinitely  greater,  so  also  is  the  common 
benefit.  That  such  enhancement  does  occur  in  every  commun- 
ity where  the  improvements  of  the  country  are  vigorously 
prosecuted,  is  abundantly  and  irrefragibly  demonstrated  by 
the  experience  of  Pennsylvania.  New  York,  and  Xew  Enland. 
where  lands  naturally  less  valuable  command  a  price  from  four 
to  ten  times  greater  than  they  do  in  Virginia;  and  although 
their  public  stocks  should  yield  them  no  income,  yet  the  com- 
munities are  otherwise  benefited  by  them  in  a  ratio  of  arithme- 
tical progression.  Public  spirit  and  due  perception  of  com- 
mon and  mutual  interest  is  the  great  desideratum  in  Virginia. 
Were  it  to  awaken,  it  would  readily  find  subjects  of  improve- 
ment munificently  spread  before  them.  Surely,  no  country 
possesses  greater  capabilities  than  Virginia." 
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Loth  Annual  Rep.  Board  of  Public  Works,  Vol.  G,  p.  113,  1830 


:'f  -Jf  H=  * 


••This  prosperous  state  of  the  fund,  combined  with  the  in- 
creased solicitude  of  the  public  on  the  subject  of  internal  im- 
provements, a  solicitude  created  by  the  real  necessities  that 
e\i>i  for  the  construction  of  various  improvements  throughout 
the  State,  and  which  lias  been  heightened  by  the  example  of 
some  of  the  neighboring  States  who  have  been  guided  by  an 
enlightened  and  liberal  policy  on  this 'subject  has  urged  on 
the  Board  of  Public  Works  an  inquiry  into  the  capacity  of  the 
fund  for  internal  improvement  to  complete  the  works  already 
commenced  and  to  construct  such  others  as  the  interests  of  the 
public  may  render  necessary.  In  administering  the  fund  to  the 
wants  of  so  extensive  a  country,  presenting  great  varieties  of 
situation,  soil,  and  products,  with  a  population  in  some  in- 
stances separated  by  mountains  and  forests,  any  uniform  rule 
founded  upon  the  principles  of  justice  and  equality  seems  to 
be  impracticable. 

"If  the  principles  of  only  applying  the  funds  in  combination 
with  individuals  in  the  form  of  stock  companies,  according  to 
the  provisions  of  the  eleventh  section  of  the  act  creating  the 
fund,  should  he  adopted  and  adhered  to,  the  consequence  would 
he  fhat  the  energies  of  the  fund  will  be  exhausted  upon  local 
objects  of  partial  benefit  and  extent,  to  be  found  most  gener- 
ally in  such  parts  of  the  State  where  the  population  has  already 
acquired  sufficient  surplus  wealth  to  enable  them  to  embark 
in  such  enterprises,  and  where  the  end  to  he  gained  is  the  ad- 
vancement of  the  individual  interest  rather  than  the  public  good. 
On  the  other  hand,  if  only  the  income  that  arises  upon  the  capi- 
tal stock  or  investments  of  the  fund  is  to  be  applied  as  it  an- 
nually accrues,  the  amount  is  totally  insufficient  to  effect  any 
extended  scheme  of  improvement  commensurate  with  the  great 
interests  of  the  State. 

"The  act  creating  the  fund  contemplated  the  'rendering  nav- 
igable and  uniting  by  canals  of  the  principal  rivers,  and  of 
more  intimately  connecting,  by  public  highways,  different  parts 
of  the  Commonwealth.'  The  objects  embraced  by  it  are  so  ex- 
tensive and  important  in  their  nature  as  to  be  excluded  from 
the  reach  of  individual  enterprise  and  capital;  besides  it  may 
happen  that  improvements  are  required  essential  to  the  best  in- 
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terests  of  the  country,  but  from  which  no  direct  income  will 
be  realized,  although  the  State  would  be  abundantly  remun- 
erated by  the  stimulus  it  would  give  to  industry  by  the  de- 
velopment of  new  sources  of  wealth,  by  enhancing  the  value  of 
lands,  and  by  the  increase  of  population,  thereby  adding  to 
the  moral  and  physical  ability  of  the  State  to  sustain  itself  in 
time  of  war  and  peace." 


26th  Annual  Eep.  Works,  Vol.  12,  p.  9.— 1841. 


"'In  connection  with  the  subject  of  railroads,  the  boaid  re- 
spectfully begs  leave  to  submit  the  following  remarks : 

"It  is  well  known  that  the  capital  of  all  our  railroad  com- 
panies proved  to  be  entirely  insufficient  to  complete  the  forma- 
tion of  the  roadbeds  and  superstructure  and  to  provide  depots, 
work-shops,  engines  and  all  other  necessary  appendages  for 
carrying  on  the  business  of  the  roads.  It  is  equally  well  known 
that  much  of  the  capital  was  wasted  in  consequence  of  the  nec- 
essarily imperfect  knowledge  of  the  subject  which  was  pos- 
sessed by  engineers  at  the  time  of  the  introduction  of  railroads 
into  the  United  States;  and  partly  owing  to  neglect  and  want 
r-f  economy,  method  and  proper  supervision  in  the  transaction 
and  management  of  their  affairs  at  the  outset  and  for  some 
time  after. 

"The  result  has  generally  been  that  the  companies  have  found 
the  aid  so  liberally  extended  to  them  in  the  shape  of  loans  very 
inadequate  to  their  real  necessity.  They  are  mostly  still  in- 
volved in  heavy  debts,  exclusive  of  those  to  the  State,  and  the 
urgent  demands  upon  them  for  the  payment  of  principal  and 
interest  which  they  are  compelled  to  meet  promptly  in  order  to 
keep  their  works  in  operation,  absorb  their  profits  to  such  an 
extent  as  to  deprive  them,  in  a  great  measure,  of  the  ability  to 
keep  the  roadbeds  and  the  motive  power,  and  so  forth,  upon 
them  in  the  perfect  order  they  should  be  to  insure  regularity, 
safey  and  expedition. 

"ft  must  he  remembered  that  these  improvements  were  not 
fostered  by  the  legislature  through  contributions  in  subscrip- 
tion and  loans    merely    as    investments   of   .so    much    money    in 
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profitable  stocks,    but    that    they    were    actuated    by    a    higher 
consideration,  that  of  promoting   the    prosperity    of    the    8tate 
at  large  by  contracting   to   build   up  the  local  prosperity  of   its 
*  different  sections."    (Italics  not  in  original.) 

"That  the  most  beneficial  results  have  been  experienced  by 
every  railroad  that  has  been  established  is  not  a  matter  of  con- 
jecture. Industry  has  received  from  them  a  new  impetus.  The 
cultivation  of  the  soil  in  every  pari  of  the  country  within  the 
range  of  their  influence  has  been  greatly  extended;  arts,  trades, 
and  commerce  flourish  to  a  greater  extent,  and  a  greater  re- 
duction has  been  effected  in  the  expense  of  transporting  the 
produce  of  the  Parmer  and  the  goods  of  the  merchant  to  mar- 
ket, and  a  speedy  and  cheap  transportation  between  the  citizens 
of  our  own  State  with  each  other  and  with  the  citizens  of  other 
Slate-    has    been   established.    *    *    *    *    * 


EXTRAI    CS    PROM    ACTS   OF   ASSEMBLY   OF   VIRGINIA   WITH  REFERENCE   TO 
1  NDITURES    FOR    INTERNAL    IMPROVEMENT,    THROUGH 
JOINT  STOCK  COMPANIES. 

CHAP.  XVII. 

An  Act  to  create  a  fund  for  Internal  Improvement. 

(Passed  February  5th,  1816.) 

1.  Be  it  enacted  by  the  General  Assembly,  That  a  fund  shall  be, 
and  the  same  is  hereby  created,  to  be  denominated  "The  Fund  for 
Internal  Improvement,"  and  to  he  applied,  exclusively,  to  the  pur- 
pose of  rendering  navigable,  and  uniting  by  canals,  the  principal, 
rivers  and  of  more  intimately  connecting  by  the  public  highways, 
and  different  parts  of  this  Commonwealth. 


3.  And  be  it  further  enacted.  That,  for  the  purpose  of  preserv- 
ing and  improving  this  fund,  and  of  disbursing  such  portions  of  it 
as  the  General  Assembly  may,  from  time  to  time,    direct,    to    be    ap- 
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plied  to  any  object  of  internal  improvement,  it  shall  be  and  the  same 
is  hereby  vested  in  a  corporate  body,  to  be  styled,  "The  President 
and  Directors  of  the  Board  of  Public  "Works"  in  which  name  they 
shall  have  a  common  seal,  and  perpetual  succession,  subject  to  the 
limitations  hereinafter  provided,  shall  be  capable  of  suing  and  being 
sued,  pleading  and  being  impleaded,  and  shall  have  and  enjoy 
all  the  rights  and  privileges  of  a  corporation. 

4.  And  be  it  further  enacted,  That  the  Governor  of  the  Com- 
monwealth shall  be  ex-officio  President  of  the  Board  of  Public 
Works ;  that  the  directors  a  majority  of  whom  shall  constitute  a 
Board  for  the  transaction  of  any  business  devolving  on  the  corpor- 
ation, shall  consist  of  the  Treasurer  and  the  Attorney  General  of 
the  Commonwealth,  for  the  time  being,  and  of  ten  citizens  thereof; 
of  whom  three  shall  reside  westward  of  the  Alleghany  mountain; 
two  between  the  Alleghany  and  the  Blue  Eidge;  three  between  the 
Blue  Eidge  and  the  great  post  road,  which,  passing  through  the 
territory  of  the  Commonwealth,  crosses  the  principal  rivers  thereof 
at,  or  about  the  head  of  tidewater,  and  the  residue  between  that 
road  and  the  sea  coast. 


8.  And  be  if  further  enacted,  That  the  President  and  Directors 
of  the  Board  of  Public  Works  shall  hold  an  annual  meeting  in  the 
City  of  Richmond,  or  at  such  other  place  as  may  be  designated 
by  law,  to  begin  on  the  first  Monday  in  November  of  every  year,  and 
to  continue  until  the  business  of  the  Board  is  transacted — But, 
that  the  President  of  the  Board  may,  at  his  own  pleasure,  or  shall, 
at  the  request  of  any  three  Directors  thereof,  convene  an  extra 
meeting  of  the  Board,  for  the  transaction  of  any  extraordinary 
business  which  may  devolve  on  the  corporation. 


10.  And  be  it  further  enacted,  That  the  fund  for  internal  im- 
provement, subject  to  the  order  of  the  President  and  Directors  of 
the  board,  shall  be  deposited  in  the  Treasury  of  the  Commonwealth 
and  kept  distinct  and  apart  from  all   other  public  money:    It    shall 
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"be  paid  out  or  delivered  by  the  Treasurer  of  the  Commonwealth 
to  the  order  of  the  board,  certified  and  subscribed  by  the  Secretary, 
and  countersigned  by  the  President;  that  the  Treasurer  shall  keep 
fair  and  regular  account  of  all  such  disbursements,  and  carefully 
preserve  the  certificates  upon  which  the  same  shall  have  been  made, 
and  shall  render  an  account  thereof,  to  the  General  Assembly,  at 
the  same  time  at  which  he  renders  his  annual  account  of  the  dis- 
bursements of  the  ordinary  revenue;  that  once  in  every  year  the 
Board  of  Public  Works  shall  depute  a  committee  of  their  body  to. 
examine  the  accounts  of  all  disbursements  made  by  order  of  the 
board,  during  the  year  next  preceding  the  annual  meeting  of"  the- 
board,  and  to  compare  these  accounts  with  the  Treasurer's  books,, 
an  or  the  certificates  giving  authority  for  the  payment  of  the  several 
sums  of  money,  or  stock,  entered  therein;  that  their  reports  shall: 
certify  to  the  board,  that  the  same  have  been  fully  accounted  for,  or 
otherwise  as  the  case  may  be. 

11.  .1  ml  be  it  further  eneacied.  That  the  President  and  Directors 
of  the  Board  of  Public  Works,  shall  be,  and  they  are  hereby  author- 
ized to  subscribe  in  behalf  of  the  Commonwealth,  to  such  Public- 
Works  as  the  General  Assembly  may,  from  time  to  time,  agree  to> 
patronize,  such  portions  of  the  revenue  of  the  fund  for  internal  im- 
provement, as  may  be  directed  by  law  but  that  no  part  of  the  said 
fund  shall  be  subscribed  towards  the  stock  of  any  canal,  turnpike, 
or  other  Company,  until  three-fifths  at  least  of  the  whole  stock, 
necessary  to  complete  such  canal,  turnpike  or  other  public  work, 
of  such  company,  shall  have  been  otherwise  subscribed;  nor  until,  of 
the  stock  subscribed,  one-fifth  thereof,  shall  have  been  actually  paid 
in  by  the  respective  subscribers,  or  the  payment  thereof  effectually 
secured  by  bond  with  approved  security,  or  a  deed  of  trust  upon  the 
real  estate  of  such  subscriber,  of  twice  the  value  of  such  fifth  part; 
such  bond  to  be  taken  payable  to  the  President,  Directors  and 
Company  authorized  to  complete  such  public  work,  and  to  be  re- 
coverable against  the  obligor  or  his  securities,  on  motion  after  ten 
days*  notice,  in  any  court  of  record  within  the  Commonwealth 
having  jurisdiction  thereof;  and  such  deed  of  trust  to  be  proceeded 
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upon  whenever  the  trustee  therein  named   shall  be   required  to  do 
so  by  such  President,  Directors  and  Company. 


13.  And  be  it  further  enacted,  That  the  President  and  Direc- 
tors of  the  Board  of  Public  Works  shall  vest  in  some  productive 
fund  the  unappropriated  dividends  accruing  upon  any  of  the  stock 
committed  to  their  charge,  until  the  same  shall  be  specially  applied 
by  law  to  some  object  of  internal  improvement:  and  shall  haw 
power  subject  to  the  control  of  the  General  Assembly,  to  sell,  from 
time  to  time,  as  may  be  ordained  by  law,  the  whole  or  any  part  of 
the  shares  held  by  the  Commonwealth,  in  the  stock  of  any  canal, 
turnpike  or  other  company  subscribed  for  under  the  provisions  of 
this  Act,  for  the  purpose  of  investing  the  proceeds  of  sale  in  the 
stock  of  some  other  similar  company,  subject  to  the  like  conditions 
as  have  been  before  expressed  in  this  Act. 

14.  Be  it  fur/tier  enacted.  That  the  President  and  Directors  of 
the  Board  of  Public  Works  shall  have  power  to  appoint,  in  behalf 
of  the  Commonwealth,  so  many  directors  of  every  Public  Work,  as 
shall  bear  to  the  whole  number  of  the  directors  of  such  work  the 
proportion  of  the  Commonwealth's  shares  of  stock  in  such  work, 
which  may  be  subscribed  in  pursuance  of  this  Act,  to  the  whole 
number  of  shares  subscribed  thereto;  provided,  however,  that  when- 
ever it  shall  be  found  expedient  by  the  Legislature  to  authorize 
the  subscription  of  any  part  of  the  fund  hereby  created  to  any  com- 
pany already  incorporated,  the  provisions  of  this  section  shall  not 
be  construed  as  applying  to  such  company  unless  it  be  otherwise 
directed  by  the  Act  authorizing  the  subscription. 

15.  Be  it  further  enacted,  That  it  shall  be  the  duty  of  the  Presi- 
dent and  Directors  of  the  Board  of  Public  Works,  to  keep  a  fair  and 
accurate  record  of  all  their  proceedings,  which  shall  be  at  all  times 
open  to  the  inspection  of  the  members  of  the  General  Assembly, 
and  of  the  President,  Directors  and  other  officers  of  any  company 
interested  therein;  that  they  shall  report  to  the  General  Assembly, 
at  or  near  the  commencement  of  every  annual  session  thereof,  the 
exact  state  of  the  fund  for  internal  improvement;  the  progress  and 
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condition,  aoting  especially  the  net  income,  of  all  the  public  works 
within  the  Commonwealth:  the  surveys,  plans  and  estimated  ex- 
pense of  such  new  works  as  they  may  recommend  to  the  patronage 
of  the  General  Assembly,  together  with  such  other  important  in- 
formation as  they  may  have  it  in  their  power  to  collect,  in  relation 
to  the  objects  committed  to  their  trust. 

16.  And  be  it  further  niacin/.  That  the  public  faith  shall  he 
and  the  same  is  hereby  solemnly  pledged  to  fulfil]  the  appropria- 
tion made  by  this  Act;  and  that  the  said  appropriation  shall  con- 
tinue in  force  until  the  first  day  of  January,  of  the  year  one  thous- 
and eight  hundred  and  sixty-six,  except  at  such  times  as  the  United 
States  of  America  may  be  involved  in  war,  or  the  safety  of  this 
Commonwealth,  may.  in  the  opinion  of  the  General  Assembly  re- 
quire: when  the  General  Assembly  may  withdraw  (during  the 
period  of  actual  hostilities,  or  of  such  imminent  danger),  the  whole 
or  any  part  of  the  said  fund  for  the  purpose  of  defense ;  provided 
such  withdrawal  can  be  made  without  a  violation  of  any  engage- 
ment entered  into  under  this  Act. 

IT.  This  Act  shall  commence  and  be  in  force  from  and  after 
the  passage  thereof. 
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APPENDIX  111. 


Extract  from  brief  filed  on  behalf  of  West  Virginia,  with  the 
Attorney  General  of  the  United  States,  by  Hon.  Alfred  Caldwell, 
former  Attorney  General,  and  Hon.  E.  W.  Wilson,  former  Govern- 
or of  West  Virginia,  upon  the  question  of  the  right  of  the  United 
States  to  set  off  any  claim  against  West  Virginia  on  bonds  of  the 
Commonwealth  of  Virginia  acquired  by  the  United  States  before 
the  Formation  of  West  Virginia,  against  the  claim  of  West  Vir- 
ginia against  the  United  States  for  a  refund  of  the  Direct  War 
Tax. 


"Upon  the  adoption  of  the  ordinance  of  secession,  by  the 
Virginia  Convention,  in  April.  1861,  the  Wheeling  Convention 
which,  June  11,  1861,  had  assembled  for  the  reorganizaiton 
of  the  government  of  Virginia  after  adopting  an  ordinance 
for  such  reorganization,  proceeded  to.  and  did,  August  20, 
1861,  adopt  'An  ordinance  to  provide  for  the  formation  of  a 
new  State  out  of  a  portion  of  the  territory  of  this  State/5 

Section  3  of  said  ordinance  provided  for  changing  the  bound- 
aries of  the  proposed  new  State  so  as  to  include  other  counties 
therein  named,  among  which  were  Jefferson  and  Berkeley,  up- 
on a  favorable  majority  vote  by  the  people  of  said  counties, 
respectively. 

Section  9  of  said  ordinance  i>-  as  follows: 

•The  new  State  shall  take  upon  itself  a  just  proportion  of  the 
public  debt  of  the  Commonwealth  of  Virginia,  prior  to  the  first 
day  of  January,  1861,  to  be  ascertained  by  charging  to  it  all 
Stale  expenditures  within  the  limits  thereof,  and  a  just  pro- 
portion of  the  ordinary  expenses  of  the  State  government  since 
any  part  of  said  debt  was  contracted;  and  deducting  therefrom 
the  moneys  paid  into  the  treasury  of  the  Commonwealth  from 
the  counties  included  within  the  said  new  State  during  the  same 

nod.' 

From  this  proposition  Wot  Virginia  has  u"\-<>r  receded.  She 
prpposed  to  he.  was  taken,   received  and  admitted  as  a  State  of 
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the  Union,  by  the  Congress  of  the  United  States,  with  this  pro- 
vision as  of  the  basis  of  settlement  with  the  State  of  Vir- 
ginia. The  government  of  the  United  States  is  the  creator  of 
the  new  State,  and  is  therefore  precluded  absolutely,  and  under 
any  possible  contingency  from  avoiding  the  provisions  of  this 
ordinance,  in  order  to  retain  West  Virginia's  money.  The  Su- 
preme Court  of  the  United  States  has  decided  this  ordinance 
to  be  binding  as  between  Virginia,  West  Virginia  and  the 
United  States.     Virginia  \.  West  Virginia,  11  Wall.  39. 


The  public  debt  of  Virginia,  .January  1.  1861,  was  incurred 
almost  exclusively  in  works  of  public  improvement,  railroads, 
turnpikes,  canals,  bridges,  etc.,  and  amounted  to  $31,779,067.32. 

Of  this  sum  there  was  incurred  for  public  improvements  in 
West  Virginia,  $2,784,329.29;  for  all  other  expenditures  in  West 
Virginia  $559,600.00.  making  a  total  of  $3,343,929.29. 

The  commission,  summarizing  from  the  various  tabulated 
statements,  strike  the  following  account  between  the  two  States. 

West   Virginia    to    the    State    of    Virginia,  Dr. 

For     the  amounts     expended     and      invested 

in  her  territory,  as  set  forth  in  statement  F $3,343,929  29 

Cr. 

By  one-fourth  of  the  estimated 
value  of  the  public  buildings  and 
other  assets,  as  given  in  state- 
ment G    ~ $968,750  00 

By  three-thirteenths  of  the  United 
States  surplus  fund,  as  per 
statement 446,0:12   92 

By    three-sevenths    of    the    literary 

fund,  as  per  same   647,079  92 

By  the  amount  collected  in  West 
Virginia  after  January  1.  1861, 
as  per  statement  E .  .  .  .' 328.706  22     2.390.569  06 

Balance    $953,360  23 

Under  the  resolutions  creating  and  denning  the  duties  of  this 
commission,  its  report  was  made  subject  to  the  approval  and  rati- 
fication of  the  Legislatures  of  West  Virginia  and  Virginia. 

Under  resolutions  introduced  into  the  Senate  of  West  Vir- 
ginia, the  finance  committee  thereof  made   further  examination  of 
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the  matter,  in  1:873,  and  reported  to  the  Senate  the  result  of  its 
labors.  Hon.  J.  M.  Bennett,  a  member  of  the  commission  hereto- 
fore mentioned,  was  Chairman  of  this  Senate  Committee.  Its  re- 
port appears  in  the  appendix.    We  quote  the  following: 

'The  report  of  the  debt  commissioners  hereinbefore  referred 
to,  shows  that  all  State  expenditures  within  this  State,  prior 
to  January,  1861.  amounted  to  $3,366,929.29,  and  although  it 
is  apparent  that  bonds  for  quite  a  large  amount  of  this  sum 
were  never  issued,  nevertheless  the  expenditures  would  seem  to 
import  an  obligation  upon  our  people  to  return  every  dollar 
which  has  been  so  contributed  to  the  development  of  the  ter- 
ritory of  our  State. 

'The  committee  have  not  entered  into  the  tedious  process  of 
calculating  the  interest,  for  the  obvious  reason  that  there  would 
be  as  much  interest  on  our  contributions,  as  upon  the  receipts 
from  Virginia. 

'The  committee  have  therefore  assumed  the  foregoing  sum 
of  $3,366,929.29  as  importing  a  debt  upon  West  Virginia  to  be 
gathered  and  itemized  from  the  report  of  the  debt  commis- 
sioners aforesaid. 

'From  the  amount  of  the  foregoing  expenditures  must  be 
deducted  the  moneys  paid  into  the  Treasury  of  the  Common- 
wealth of  Virginia  from  the  counties  included  in  this  State 
during  the  same  period/'  ****** 

(Extracted    from    pamphlet    presenting   West   Virginia's    claim 
for  the  refund  of  the  U.  S.  Direct  War  Tax,  pp.  5  and  6.) 


NOTE— There  were  palpable  errors  in  the  ex  parte  statement 
of  the  account  between  the  two  States,  contained  in  the  reports  refer- 
red to  and  approved  in  the  above  brief,  in  crediting  West  Virginia 
with  items  for  which  she  could  claim  no  credit  under  the  Wheeling 
Ordinance  under  which  those  statements  of  that  account  were  at- 
tempted to  be  made,  and  in  failing  to  charge  West  Virginia  with  its 
"just  proportion  of  the  ordinary  expenses  of  the  Stale  government" 
and  other  items  of  charge  expressly  required  to  be  made  by  that 
Ordinance. 

With  these  corrections  made,  the  account  would  show  as  large 
a  balance  due  from  West  Virginia  as  Virginia  has  now  shown 
in  this  suit  to  be  due  by  the  new  State. 
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APPENDIX  LV. 

Paper  prepared  by  Professor  T.  S.  Adams  oi'  the  University  of 
Wisconsin,  denning  what  are  the  '"ordinary  expenses''  of  a  State. 

UNIVERSITY  OF  WISCONSIN. 

MAUISOX. 

DEPARTMENT  OF  POLITICAL  ECONOMY. 

T.  S.  ADAMS.  ,  Xov.  5,  1909. 

Honorable  Wm.  A.  Anderson, 

Attorney  General  of  Virginia, 
Richmond,  Virginia. 
My  dear  Sir: 

Some  time  ago  Dr.  Ely  referred  to  me  a  letter  from  yourself 
concerning  the  question  of  ordinary  and  extraordinary  expendi- 
tures. While  I  of  course  had  some  general  knowledge  of  the  dis- 
tinction between  these  two  terms,  as  used  in  the  budget  of  vari- 
ous countries,  my  knowledge  on  the  subject  was  not  of  that  specific 
and  certain  character  which  your  problem  demands.  It  was  neces- 
sary for  me  to  do  some  reading  and  make  some  examinations  of 
authorities  before  1  could  make  the  reply  which  I  herewith  en- 
close. It  i-  very  imperfect  and  I  particularly  regret  that  I  have 
not  had  time  to  go  through  the  material  in  our  library  containing 
the  public  accounts  of  the  various  States  and  cities  of  this  country. 
I  am  doubtful  also  whether  what  I  have  written  will  be  of  any 
material  a^-istance  to  you,  but  I  enclose  it,  hoping  that  it  may 
contain  a  suggestion  or  two. 

Our  collection  of  public  documents  in  the  Uni versify  Library 
is  particularly  good;  am1  if  you  can  wait  a  month  or  so  and  will 
express  the  desire  to  have  it,  I  will  endeavor  to  get  some  student 
to  run  through  this  material  with  a  view  of  collecting  as  large  a 
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number   as   possible    of   illustrations   bearing   upon    the    use   of    the 
terms  'ordinary'  and  'extraordinary'  in    American  public  accounting. 

Very  truly  yours, 
TSA/EB  (Signed)         T.  S.  ADAMS. 

ORDINARY  AND  EXTRAORDINARY  EXPENDITURES. 

Ordinary  expenditures  are  usual  expenditures.  What  is  usual 
in  one  country  is  not  usual  in  another,  and  what  is  usual  in  a  given 
country  at  one  time  may  be  unusual  at  another  time.  We  should 
therefore  expect  to  find,  and,  as  a  matter  of  fact,  we  do  find,  all 
sorts  of  expenditures  included  in  the  extraordinary  budgets  of  va- 
rious countries.  Precedent  can  be  found  for  almost  anything.  In 
France,  for  example,  since  1833,  the  substance  of  the  extraordinary 
budget  has  consisted  of  expenditures  for  the  establishment  of  great 
public  works,  but  prior  to  1789  the  costs  of  establishing  and  im- 
proving public  works  were  carried  in  the  ordinary  budget. 

The  best  treatment  of 'this  general  subject  is  found  in  Wag- 
ner's 'Einanzwissenschaft,'  Vol.  1,  p.  135-142.  Great  authority  is  to 
be  accorded  to  this  treatment,  inasmuch  as  Wagner  bases  what  he 
has  to  say  not  only  upon  economic  theory  and  study  of  the  law,  but 
upon  the  experience  of  the  greater  European  nations.  According 
to  Wagner,  there  is  a  three-fold  distinction  between  ordinary  and 
extraordinary  expenditures : 

1.  The  first  distinction  turns  upon  the  time  at  which  the 
expenditure  becomes  necessary.  Extraordinary  expenditures  from 
this  viewpoint  arise  out  of  unexpected  demands.  Wagner  notes, 
however,  that  in  a  great  state  the  great  number  of  trivial  or  small 
items  of  expense  which  are  unforseen  assume,  in  the  aggregate, 
a  certain  regularity  which  makes  it  possible  to  provide  for  them 
by  a  contingent  or  reserve  fund.  Although  Wagner  refers  to 
these  items  as  'diese  kleinen  Posten  ausserordenlicher  Ausgeben,' 
lie  really  suggests  that  they  should,  in  the  aggregate,  be  regarded 
as  regular  or  ordinary  expenses ;  while  the  individual  items  are  not 
iforseeable,  their  aggregate  is. 
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II.  The  second  and  most  important  distinction  turns  upon  the 
durability  or  permanence  of  service  for  which  the  expenditure  is 
made  and  rests  upon  a  contract  similar  to  that  made  in  private  eco- 
nomics between  circulating  and  fixed  capital. 

Under  ordinary  expenses  here,  Wagner  mentions  interest  on 
the  public  debt  and  his  language  suggests  that  payments  on  the 
principal  of  the  public  debt  when  made  periodically  or  annually  in 
accordance  with  the  terms  of  the  loan  should  also  be  included 
among  the  ordinary  expenses  (although  he  protests  that  there  is 
no  general  economic  principle  which  requires  the  regular  payment 
•of  a  public  debt  ). 

(  It  will  he  noted  that,  under  the  first  distinction  which  turns 
upon  the  certainty  or  accuracy  with  which  an  expense  may  he  an- 
ticipated, interest  payments  are  even  more  clearly  and  logically  in- 
cluded among  the  ordinary  expenses,  becauses  no  expense  is  more 
■certain  or  more  specifically  fixed  with  respect  to  time  than  that  of 
interest  payment.) 

The  extraordinary  expenditures  under  this  head  are  those  regu- 
lar or  intermittent  expenditures  for  things  whose  use  or  service 
extends  ever  far  more  than  one  fiscal  year  or  period.  Wagner 
distinguishes  three  special  groups  here: 

1.  Capital  outlays  giving  rise  to  a  lasting  use,     either     for — 
(a)     quasi-private  industries  and  undertakings  capable  of  yield- 
ing profit  to  the  State    (e.  g.,  forests,   railroads,  mines,   postal  and 
telegraph  systems ; 

(  b )  or  for  the  establishment  and  betterment  of  what  may  be 
called  the  •immaterial  capital  of  the  State'  (e.  g.,  expenditures  for 
the  introduction  and  execution  of  great  public  reforms  such  as  the 
land  cadastre,  reconstruction  of  judicial-  system,  enfranchisement 
of  serfs,  etc.) 

2.  Irregular  productive  and  remedial  expenditures  to  correct 
conditions  which  threaten  the  life  and  property  of  the  State,  (e.  g., 
war.  famine,  floods,  insurrection,  etc.) 
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''The  fact  that  Wagner  nowhere  mentions  expenditures  for 
hospitals,  insane  asylums,  prisons,  etc.,  is  significant  and  indicates 
a  belief  on  his  part  that  they  are  'ordinary'  expenses." 

III.  The  third  distinction  is  the  purely  legal  one  and  corres- 
ponds for  the  most  part  to  the  well-known  difference  between 
standing  and  annual  appropriations. 

Wagner  mentions  here  as  the  most  characteristic  items  of  or- 
dinary or  standing  expenses,  payments  of  interest  on  the  public 
debt,  and  the  payments  of  such  parts  of  the  principal  as  are  regu- 
larly retired  in  accordance  with  the  terms  of  the  loan.  Legis- 
lative expenses  (i.  e.,  those  necessary  for  the  assembling  and  func- 
tioning of  the  legislature)  furnish  another  characteristic  item. 

(It  seems  difficult  to  imagine  how  any  claim  can  be  made  for 
the  inclusion  of  interest  payments  among  the  extraordinary  expen- 
ditures. Borrowing,  with  its  necessary  corrolary  of  regular  in- 
terest payments,  is  the  specific  device  by  which  irregular  things  are 
made  regular,  unbearably  heavy  burdens  divided  into  those  which 
may  be  borne  with  ease;  and  as  surely  as  the  principal  of  the  loan 
is  to  be  classed  among  extraordinary  receipts,  so,  surely  must  the 
interest  payments  be  classed  among  the  ordinary  expenditures.  In- 
terest is  the  instrument  by  which  extraordinary  difficulties  are  con- 
verted into  ordinary  problems.      ( |j See  foot  note.) 

1 1 The  last  point  is  well  brought  out  in  the  article  entitled 
Budget  sur  Besources  Extraordinaire  des  in  Say's  Dictionaire  des 
Finances,  Vol    I.  p.  723: 

'Ce  n'est  que  de  notre  temps  qu'il  a  etc  institute  une  theorie 
pour  la  defense  des  Budgets  Extraordinaires  systematiques.  Les 
budgets  ordinaires  sont,  dit-on,  les  budgets  de  la  vie  normale  et 
annuelle  du  pays,  son  compte  Industrie]  d'exploitation.  et  ont  l'im- 
pot  et  les  revenus  des  biens  de  l'Etat  pour  fonds  d'entretien;  les 
budgets  extraordinaires  reponclent  a  leur  compte  industriel  de  pre- 
mier establissement,  indefiniment  continue  comme  se  continue  in- 
definiment  l'expansion  de  1'activite  d'un  peuple  qui  vit  de  siecles 
et  non  d'annes  et  son  fonds  de  service  est  l'embrunt,  dont  le  budget. 
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ordinaire  ne  se  ressent  que  par  ['obligation  on  il  est  d'en  payer  les 
interets  pour  la  part.de  jouissance  qui  lin  en  rcvient.' 

The  country  which  has,  perhaps,  made  the  widest  use  of  the 
extraordinary  budget  is  Fiance.  The  experience  of  France  is  dis- 
cussed in  a  most  illuminating  way  in  Chapters  9  and  10  of  Rene 
Stourm's  'Le  Budget.'  We  find  here  a  number  of  definitions  of  an 
official  character.  One  of  these  definitions,  made  in  1862  and  often 
quoted  in  French  Law  and   financial  debate,  is  as  follows: 

'The  credits  of  the  ordinary  budget  ought  to  provide  for  the 
obligatory  and  permanent  services  of  the  State,  assuring  the  pay- 
ment of  the  debt,  the  execution  of  the  laws,  the  administration  of 
justice,  collection  of  revenues,  and  the  public  defense,'  p.  176. 

The  public  debt  included  in  the  ordinary  budget  covers  the  con- 
solidated, perpetual  bonds  and  annuities,  all  kinds  of  terminable 
bonds  and  annuities,  and  'la  debt  viagere'  (Pensions,  life  annuities, 
etc.) 

The  definition  of  'extraordinary'  expenditures  made  by  the 
same  author  in  1862  is  as  follows : 

(The  extraordinary  expenditures  comprehend  those  for 
great  public  works,  new  constructions,  abnormal  military  de- 
mands required  for  the  protection  of  our  exterior  or  foreign 
interests;  in  a  word,  all  those  expenditures  corresponding  to 
monetary  needs  and  destined  to  disappear  ought  not  to  figure 
among  the  permanent  charges.)     Stourm,  p.  196. 

See  foot  note.* 

*The  comment  of  the  then  Minister  of   Finance.  M.   Magne, 
upon  this  definition  is  exceedingly  illuminating,  p.  196,  Stourm. 

'En  general,  on  ne  prend  pas  assez  garde  aux  diff'erents 
roles  de  L'Etat.  En  meme  temps  qu'il  est  tenu  de  solder,  avec 
ses  ressources  ordinaires,  ses  depenses  courantes  ....  en 
meme  temps,  il  est  proprietaire.  il  a  un  actif  immohilier  et 
obilier,  qu'il  est  tenu,  non  seulement  d'entretenir,  mais  de 
perfectionner,  dans  l'interest  de  tous  et  de  chacun.  Lorsque 
L'Etat   se   procure   une   ressource   par   voie   extraordinaire,    par 
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voie  d'emprunts,  et  que  cette,  ressource  est  appliquee  a  cette 
nature  de  depenses,  il  ne  fait  pu'un  placement,  qu'une  trans- 
formation de  valeur,  il  augments  la  fortune  immobiliere  et 
mobiliere  de  chaeun.  Ainsi  done,  on  a  raison  de  ne  pas  con- 
fondre  ces  deux  natures  de  depenses,  les  unes,  qui  sont  fongibles, 
qui  augmentent  la  fortune  do  l'Etat  ....  Corps  legislatif, 
cells,  au  eontraire,  qui  se  consolident,  qui  s'incorporent  au  sol, 
qui  augmentent  la  fortune  de  1'Etatt  .  .  .  .  '  Corps  legislatif, 
6  avril  1869. 

Finally  it  may  be  interesting  to  summarize  the  great  French 
minister  de  Freycinet's  discussion  of  this  subject. 

M.  de  Freycinet's  divided  extraordinary  expenditures  into  three 
classes,  Necessary,  Optional,  anl  Illegitimate. 

A.  'The  necessary  expenses  are  those  which  result  from 
events  which  it  is  not  within  the  power  of  nations  to  prevent  or  at 
least  the  financial  consequences  of  which  it  is  impossible  to  avoid, 
as,  for  example  the  war  of  1870  and  the  enormous  fiscal  burdens 
which  it  has  entailed  upon  the  country." 

B.  ''The  optional  expenses  represent  essentially  expenses  for 
public  works.  I  characterize  these  expenses  as  optional  because 
they  do  not  inevitably  impose  themselves  upon  a  country.  The  gov- 
ernment is  never  forced  absolutely  to  assume  these  expenses  and 
especially  is  never  obliged  to  assume  them  at  any  particular  time." 

C.  "I  call  all  those  expenses  illegitimate  which  ought  to  find 
no  place  at  all  in  the  extraordinary  budget.  When  the  extraordi- 
nary budget  comes  to  be  but  a  covert  means  of  increasing  the  ordi- 
nary budget,  I  consider  that  the  expenditure  is  badly  placed  and 
that  the  extraordinary  budget  ought  to  be  abolished.  The  extra- 
ordinary budget  should  not  serve  as  a  revenue  for  those  expenses 
that  one  does  not  wish  or  dare  to  classify  in  the  ordinary  budget 
but  which  by  their  nature  belong  there."     Stourm,  p.  201. 

There  have,  for  instance,  been  included  in  the  extraordinary 
budget  at  times  expenditures  for  books  for  the  library,  gratuities 
to  the   employees   of   the   central   administration,   relief  to   widows, 
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expenditures  Tor  the  celebration  of  July  11th,  and  for  carpenter's 
work,  subscriptions  to  telephone  companies,  provision  of  oil  for 
lighi  house,  etc. 

The  preceding  paragraph  merely  emphasizes  my  opening  state- 
ment In  the  effect  that  precedent  may  be  found  for  almost  anything 
in  this  connection.  But,  while  this  is  true,  the  great  weight  of  usage 
favors  the  inclusion  among  the  extraordinary  expenditures,  of  the 
costs  of  war  and  public  calamity  (which,  because  of  their  size, 
have  to  be  defrayed  by  public  loans)  and  also  the  costs  of  intro- 
ducing or  establishing  .ureal  public  works  of  an  industrial  char- 
acter. Capital  outlays  for  hospitals,  asylums,  prisons,  educational 
institutions,  and  the  like,  arc  exceedingly  doubtful.  But  it  may  be 
said  with  certainty  that  according  to  the  prevailing  usage,  only 
such  (i.  e.,  for  hospitals,  asylums  and  the  like)  capital  outlays  as 
necessitate  public  loans  can  be  placed  among  extraordinary 
expenditures.  Interest  payments  on  the  public  debt,  regu- 
lar payments  on  the  principal  prescribed  in  advance  either  by 
law  or  contract,  and  pensions,  belong,  by  the  overwhelming  mass 
of  precedent,  among  ordinary  expenditures. 

I  append  a  few  scattering  illustrations  which  may  be  of  in- 
terest. 

(1)  The  budget  of  the  German  Empire  is  regularly  divided 
into  ordinai'y  and  extraordinary  receipts  and  expenditures.  The 
ordinary  expenditures  are  divided  into  permanent  and  temporary, 
The  regular  expenditures  for  industrial  undertakings,  (post,  tele- 
graph, railroads,  government  printing  offices,  etc.)  as  well  as  most 
of  the  expenditures  for  the  public  debt  and  for  pensions,  appear 
under  the  permanent  ordinary  expenditures. 

(2)  The  budget  of  Algeria  regularly  contains  the  following 
captions:  Depenses  extraordinaires,  subdivided  into  the  two  follow- 
ing heads:  (a)  Emploi  des  forids  d'empreunt,  (b)  Emploi  de 
L'excedent  des  fondes  de  reserve.  Among  the  other  and  presumably 
the  "ordinary'"  heads,  we  find  debt,  public  works,  agriculture,  col- 
onization, and  diverse  works  of  benevolence  and  public  utility  (pool 
relief,  etc.) 
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(3)  The  budgets  of  Austria  and  Hungary  regularly  contain 
the  item  extraordinary  expenditures.  Just  what  this  covers  I  do 
not  know,  but  it  has  been  reduced  to  very  small  compass  in  recent 
years,  particularly  in  Austria.  Expenditure  for  public  debt,  how- 
ever, including  regular  payments  on  the  principal  of  the  debt,  is 
included  in  the  ordinary  budget. 

(4)  Payments  of  interest  and  the  regular  payments  on  the 
principal  of  the  public  debt  are  classified  in  the  ordinary  expendi- 
tures in  Belgium. 

(5)  In  Egypt,  according  to  a  brief  resume  of  the  budget  given 
in  Fenn  "On  the  Funds,"  edition  1898,  p.  323,  the  following  ex- 
penditures appear  in  ordinary  budget :  pensions,  tribute,  debt  pay- 
ment, expenses  of  the  army  of  occupation,  expenditures  for  the 
"sirppression  of  the  corvee,"  and  "unforseen  expenditures." 

(6)  Accordingly  to  the  same  authority,  the  Eussian  budget  in- 
cludes under  ordinary  expenditures,  payments  on  the  State  debt — 
interest  and  capital — payments  on  the  railway  debt — interest  and 
capital — and  also  "unforseen  expenditures." 

(7)  Professor  F.  P.  Clow,  an  exceedingly  able  and  careful 
writer  in  the  Quarterly  Journal  of  Economics,  Vol.  10,  pages  461-4, 
cites  as  instances  of  extraordinary  expenditures  payments  for  the 
purchase  of  land,  for  the  construction  of  permanent  works,  and  the 
redemption  of  public  debt.  Under  the  ordinary  expenditures,  he 
includes  interest  payments  on  the  public  debt.  According  to  Pro- 
fesor  Clow,  the  accounts  of  the  City  of  Cleveland,  at  the  time  he 
was  writing,  included  under  ordinary  expenditures  everything  ex- 
cept repayment  of  loans,  refunds,  investments,  and  similar  items." 
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APPENDIX  V. 

Claim  against   West   Virginia  computed  from  ilic  Masters  find- 
ings of  March  17,  1910,  under  Wheeling  Ordinance. 

A. 

Par.  III.  Expenditures  in  West  Virginia  coun- 
ties,   (page  83)    $2,811,559.98 

"       IV.    Proportion      of     Ordinary     Expenses 
on   Population  Basis,  with  slaves, 

(p.    140)    8,147,455.92 

VII.  Money,  Stock,     Property,     etc.,     re- 
ceived by  West  Virginia,   (p.  193)..  500,828.00 

$11,459,843.90 
VI.  Receipts    from   West  Virginia   coun- 
ties,  (p.    179) 0,105,884.75 

$  5,353,959.1:. 

B. 

Par.  III.  Expenditures  in  West  Virginia  coun- 
ties,  (page  83)    $  2,811,559.98 

IV.  Proportion    of    Ordinary    Expenses 

on      Popupation      Basis      without 

slaves,    (p.   140)    11,452,862.66 

"      VII.  Money,    Stock,    Property,    etc.,    re- 
ceived by  West  Virginia,    (p.  193).  500,828.00 

$14,765,250.64 
"       VI.  Receipts    from    West    Virginia    coun- 
ties,   (p.   179)    6,105,884.75 


$  8,659,365.89 
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C. 

Par.  III.  Expenditures  in  West  Virginia  acoun- 

ties,   (page  83)   $  2,811,559.98 

V.  Proportion     of     Ordinary     Expenses 
on  Fair  Estimated  Valuation  Basis 
June  20,  1863,  with  slaves,  (p.  172)        6,078,367.96 
u     VII.    Money,    Stock,      Property,     etc.,     re- 
ceived by  West  Virginia,  (p.  193).     _        500,828.00 


D. 


E. 


$  9,390,755.94 


VI.  Receipts  from  West  Virginia    coun- 
ties,   (p.   179) 1 6,105,884.75 


$  3,284,871.19 


Par.  III.  Expenditures  in  West    Virginia  coun- 
ties,  (page  83)    $  2. Ml. 559.98 

V.  Proportion  of  Ordinary  Expenses 
on  Fair  Estimated  Valuation  Basis 
June      20.      1863.      without      slaves. 

(page    172    9,463,553.58 

"     VII.    Money,    Stock,      Property,     etc.,     re- 
ceived by  West   Virginia,  (p.  193).     _        500,828.00 


$12,775,941.56 
VI.    Receipts    from    West    Virginia    coun- 
ties,   (p.   179)    6,105,884.75 


$  6,670,056.81 


Par.    III.   Expenditures  in   West    Virginia  coun- 
ties,  (page  S3)    x  2,811,559.98 

V  Proportion  of  Ordinary  Expenses 
mi  Fair  Estimated  Valuation  Basis 
dan.  1.  1861,  with  slaws,  (page 
173)     —    6,805,289.5'J 
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Par.  VII.  Money,    Stuck,     Property,    etc.,    re- 
ceived by  West   Virginia,  (p.  193).     _        500,828.00 

$10,117,677.55 
"       VI.    Receipts    from    West    Virginia   coun- 
ties,   (p.   179) 6,105,884.75 

$  4,011,792.80 

P. 

Par.  TIL  Expenditures  in   West  Virginia  coun- 
ties,   (page  83)    $  2,8*1,559.98 

V.  Proportion  of  Ordinary  Expenses 
on  Fair  Estimated  Valuation  Basis 
•Jan.      1,      1861,        without      slaves, 

(page    173)    8,586,648.25 

"     VII.  Money,     Stock,     Property,     etc.,     re- 
ceived  by   West   Virginia,    (p.    193)  500,828.00 

$11,899,036.23 
VI.    Receipts    from    West    Virginia    coun- 
ties,   (p.   179)    6,10'5,884,;5 

$  5,793,151.48 

Xote :  See  A.  By  using  Proportion  of  Ordinary  Expenses  on 
Defendant's  method  of  arriving  at  Average  Population  with  slaves, 
the  amount  of  claim  as  in  A.  is  reduced  by  $644,967.61.  (See  page 
141). 

Xote:  See  B.  Same  without  slaves  the  amount  of  claim  as  in 
B.  is  reduced  by  $714,326.68.     (See  page  141). 

The  Master  has  adopted  the  plaintiffs  method,  so  these  figures 
are  of  comparative  interest  only. 
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Showing  Results  Under  West  Virginia's  Construction  and  Application 
of  Wheeling  Ordinance. 

RESULT  OF  WEST  VIRGINIA'S  ACCOUNTING  UNDER  THE  WHEEL- 
ING ORDINANCE. 


Paragraph  III  of  Decree 
Joint  Exhibit  "C"   I 
Page  1. 

Expenditures  by  Va.  in 
W.  Va.  as  computed 
by  West  Virginia   .  . 

Paragraph  IV  of  Decree 
Joint  Exhibit  "D"    I 
Page  1. 

Ordinary     Expenses     of 
Government,    $18,207 
GS4.29,   as  computed  by 
West  Virginia. 

Joint    Exhibit    "D" 
Page   4 


Paragraph  V   of  Decree 
Joint  Exhibit   "E"   I. 

Defendant's  method  of 
determining  Fair  Bsti 
mated  Valuation  of 
Real  and  Personal 
Property,  per  Joint 
Exhibit  "E"  I — Page 
4,  including  Slaves  and 
Income  as  Personal 
Property 


Defendant's  Alterative 
M  e  t  hod  Defendant's 
Exhibit  "E"  III 
Page  ">.  using  Gold 
Basis  for  Assessments 
and  including  Slaves 
;i-  Personal  Property 

Paragraph  VII  of  Decree 
Defendant's  Exhibit 
"G"  I — Page  1. 

Value  of  Money.  Stock, 
Property,  and  Credits 
acquired  by  West  Vir- 
ginia  


Paragraph  VI  of  Decree 
Joint  Exhibit  "F"'  I. 

All  moneys  paid  into 
the  Treasury  of  Vir- 
ginia from  Wes1  Vir- 
ginia counties,  Wes1 
Virginia  claim 


Excess  of  Receipts  by 
Virginia  over  p  a  y  - 
ments  made  by  her  as 
computed  by  W  e  S  I 
Virginia 


Using  Total 
I'  o  p  ulation 
Basis  for  Di- 
vision of  Ordi 
nary    Expenses 


$1,251,288.92 


3,391,763.84 


Using  Popula- 
tion if  it  /mil  I 
S  1  a  v  e  s  for 
Division  <>  f 
Ordinary  Ex 
penses. 


$1,251,288.92 


4,854,733.07 


176,120.00 


$4,819,172.76 


7,051,215.56 


$2,232,042.80 


Using  Fair  Es 
timated  Valu 
ation  of  Real 
and  Personal 
Property  for 
Division  of  Or- 
dinary Ex 
penses. 


$1,251,288.92 


2,499,987.88 


17(5. 12u.  mi 


$6,282,141.99 


,051,215.56 


rci). n: 


176,120.00 


$3,927,396.80 


7,051,215.56 


$.".,  1L':!.S1S.7C» 


Using  Fair  Es- 
timated Valu- 
ation of  Real 
and  Personal 
Property  o  n 
Gold  Basis  for 
Division  o  f 
Ordinary  Ex- 
penses. 


$1,251,288.92 


::.77r!.2G9.4.3 


176,120.00 


$5,200,678.37 


,051,215.56 


$1,850,537.19 
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n  the  Supreme  Court  of  the  United  States 


Original,  No.  3.  October  Term,  1910 


COMMONWEALTH  OF  VIRGINIA 

vs. 

STATE  OF  WEST  VIRGINIA. 


Final  Eeply  Brief  for  the  Complainant. 


In  view  of  the  elaborate  discussion  of  the  case  in  the  Master's 
Report,  in  the  briefs  heretofore  filed,  and  in  the  recent  exhaustive 
oral  arguments  of  the  cause,  a  succinct  reply  to  some  of  the  points 
presented  in  the  two  latest  briefs  for  the  defendant  will  suffice. 

I. 

POINTS    NOW    RELIED   ON    FOR   THE   DEFENDANT    WHICH    DO    NOT    GO    TO 

THE    MERITS. 

The  contention  of  counsel  for  the  defendant  in  this  branch  of 
their  argument  is, 

That  Virginia  has  no  right  to  maintain  this  suit— 

1.  Because  she  has  no  such  interest  in  the  subject  matter  of 
the  litigation  as  gives  her  a  standing  to  maintain  it,  denying  that 
she  has  any  equity  either  for  exoneration,  or  for  contribution. 

2.  Because  she  sustains  a  dual  relation  to  the  controversy  in 
that  she  asserts,  as  is  alleged,  several  independent  causes  of  ac- 
tion, and  sues  in  a  dual  rapacity,  namely,  both  in  her  own  right, 
and  as  trustee  for  the  depositing  creditors — that  therefore  her  hill 
i.-  multifarious. 
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3.  Because  any  duty  or  liability  of  West  Virginia  to  make 
a  settlement  or  to  pay  anything  is  not  to  Virginia,  but  to  the  credi- 
tors of  the  undivided  State. 

4.  Because  Virginia  has  been  guilty  of  "laches." 

A  brief  response  will  dispose  of  each  of  these  points: 

(1) 

The  statement  that  Virginia  has  no  interest  in  this  suit  in 
her  owa  right  is  founded  in  a  singular  misapprehension  of  the 
facts. 

(a)     Virginia's  equity  for  exoneration 

If  a  liability  rests  upon  the  Commonwealth  to  pay  any  part 
of  the  common  public  debt  of  the  undivided  State,  that  circum- 
stance plainly  entitles  her  to  have  West  Virginia  contribute  to  the 
payment  of  that  common  indebtedness  to  the  extent  of  West  Vir- 
ginia's equitable  liability  therefor,  in  exoneration  of  Virginia. 

The  view  of  opposing  counsel  that  no  such  liability  rests  upon 
Virginia  is  based  upon  a  misapprehension  of  the  meaning  and 
effect  of  the  Funding  Act  of  March  30,  1871,  under  which  over 
threerfourths  of  the  common  debt  was  funded.  Virginia's  liability 
under  that  Act  is  defined  in  the  third  section  thereof. — I  West  Va's 
Compilation,  pp.  14-15;  E.  pp.  17-19. 

That  the  contention  of  counsel  for  West  Virginia,  that  Vir- 
ginia was  released  from  all  liability  for  the  one-third  of  the  $38,- 
110,355.37  (including  accrued  interest  capitalized  and  funded),  of 
her  old  bonds,  funded  under  that  Act,  by  reason  of  the  issue  by  her 
of  the  $12,703,451.79  of  "Deferred  Certificates"  under  the  terms 
of  the  third  section  of  that  Act,  is  conclusively  refuted  by  the 
decision  of  the  Supreme  Court  of  Virginia  in  the  case 
of  Greenhow  v.  Vashon,  81  Va.  342-343.  In  that  case  Judge  Rich- 
ardson, delivering  the  opinion  of  the  court  and  quoting  with  ap- 
proval the  dictum  of  Judge  Staples  in  Antonio  v.  Wright,  22  Gratt. 
SG-i-5,  s.iys: 
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"It  is  said  that  the  creditor  has  released  one-third  of  his 
debt.  1  do  not  so  understand  it,  and  I  will  hazard  the  asser- 
tion, the  creditor  does  not  so  construe  the  law.  If  this  was  the 
intention  of  the  trainers  of  the  act  they  have  adopted  an  ob- 
scure and  equivocal  mode  of  expressing  a  plain  and  simple 
agreement.  The  creditor  surrenders  his  bond  and  obtains  a 
new  one  tor  two-thirds  of  his  debt,  and  coupons  for  the  in- 
terest. For  flic  remaining  one-third  the  bond  is  held  in  trust 
by  the  State,  and  a  certificate  is  given  him  stating  that  pay- 
ment will  he  provided  for  in  accordance  with  such  settlement 
as  may  he  made  with  West  Virginia.  If  that  State  is  faith- 
ful to  the  obligations  resting  upon  her,  the  creditor  will  re- 
ceive the  other  third  also.  On  the  other  hand,  if  she  repudi- 
ates these  obligations  there  is  no  agreement  or  understanding 
absolving  the  State  from  the  payment  of  the  whole  debt  as 
before  the  passage  of  the  funding  bill." 

The  following  are     the     terms     of  the  certificates  issued  under 
the  Act  of  1871 : 

"Copy  of  Certificate  under  Act  of  March  30,  1871. 
"Commonwealth  of  Virginia. 

"No. . 

"Treasurer's    Office,    Eichmond,    Ya. 
'This  is  to  certify  that  there  is  due  unto 


heirs,  executors,  administrators  or  assigns  $ — ,  being  one- 
third  of  bond  surrendered  under  the  provisions  of  an  Act  ap- 
proved March  30th.  1871,  entitled,  'An  Act  to  provide  for  the 
funding  and  payment  of  the  public  debt;'  namely,  Bond     No. 

,  with  interest,  amounting  to  $ -.     Payment  of  said 

one-third  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  will  be  provided  for  in,  accordance  with  such  set- 
tlement as  shall  hereafter  be  had  between  the  State  of  Vir- 
ginia and  West  Virginia  in  regard  to  the  public  debt  of  the 
State  of  Virginia  existing  at  the  time  of  its  dismemberment, 
and  the  State  of  Virginia  holds  said  bonds  so  far  as  unfunded 
in  trust  for  the  holder  hereof  or  his  assigns." 

"In  testimony  whereof  this  certificate  has  been  signed  by 
the  Treasurer  and  countersigned  by  the  Second  Auditor,  as 
provided  by  law. 


"Treasurer  of  the  Commonwealth  of  Virginia. 


"Second  Auditor  of  Virginia." 
(R.  56-57;  I  West  Va.  Compilation  49.) 
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Nor  is  it  true,  as  gravely  contended  by  West  Virginia's  coun- 
sel, that  the  subsequent,  more  or  less  abortive  and  ineffectual  Funding 
Acts  of  March  28,  1879  (B.  21-26;  and  I.  West  Va.  Com- 
pilation 17-22),  and  of  February  14,  1882  (E.  26-38;  and  I.  West 
Va.  Compilation  22-40),  released  Virginia  from  any  obligation  or 
liability  resting  upon  her  under  the  Act  of  18?  1  in  reference  to 
the  third  of  the  antecedent  debt  of  the  Commonwealth  represented 
by  the  bonds  deposited  with  her  under  that  Act  and  expressed  in 
the  third  section  of  the  Act  of  1871,  and  in  the  certificates  issued 
thereunder. 

Not  did  the  Act  of  February  20,  1892  (E.  38-47)  ;  I.  West 
Va.  Compilation  32-40),  under  which  a  final  adjustment  of  the 
two-thirds  of  the  debt  distinctly  assumed  by  Virginia  has  been  effect- 
ed, release  Virginia  from  any  duty  or  obligations  resting 
upon  her  in  respect  to  the  third  of  the  bonds  unfunded  under  the 
Act  of  1871,  or  the  certificates  issued  therefor. 

It  is  true  that  each  of  said  Funding  Acts,  subsequent  to  that 
of  1871,  by  its  terms  repealed  the  antecedent  Funding  Act  or  Acts: 
but  while  such  repeal  operated  to  stop  any  farther  funding  under 
such  antecedent  Acts,  as  it  was  designed  to  do,  it  could  not,  of 
course,  operate  to  impair  or  affect  the  contract  rights  and  obliga- 
tions created  by  the  Acts  so  repealed,  or  relieve  Virginia  from 
any  contractual  liability  resting  upon  her  under  the  provisions 
of  those  Acts.  That  such  repeal  could  have  any  such  effect  is  one 
of  the  extraordinary  hallucinations  into  which  defendant's  counsel 
have  fallen. 

Neither  the  Acts  of  March  28.  1879,  nor  February  14,  1882, 
nor  February  20,  1892,  called  for  or  required  the  surrender  of  any 
of  the  certificates  issued  under  the  Act  of  March  30,  1871 ;  or  for  the 
substitution  of  other  certificates  therefor;  or  in  the  slight- 
est degree  modified  or  affected  the  status  of  those  certificates  of  1871, 
or  any  contract  rights  of  the  holders  thereof,  or  any  obligation 
or  liability,  contingent  or  otherwise,  of  Virginia  in  respect 
thereto. 

It  manifestly  results  from  this,  that  Virginia  has  the  right 
to  invoke  the  equitable  jurisdiction  of  this  court  for  her  exonera- 
tion from  any  liability  resting  upon  her  as  to  the  portion  of  the 
common  debt  represented  by  the  unfunded  third  of  the  bonds  de- 
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posited  with  her  under  the  Act  of  L871,  and  evidenced  by  the 
certificates  issued  by  her  under  that  Act,  to  the  extent  of  West  Vir- 
ginia's ratable  equitable  liability  therefor. 

(b)       VIRGINIA  HAS  AN   EQUITABLE  CLAIM  AGAINST  WEST  VIRGINIA  FOR 
CONTRIBUTION — IN   VIRGINIANS  OWN  RIGHT. 

If  Virginia  lias  paid  any  portion  of  the  common  debt  resting 
upon  both  States,  in  full,  she  has  an  equity,  in  her  own  right, 
to  reimbursement  by  West  Virginia,  to  the  extent  of  the  ratable 
liability  of  the  new  State  upon  the  obligations  so  paid  off  and 
redeemed  by  Virginia.  This  is  the  equity  of  contribution  asserted 
in  Paragraph  XVI  of  the  Bill  (B.  13;  I.  West  Va.  Compilation 
10.) 

All  the  evidence  in  support  of  this  claim  has  not  been  put 
into  the  cause  any  more  than  the  evidence  as  to  what  the  share 
of  the  recovery  payable  on  any  of  the  other  obligations  of  the  Com- 
monwealth will  be;  and  for  the  further  reason  that  the  court 
has  not  directed  any  such  inquiry.  There  are,  however,  data, 
evidence  and  authentic  statements  in  the  record  which  show  that 
Virginia,  since  January  1,  1861,  has  paid  off  or  taken  up  obliga- 
tions for  interest  and  for  principal  existing  prior  to  January  1, 
1861,  amounting  to  a  very  large  sum. 

For  instance,  in  payment  for  the  Blue  Bidge  Bailroad  $625,- 
318.08,  Special  Master's  Report,  pp.  47  and  81,  and  the  record  re- 
turned therewith,  p.  187;  Appendix  to  that  Becord,  p.  45,  Section 
14  of  the  Act  of  March  1,  1867.  And  it  also  appears  from  the 
record  that  Virginia  acquired  $118,518.12  of  her  bonds  for  her 
claims  against  the  Winchester  &  Potomac  Bailroad,  of  which 
*15,000.00  Avas  paid  in  old  bonds,  and  $66,130.90  in  new  registered 
bonds  issued  for  interest  upon  the  old  debt.  Special  Master's  Be- 
port,  pp.  61  and  84,  Becord,  pp.  462  489,  and  Appendix  p.  31. 

In  addition  to  this,  the  statement  published  as  a  part  of  Ex- 
hibit Xo.  3,  filed  with  the  bill,  the  Act  of  February  11,  1882,  shows 
that  Virginia  paid  on  account  of  interest  on  old  bonds  held  by 
the  general  public  from  January  1,  1861,  to  July  1,  1863,  $3,- 
662,434.55,  and  between  July  1,  1863,  and  July  1,  1871,  $3,594,289.11. 
The   same   public   record   shows   that   during   the   same   period,   and 
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before  any  funding  of  the  share  of  the  debt  assumed  by  Virginia, 
she  redeemed  of  the  common  debt  dollar  bonds  to  the  amount  of 
$3,710,449.67.     P.,  pp.  27-32,  I.  W.  Va,  Compilation,  pp.  23-26. 

Summarized,  the  following  payments  were  made  by  Virginia 
upon  the  whole  undivided  debt  in  the  period  mentioned,  as  shown 
by  said  Act  of  February  1.4,  1882  : 

Paid,  on  account  of  interest,  from  Jan.  1,  1861,  to 
July  1,  1871,  on  bonds  held  by  the  general  pub- 
lic     $  7,255,723.66- 

Dollar  bonds  redeemed  during  same  period 3,710,449.67 


Total  sums  paid $10,966,173.33 

The  statement  here  referred  to  was  made  for  the  purpose  e>f 
justifying  the  readjustment  of  the  State  debt  proposed  by  said  Act 
of  February  14,  1882.  That  attempted  readjustment  proved  so 
unsuccessful  and  abortive,  that,  while  it  was  accepted  by  some 
of  the  creditors,  chiefly  those  classes  who  were  given  by  that  Act  the 
largest  percentage  of  their  claims  in  the  new  bonds  tendered, 
the  great  mass  of  the  bondholders  of  the  State  refused  to  accede 
to  its  terms.  To  such  a  large  extent  was  this  true,  that  "not  less 
than  twenty-eight  million  dollars  of  the  public  debt"  remained,  on 
the  20th  of  February,  1892,  '"unfunded  under  said  Act  ap- 
proved February  fourteenth,  eighteen  hundred  and  eighty-two,"  as 
appears  from  the  recitals  in  the  Act  of  February  20th,  1892. 
Pi.  39,  1  West  Va.  Compilation  32.— See  Act  of  February  20',  1892, 
printed  as  Exhibit  Xo.  4  with  the  bill:  P.  38,  I.  West  Va.  Com- 
pilation, p.  32. 

In  addition  to  the  bonds  issued  under  the  Acts  of  February 
14,  1882,  and  February  20,  1892,  there  were  over  $2,400,000  of  bonds, 
held  by  certain  educational  corporations,  which  were  recog- 
nized, assumed  and  provided  for  by  the  ancillary  Acts  of  March  3, 
L882,  and  February  23,  1892,  and  all  of  which  obligations  have  since 
been  redeemed  and  taken  up  by  the  Commonwealth,  and  the 
contracts  represented  thereby  novated,  by  the  issue  of  new  obli- 
gations therefor,  pursuant  to  the  provisions  of  the  Act  approved 
February  23,   L892. 


Complainant's  \l\:v\.\   Brief,  537 

See  copy  of  last  mentioned  Act  and  statement  of  bonds  re- 
tired thereby  in  the  Appendix  to  this  brief. 

The  claim  of  Virginia,  in  her  own  right,  for  contribution,  is 
not  on  account  of  any  bonds  issued  by  her  after  January  1,  1861, 
or  on  account  of  any  bonds  issued  by  her  for  the  two-thirds  of 
the  original  debt  which  she  assumed,  but  on  account  of  bonds  out- 
standing prior  to  January  1.  1861,  which  were  in  the  hand- 
of  the  general  public  on  that  day,  and  interest  thereon,  which  have 
been  redeemed  by  Virginia  and  paid  in  full  since  January 
1,  1861 — obligations  and  interest  thereon  which  constituted  a  part  of 
the  $33,897,073.82  of  indebtedness  ascertained  by  the  Mas- 
ter tn  have  been  so  outstanding  mi  the  Lst  of  January,  1861— 
blaster's  Rep.  17. 

The  evidence  as  to  what  part  of  the  debt  Virginia  had  so 
paid  off  and  so  held  was  not  called  for  by  the  decree  of  the  court; 
nor  was  it'  of  any  interest  to  West  Virginia  for  the  precise  amount 
of  Virginia's  interest  in  her  own  right  to  be  determined.  If  she 
had  paid  any  portion  of  the  original  debt  of  the  undivided  State 
she  would  have  an  equity  for  contribution  against  West  Virginia 
and  to  participation  in  any  recovery  ratably  and  equitably  to  the 
extent  that  she  was  entitled  to  such  reimbursement  from  West  Vir- 
ginia. 

The  record  shows  that  she  has  paid  millions  of  dollars,  not 
counting  such  of  the  bonds  held  by  institutions  of  learning  as  were 
outstanding  prior  to  January  1,  1861,  and  as  she  redeemed,  or  re- 
tired under  the  provisions  of  the  Act  of  February  23,  1892. 

Upon  this  state  of  facts  the  equity  of  Virginia,  in  her  own  right, 
tn  contribution  is  fully  sustained  , 

Either  this  or  the  associated  equity  of  exoneration,  would  he  suffi- 
cient to  support  the  jurisdiction  of  the  court.  But  in  addi- 
tion to  these  there  is  her  right  to  invoke  the  equitable  jurisdiction 
of  the  court  for  an  accounting  with  West  Virginia  in  order  to 
such  a  settlement  between  them  as  the  complainant  has  a  right  to 
have. 

(2) 

The  contention  of  West  Virginia's  counsel,  that  Virginia  can- 
not maintain  this  suit  because  her  bill  is  multifarious  in  that  she, 
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as  they  charge,  asserts  several  independent  causes  of  action,  and 
sues  in  a  dual  capacity,  namely  both  in  her  own  right  and  as  trus- 
tee, has  been  heretofore  fully  argued,  and  effectually  disposed  of 
by  this  court  upon  the  demurrer. — See  briefs  and  oral  arguments 
for  complainant,  I.  West  Ya.  Compilation  233  to  236,  331  to  332 
333  to  336,  393  to  396 ;  and  decision  of  this  court,  Idem  434. 

In  absolute  rebuttal  of  any  such  defence  of  multifariousness  as 
is  asserted  here,  see  the  admirable  statement  of  the  rule  as  now 
well  established  in  this  country  given  by  the  distinguished  counsel 
for  West  Virginia,  Mr.  Hogg,  in  his  work  on  Equity  Pro- 
cedure, Yol.  I,  Sec.  136,  quoted  at  pp.  395-6,  I.  West  Ya.  Com- 
pilation. 

The  statement  that  Virginia  is  suing  here  in  a  dual  capacity, 
namely,  in  her  own  right,  and  as  trustee,  is  incorrect. 

Virginia  alone  is  the  complainant.  She  sues  distinctly  and 
solely  in  her  own  right,  and  for  her  own  relief  and  protection. 

It  is  true  that  she  also  sustains  a  fiduciary  relation  to  the 
bonds  and  evidences  of  the  common  indebtedness  which  have  been 
confided  to  her  by  the  creditors  of  the  undivided  State;  but 
that  circumstance  was  merely  a  proper,  if  not  a  necessary,  inci- 
dent of  the  contract  she  made  with  the  common  creditors  for  fund- 
ing the  two-thirds  of  their  obligations  which  Virginia  un- 
dertook to  take  care  of. 

It  was  an  arrangement  of  convenience,  if  not  of  necessity, 
which  did  not  at  all  prejudice  or  affect  any  right  of  West  Vir- 
ginia.    Nor  did  it  impair  any  right  of  Virginia. 

To  be  sure  the  bill  asks  that  all  proper  accounts  may  be  taken 
to  determine  the  balance  due  from  the  State  of  West  Virginia  to 
Virginia  in  her  own  right  and  as  trustee:  but  such  an  accounting 
Is  not  prejudicial  to  West  Virginia.  It  would  be  merely  incidental 
to  an  ascertainment  of  the  amount  which  West  Virginia  owes. 

It  must  be  remembered  that  Virginia  assumed  the  position  of 
trustee  as  an  essential  part  of  the  scheme  for  the  settlement  be- 
tween the  public  creditors  and  herself.  She  was  not  a  mere  vol- 
unteer, as  were  New  Hampshire  anil  New  York  in  Neio  Hampshire 
v.  Louisiana,  and  Neio  York  v.  Louisiana.  108  IT.  S.  76.  In  those 
erases,  neither  New  Hampshire  nor  New  York  had  the  remotest 
personal  interest   in  the  subjeel    matter  of  the  trust.     The  arrange- 
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manx  in  those  cases  was  simply  a  device  to  evade  the  Eleventh 
Amendment  to  the  Federal  Constitution. 

Here  Virginia  has  a  substantial  personal  interest  in  the  trusl 
subject.  She  is  not  only  not  a  mere  volunteer,  but  the  creation  of 
the  fiduciary  relation  and  her  acceptance  of  it  was  a  proper  and  es- 
sential part  of  the  plan  of  settlement. 

The  trust  devolved  upon  Virginia  here  was  therefore  not  only 
a  trust  coupled  with  an  interest,  but  a  trust  evolved  from  a  com- 
mon duty  and  a  common  obligation. 

Virginia's  position  in  this  regard  is  radically  different  from 
that  of  the  two  plaintiff  States  in  New  Hampshire  and  New  )'<>rk 
v.  Louisiana. 

In  the  case  of  United  Shifts  v.  Nashville,  &c,  Ry.  lis  I*.  S. 
125,  certain  coupons  were  sued  upon  by  the  United  States  in  its 
own  name,  the  defense  was  interposed  that  they  were  held  by  the 
United  States  in  trust  for  the  Chickasaw  nation  of  Indians,  in  pur- 
suance of  a  treaty  with  them,  and  that  the  claim  was  barred  by 
statute  of  limitations  on  account  of  the  United  States  having  no 
interest  except  as  trustee,  and  that  the  suit  therefore  could  not 
be  maintained.  The  court  held,  however,  "they  (the  coupons) 
were  held  by  the  United  States  for  a  public  use  in  its  highest 
sense,"  and  the  suit  was  sustained. 

It  is  also  essentially  different  and  stronger  than  the  position 
of  South  Dakota  in  Soutli  Dakota  v.  North  Carolina,  for  Virginia 
did  not  here  buy  herself  into,  or  voluntarily  accept,  a  controversy 
against  another  State.  She  merely,  as  was  her  right,  and 
her  duty  to  do,  for  her  own  protection,  and  at  the  same  time  in 
discharge  of  her  duty  to  the  common  creditors,  as  a  proper  and 
essential  incident  of  the  settlement  with  them,  accepted  the  fiduci- 
ary relation  denned  in  the  Funding  Act  of  18  Tl  in  reference  to 
the  bonds  confided  to  her  under  that  Act. 

Even  if  she  had  been,  by  the  terms  of  that  Act,  released  en- 
tirely by  the  common  creditors,  upon  the  condition  that  she  would 
by  suit  or  otherwise  secure  a  settlement  with  West  Virginia  for 
their  benefit  and  her  exoneration,  she  would,  we  think,  clearly 
have  a  standing  to  maintain  this  suit :  but  as  she  was  not  so  re- 
leased there  can  be  no  question  as  to  her  right  to  maintain  it.  even 
if  she  had  no  personal  claim  for  contribution,  or  for  an  account- 
ing, on  other  equitable  grounds. 
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Each  of  the  grounds  discussed  under  the  last  two  genera' 
headings  were  fully  argued,  and  considered,  upon  substantially 
the  same  state  of  facts  which  is  now  presented,  when  the  cause 
was  heard  upon  the  demurrer,  and  was  then  unanimously  decided 
by  the  court,  adversely  to  the  contentions  of  the  defendant.  No 
reason  has  been  shown  for  overruling  that  decision  in  these  re- 
gards, and  we  confidently  rely  upon  the  same. 

See  decision  of  the  court  upon  the  demurrer. — R.  132-137  ;  I. 
West  Va.  Compilation.  429-434. 

(3) 

THE   DUTY  AND  OBLIGATION   OF  WEST  VIRGINIA  ARE  TO  MAKE  A  SETTLE- 
MENT   WITH    VIRGINIA,   AND    NOT    WITH    THE    BOND- 
HOLDERS OF   THE  UNDIVIDED   STATE. 

So  far,  in  all  the  acts  and  dealings  of  the  two  States  upon  this 
subject  from  the  birth  of  West  Virginia  down  to  the  filing,  at  the 
present  term,  of  Parts  I  and  II  of  the  brief  for  the  defendant, 
both  States  have  acted  upon  the  basis  that  any  settlement  would 
be,  and  would  have  to  be,  between  the  two  States. 

West  Virginia,  through  her  Governors,  Debt  Commissioners, 
and  Legislature,  has  always  heretofore  recognized  this.  Her  an- 
swer in  this  case,  and  her  entire  line  of  defence  down  to  the  pres- 
ent term  has  been  distinctly  upon  this  basis. 

It  is  true  that  the  preamble  to  the  Virginia  Funding  Act  of 
1871  (R.  18;  I.  West  Va.  Compilation  14)  acquiesces  in  a  settle- 
ment between  West  Virginia  and  the  bondholders,  if  West  Virginia 
shall  so  prefer;  but  that  suggestion  was  in  direct  conflict  with 
Section  19,  of  Article  X  of  the  then  Constitution  of  Virginia, 
which  commanded  that, 

'"See.  19.  The  General  Assembly  shall  provide  by  Law  for 
adjusting  with  the  State  of  West  Virginia,  the  proportion  of 
the  public  debt  of  Virginia,  proper  to  be  borne  by  the  State  of 
Virginia  and  West  Virginia,  and  shall  provide  that  such  sum 
as  shall  be  received  from  West  Virginia  shall  be  applied  to 
the  payment  of  the  public  debt  of  the  State." 

This  declaration  of  that  preamble  was  also  in  conflict  with 
and   rendered  nugatory  by     Section     3  of     that   very  Act,  which  ex- 
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pressly  contemplates  and  provides  for  a  settlement  between  the 
two  States  (E.  19;  I.  West  Ya.  Compilation  15.) 

No  such  line  of  defence  is  relied  on  or  suggested  in  the  De- 
fendant's Answer.  On  the  contrary  thai  answer  assumes  and  re- 
cognizes that  any  such  sell  lenient  must  be  between  the  two 
States. — See  particularly  Paragraphs  VIII.  and  XI, — K.  lis.  149 
to  15  I.  and  II  Wes1  Ya.  Compilation  8,  10  to  15. 

The  entire  defence  of  West  Virginia,  from  the  institution  of 
this  suit  to  the  filing  of  the  latest  brief  by  her  counsel,  has  been 
(•(inducted  upon  this  basis,  and  it  is  too  late  for  the  defendant  in 
the  very  last  stage  of  the  litigation  to  adopt  a  differeni  and  in- 
consistent line  of  defence. 

Apart  from  other  influential  considerations  the  compact  aris- 
ing under  Section  8  of  Article  VIII.  of  the  first  Constitution  of 
West  Virginia,  and  the  Acts  of  the  Legislature  of  Virginia  and 
the  United  States  Congress  giving  consent  to  the  creation  of  the 
new  State  upon  those  terms,  was  a  compact  between  the  two  States, 
which  Virginia  has  the  right  to  invoke  the  jurisdiction  of  this 
court  to  enforce. 

(4) 

This  belated  attempt  to  assert  "laches"  as  a  defence  against 
Virginia  is  without  merit. 

It  is  based  upon  the  singular  assumption  that  Virginia  is  to 
blame,  because  she  exhausted  friendly  negotiation  before  bringing 
her  suit,  and  did  not  institute  it  until  after  her  repeated  overtures 
to  West  Virginia  for  an  amicable  adjustment  had  all  been  suc- 
cessively rejected. 

Like  other  defences,  unless  disclosed  by  the  bill,  the  defence 
of  "laches'"  must  be  asserted  in  the  answer  or  other  defensive 
pleading. 

Here  it  has  never  been  set  up  by  the  answer,  or  other  plead- 
ing, and  is  negatived  by  the  allegations  of  the  bill.  It  will  not 
be  allowed  to  be  set  up  by  amendment  of  answer  long  after  the 
riling  of  same:  or  after  the  reference  to  a  Master  and  the  riling  of 
his  report. 
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Dixon  v.  Dixon,  1  Md.  Ch.  171 ; 
Thornton  v.  Hantze,  91  111.  199; 
Fe&&  v.  FwZZer,  83  Me.  405,  22  Atl.  381. 
See  also  16  Cyc.  176  and  177,  and  citations. 

We  ask  leave,  however,  to  briefly  consider  this  defence  as  pre- 
sented in  defendant's  brief,  because  of  its  relation  to  other  equi- 
table features  of  the  cause. 

The  defence  of  "laches,"  in  equity,  is  only  permitted  to  de- 
feat an  acknowledged  right  on  one  or  both  of  the  following 
grounds : 

(1)  That  it  raises  the  presumption  that  the  claim  has  been 
abandoned  or  satisfied. 

(2)  That  the  party  pleading  it  has  been  seriously  prejudiced 
by  the  culpable  failure  of  the  plaintiff  to  assert  his  claim. 

Demuth  v.  Old  Town  Bank,  85  Md.  315,  37  Atl.  260,  268. 

Coles  v.  Ballard,  78  Ya.  139,  147 ; 

Wisler  v.  Craig's  Adm'r,  80  Ya.  22,  30; 

Cottrell  v.  Watkins,  89  Ya.  101,  19  L.  R.  A.  754; 

Johnson  v.  Atlantic  Gulf  &  West  India  Transit  Co.,  156  U.  S. 

618,  648; 
Selbag  v.  Abistbal,  4  Maule  &  S.,  462; 
Morse  v.  Seibold,  147  111.  318,  35  N.  E.  369,  371; 
Hall  v.  Otterson,  52  N.  J.  Equity  522. 

Xot  one  of  the  grounds  upon  which  such  a  defence  must  rest 
as  shown  by  the  authorities  cited  exists  here. 

( a )  Any  presumption  of  satisfaction  of  her  share  of  the 
debt  by  West  Virginia  or  of  abandonment  of  her  claim  is  abso- 
lutely rebutted  by  the  proof  that  the  new  State  has  never  paid, 
and  has  failed  and  refused  to  pay.  a  dollar  on  account  of  the  Vir- 
ginia debt,  and  thai  Virginia  has  persistently  urged  a  settlement. 

(b)  Nor  is  there  any  evidence  in  the  case  showing,  or  tend- 
ing to  -how  ilia!  West  Virginia  has  suffered  prejudice  from  Vir- 
ginia's forbearance  to  sue. 

No  evidence  helpful  to  her  has  been  lost.  The  substanlial 
proofs  of  the  debt  and  of  West  Virginia's  liability  for  it,  are  all 
mailers  of  irrefutable  record,  all    of    which    have    been    kept    ar.d 
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preserved  with  wonderful  accuracy  and  fidelity,  so  that  the  abso- 
lute verity  of  every  item  of  the  account  and  every  entry  upon  those 
voluminous  records,  covering  the  transactions  of  forty  years,  has 
compelled  the  candid  assent  of  the  accountant.-  and  the  counsel  for 
West  Virginia. 

On  the  contrary  West  Virginia  lias  profited  enormously  by 
her  long  delay  in  making  a  settlement  with  Virginia. 

While  Virginia  has  been  struggling  to  meet  her  just  obliga- 
tions on  account  of  this  common  debt,  and  has  paid  and  assumed 
at  least  $?5,000, 000  as  of  the  present  year,  most  of  her  payments 
having  been  contributed  years  ago  "from  the  scant  resources  of  an 
impoverished  people,"  West  Virginia,  husbanding  her  resources, 
and  compounding  her  wealth,  has  not  paid  one  cent. 

Instead  of  her  position  and  ability  to  pay  having  been  im- 
paired by  this  long  delayed  settlement,  for  the  postponement  of 
which  she  is  largely  responsible,  she  has  profited  so  greatly  by  it. 
that  her  taxable  resources  have  increased  from  a  total  assesses 
valuation  of  $126,060,743  in  1867,  to  $937,232,718.54  in  1908,  an 
enhancement  of  643  per  cent, ! — See  Plaintiff's  Exhibit  E-3,  E.  651. 

It  appears  from  this  same  authentic  exhibit  that  the  taxable 
resources  of  Virginia  increased  during  the  same  period  from 
$354,848,482.69  to  $661,796,631.  or  only  about  84  per  cent. 

That  comparative  schedule  of  taxable  resources,  fairly  inter- 
preted, demonstrates  another  thing,  namely,  that  instead  of  being 
prejudiced  by  his  lapse  of  time.  West  Virginia  could,  in  her 
present  prosperity  and  affluence — largely  the  result  of  the  develop- 
ment of  her  territory  by  lines  of  railway  which  had  their  incep- 
tion in  the  works  which  represent  millions  of  dollars  of  Virginia's 
debt. — pay  twenty  million  dollars  today,  with  less  inconvenience 
and  less  burden  upon  her  people,  than  she  could  have  paid  two 
million  dollars  in  1867. 

It  may  not  be  amiss  to  call  attention  to  a  somewhat  conspicu- 
ous instance  of  laches,  furnished  by  the  defendant  in  this  case,  in 
this:  That,  although  this  litigation  had  been  actively  progressing 
and  vigorously  contested  for  five  years  before  the  cause  was,  in 
the  spring  of  1910.  set  down  for  a  final  hearing,  during  which 
long  period  every  defence  which  the  able  and  resourceful  counsel 
for  the  defendant  could  suggest,  was  set  up,  no  attempt  was  made 


544  Complainant's  Eeply  Brief. 

by  them  until  this  the  very  last  stage  of  the  litigation,  when  the 
issues  had  all  been  made  up  and  the  case  submitted  for  deci- 
sion to  assert  any  one  of  several  new  and  novel  alleged  grounds 
of  defence  which  are  presented  for  the  first  time  in  the  brief  filed 
and  the  oral  arguments  made  for  the  defendant  at  the  present 
term. 

Moreover,  the  defense  of  laches  cannot  be  interposed  against 
a  State.  In  Armstrong  v.  The  Morrill,  14  Wal.  144-5,  the  court 
citing  Stoughton  v.  Baker,  4  Mass.  526,  holds  that  no  laches  can 
lie  imputed  to  the  government  and  that  time  does  not  run  against 
a  State. 

In  Metropolitan  B.  v.  Dist.  of  Columbia,  132  IT.  S.  11,  the 
court  through  Mr.  Justice  Bradley  says:  "No  restrictive  laws 
apply  to  the  sovereign  unless  so  expressed.  And  especially  no  laws 
affecting  a  right  on  the  ground  of  neglect  or  laches,  because  neglect 
or  laches  cannot  be  imputed  to  him.  And  it  matters  not  whether 
the  sovereign  be  an  individual  monarch,  or  a  republic,  or  a  State. 
The  principal  applies  to  all  sovereigns.  The  reason  usually  assigned 
for  this  prerogative  is  that  the  sovereign  is  not  answerable  for 
the  delinquencies  of  his  agents.  But  whatever  the  true  reason  may 
be  such  is  the  general  law — such  is  the  universal  law,  except  where 
it  is  expressly  waived.''  See  also  Wever  v.  Commissioners,  18  Wal. 
70.  In  Gibson  v,  Chouteau,  13  Wal.  99.  Lindsay  v.  -.Miller,  6 
Peters  673.  United  States  v.  Knight,  14  Peters  315.  United  States 
v.  Thompson,  98  U.  S.  489.  Gaussen  v.  United  States,  97  TJ.  S. 
584.     United  States  v.  Nashville,  &c,  By.,  118  TJ.  S.  125,  supra. 

It  is  submitted  that  the  transactions  referred  to  in  the  cases 
relied  on  by  the  defendant  related  to  such  transaction  as  the  pro- 
test of  negotiable  paper,  or  some  entirely  private  matter  where 
there  was  no  public  interest  or  duty  whatever  involved. 

In  Brannocl-  County  v.  Bell,  101  American  State  Reports,  152-3, 
Note  2,  it  is  stated  as  a  universal  rule  that  statutes  of  limitation 
should  not  run  against  a  State  nor  can  laches  be  imputed  to  it, 
although  private,  parties  may  be  interested  along  with  the  State  in 
the  matter  sued  on.    See  authorities  there  cited. 

In  the  opinion  of  the  court  on  the  demurrer  in  this  cause  (V.  1, 
p.  433  of  West  Virginia  Compilation)  the  lapse  of  time  is  referred 
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to,  but  the  demurrer  is  overruled  and  an  order  afterwards  entered 
for  an  accounting  upon  the  defendant's  answer  which  in  no  man- 
ner refers  to  the  matter.  This  of  itself  should  preclude  the  ques- 
tion of  laches. 
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II. 
UPON  THE  MERITS. 

BASIC   PROPOSITIONS  ON  WHICH  THE  CAM'!  11F  VIRGINIA  RESTS. 

West  Virginia  is  Liable  for  an  equitable  proportion  of  the 
Virginia  debl  : 

(  1 )  Under  the  benign  principles  of  Equity  and  International 
Law ; 

(2)  Under  the  conventional  agreements  and  enactments — the 
constating  Acts  of  the  two  States,  and  the  National  Congress, — 
by  virtue  of  which  West  Virginia  came  into  being. 

There  is  no  essential  conflict  between  these  postulates.  They 
have  already  been  exhaustively  discussed  in  their  various  aspects 
in  the  principal  briefs,  and  the  oral  argument  of  the  cause.  So 
that  we  deem  it  sufficient  to  briefly  notice  some  of  the  salient  points 
upon  this  branch  of  the  case. 

(1) 

Some  of  the  authorities  which  support  the  view  that  West 
Virginia  owes  an  equitable  share  of  the  Virginia  Debt  under  the 
rules  of  Equity  and  Public  Law  are  collated  in  Appendix  No.  1  to 
the  brief  of  Virginia,  printed  at  pages  163  to  167,  Vol  II.  West 
Virginia's  Compilation.  Others  are  cited  in  the  briefs  for  com- 
plainant filed  at  the  present  term.  For  others  we  are  indebted  to 
l'art  III  of  defendant's  brief — Mr.  Spooner's  contribution  thereto. 
We  will  not  undertake  to  review  these  authorities  in  detail. 

An  examination  of  them  will  show  that  they  are  not  agreed  as 
to  the  rule  which  should  obtain  in  the  case  of  the  formation  of  a 
new  State  out  of  the  territory  of  a  pre-existing  State.  Some  of 
the  authorities  sanction  an  apportionment  of  the  antecedent  public 
debt  of  the  original  State  according  to  the  relative  population  and 
areas  of  the  two  State.  Others  according  to  the  taxable  resources 
or  revenues,  or,  what  amounts  to  substantially  the  same  thing,  ac- 
cording to  the  taxable  values  of  the  two  States. 

In  a  case  like  this,  it  would,  we  respectfully  submit,  be  fair  to 
consider  all  of  these  as  factors  in  the  consideration  and  solution  of 
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the  problem.  !i  would  tiol  be  satisfactory  to  take  total  taxable 
values  alone,  for  the  reason  thai  it  is  extremely  difficult}  to  deter- 
mine accurately  the  relative  values  of  taxable  propci-tv  particu- 
larly the  value  of  personal  property  in  the  two  Virginias  in  June. 
1863.  Land  constituted  then*,  and  at  all  times  perhaps,  the  most  re- 
liable, stable,  and  just  measure  of  values.  The  record  shows  that 
both  lands  and  personal  property  were  very  greatly  depreciated  in 
value  in  June.  1863,  in  "Confederate  Virginia"  and  in  "Confeder- 
ate West  Virginia;"  and  that  there  was  by  no  means  any  such 
depreciation  in  what  may  be  termed  "Federal  West  Virginia." 

The  Master  finds  that  the  depreciation  in  the  value  of  real  es- 
tate in  "Confederate  Virginia"  and  "Confederate  West  Virginia" 
amounted  to  50  per  cent,  as  compared  with  its  value  in  1860  or 
1861.  before  the  war. — Master's  Report,  pp.  155-6. 

The  Master  was  led  into  the  error  of  accepting  the  inflated 
Confederate  assessments  of  personal  property  in  Confederate  Vir- 
ginia. The  proofs  tended  very  strongly  to  show. — a  proposition 
which  is  undoubtedly  a  historic  truth, — that  the  personal  property 
in  Virginia,  including  slaves,  bad  depreciated  in  value  in  the  aggre- 
gate at  least  50  per  cent,  as  a  minimum,  as  compared  with  the 
aggregate  value  of  the  personal  property  in  the  same  territory  in 
1860  or  1861,  before  the  War. 

We  will  not  repeat  the  argument  upon  these  points  presented 
at   pp.  57  to  64  of  our  principal  brief. 

There  are  here  referred  to  and  relied  upon  by  way  of  intro- 
duction to  the  following  proposition,  namely,  that : 

Under  the  circumstances  of  this  case,  a  fair  basis  for  deter- 
mining the  equitable  proportion  of  the  Virginia  Debt  to  be  borne 
by  West  Virginia,  would  be  to  combine  territorial  area,  population . 
and  assessed  values  of  land. 

It  must  be  conceded  that  the  circumstances  here  presented  are 
exceptional. 

Tins  case  is  not  only     exceptional,  but  peculiar  . — sui  generis. 

As  stated  in  our  principal  brief :  "History  furnishes  no  coun- 
terpart, no  precise  parallel  or  precedent  to  guide  us.  by  a  clearly 
blazed  path,  to  a  correct  conclusion." 

Kingdoms,  republics,  and  States  have  been  divided — either  by 
force,  by  violent   revolution,  or  by  conquest;  or  with  their  voluntary 
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consent.  Never  as  here  by  a  consent  which  rusted  upon  a  fiction 
legalized  only  by  post-natal  recognition. 

Here,  too,  it  is  an  unquestioned  historic  fact,  alleged  in  the 
bill  and  not  controverted  in  the  answer,  that  very  little  of  the 
public  debt  of  Virginia  would  ever  have  been  contracted,  but  for 
the  votes  in  the  General  Assembly  of  Virginia  of  the  representa- 
tives from  the  counties  now  constituting  West  Virginia,  in  favor 
of  Acts  creating  that  indebtedness. 

Here,  too,  it  appears  that  the  debt  was  in  large  measure  con- 
tracted in  reliance,  not  upon  the  then  existing,  but  upon  the  fu- 
ture enhanced  values  primarily  of  the  lands  in  the  Commonwealth. 
From  the  first  active  inauguration  of  her  Internal  Improvement 
System,  it,  and  the  public  debt  contracted  in  its  furtherance,  were 
mainly  designed  to  develop  primarily  and  chiefly  the  territory  of 
the  Commonwealth,  but  especially  the  vast  mineral  and  timber  re- 
sources then  locked  up  in  the  mountain  fastnesses  of  West  Vir- 
ginia. 

The  more  important,  and  by  far  the  most  costly,  of  tnt-  turn- 
pikes, canals,  and  railroads,  munificently  aided  by  the  State,  and 
which  would  never  have  been  otherwise  undertaken,  all  pointed 
towards,  and  were  designed  ultimately  to  penetrate,  or  to  effectu- 
ally serve  West  Virginia. 

It  is  true  that  the  completion  and  the  extension  into  West 
Virginia  of  the  most  important  and  costly  of  these  great  projected 
channels  of  commerce,  were  prevented  by  the  War;  but  by  reason 
of  the  large  sums  already  spent  upon  them  by  Virginia,  and  her 
subsequent  generuos  concessions  of  the  works  represented  by  those 
expenditures  to  the  companies  which  afterwards  extended  the  Ches- 
apeake &  Ohio  and  the  Norfolk  &  Western  Railways  into  and 
through  "West  Virginia,  large  portions  of  central  and  southern  Wes1 
Virginia  have  been  given  an  access  to  the  Atlantic  Seaboard  and 
the  markets  of  the  country,  without  which  great  and  rich  sections 
of  the  opulent  young  State  would,  when  this  suit  was  brought, 
have  been  practically  as  inaccessible  and  as  undeveloped,  as  when 
they  were  a  primeval  wilderness. 

The  schedule  printed  as  Appendix  No.  1,  pp.  109-110  of  our 
opening  brief,  affords  a  conclusive  confirmation  of  the  view  here 
presented :  for,  directly  or  indirectly,  the  large  expenditures  there 
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stated,  and  which  represents  29/33rds  of  the  public  debt  of  the 
Commonwealth,  went  into  linos  of  transportation  which  now  effi- 
ciently serve  West  Virginia,  and  over  which  her  vast  output  of 
coal,  lumber  and  oil  moves  in  increasing  volume  to  the  ports  and 
cities  of  the  Atlantic  Seaboard,  and  to  the  markets,  furnaces  and 
factories  of  the  West,  Northwest  and  the  Southwest. 

Under  these  circumstances,  it  is  right  that  territorial  areas — 
the  very  areas  which  have  been  so  enormously  enhanced  in  value, 
in  a  greal  part  at  least,  by  these  internal  improvements,  which  in 
their,  origin  and  development  represent  ultimately  large  portions 
of  the  Virginia  debt — should  be  potential  factors  in  the  solution 
of  the  problem  of  West   Virginia's  share  of  that   indebtedness. 

And  so,  too,  should  population  be:  for  then-  can  be  no  pro- 
ductive  development,  without  population;  and  in  these  States — 
particularly  in  such  a  State  as  West  Virginia,  with  such  a  virile 
population  as  during  the  last  one  hundred  years  has  inhabited 
the  territory  in  her  present  limits — this  is  especially  true. 

If  we  could  get  fairly  at  the  taxable  resources  of  the  two 
States  in  June,  1863,  they  too  should  be  brought  into  the  account: 
Inn.  by  reason  of  the  confusion,  destruction,  and  disturbance  of 
values  incident  to  the  War,  it  is  impossible  to  ascertain  reliably  or 
definitely  the  true  taxable  values  in  good  money  of  the  two  States 
at  that  time. 

By  the  terms  of  its  decree  the  court  seems  to  have  wisely  con- 
sidered land  as  the  most  reliable,  as  it  certainly  is  the  most  stable 
ami  uniform;  subject  of  taxation,  and  form  of  property  to  be  found 
in  the  two  States  at  that  or  any  other  period.  But,  if  the  as- 
sessed  value  of  land  be  taken  by  itself,  it  would  leave  out  of  the 
account  population  and  extent  of  territory,  both  of  which  should, 
\vr  submit,  be  considered  under  the  circumstances  existing  here. 
Xot  only  should  population  be  considered  because,  under  such  con- 
ditions, it  is  an  element,  and  a  creator  of  economic  values;  but 
areas  should  come  into  the  account.  It  is  manifest  from  the  great 
enhancement  of  values  in  West  Virginia  shown  by  Complainant's 
Exhibit  E-3,  E.  651.  that  the  mineral  and  lumber  resources — the 
products  of  the  land  of  that  State — are  realizing  the  hopes  and 
expectations  of  the  projectors  of  the  Internal  Improvement  Sys- 
tem  of   Virginia,    and   that   that   enhancement   has   been   far   more 
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rapid,  and  far  greater  per  square  mile  of  territory  in  West  Vir- 
ginia, than  it  has  been  in  Virginia. 

Is  it  not  right,  therefore,  that  territorial  areas  should,  under 
such  circumstances,  be  brought  into  the  account? 

Now,  stating  the  account  accordingly,  we  have  the  following 
result : 

West  Virginia  has  36.1843  per  cent,  of  the  total  area 
of  the   undivided   State,    upon   which   basis   she 
would  be  assigned  the  following  amount  of  the 
Virginia  debt. — See     Masters    Report,     p.     -'17; 
Principal  Brief  for  Virginia,  p.  76 $12,265,418.88 

West  Virginia  had.  in  June,  1863,  24.5145  per  cent. 
of  the  total  population  of  the  undivided  State, 
upon  which  basis  she  would  be  assigned  (See 
Master's  Report,  p.  37,  and  Principal  Brief  for 
Virginia,  p.  76) 8,309,698.16 

The  assessed  value  of  the  lands  in  West  Virginia 
in  .Tune,  1803,  was  21.7812  per  cent,  of  the  total 
assessed  value  of  lands  in  undivided  Virginia, 
on  which  basis,  there  would  be  assigned  to  the 

New  State  this  amount  of  -  the  common  debt 
(see  p.  37  of  Master's  Rep. ;  p.  76  of  Principal 
Brief  for  Complainant)   7,383,189.14 


Combining  these  and  taking  the  average  we  have 
as  the  amount  of  the  debt  chargeable  to  West 
Virginia,  as  of  January  1,  1861.  the  sum  of  ___       !>. 652,768.83 

Such  will  be  the  result  if  the  apportionment  of  the  debt  is 
made  upon  the  basis  thus  stated,  arrived  at  by  combining  the  three 
bases  as  indicated. 

Against  any  such  adjustment  of  the  debt,  indeed  against  any 
assignment  to  West  Virginia  of  any  substantia]  part  of  it  upon 
an  accounting  upon  the  principles  of  Equity  and  International 
Law,  the  present  leading  counsel  for  West  Virginia  has  in  the  last 
ten  days,  in  his  oral  argument  and  printed  brief,  for  the  first 
time  presented  a  new  international  law  theory,  and  a  novel  propo- 
sition in  equity  jurisprudence  for  the  guidance  of  the  court. 
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\\\  the  application  of  this  newly  discovered  theory  he  pro- 
proses  i"  relieve  Wesl  Virginia  from  any  appreciable  burden  on 
accouni  of  the  public  debl  of  the  Commonwealth,  if  the  court  shall 
decide  this  case  apon  the  principles  of  equity  and  public  law. 

The  precedents  indicated  by  Senator  Spooner  do  not  at  all 
support  ilif  rule  he  advocates  as  applied  to  this  case:  as.  for 
instance:  Where  a  new  State  constituting  or  embracing  a  province 
or  other  integral  political  sub-division  of  the  original  State  has 
been  cu1  off  from  such  original  State. 

The  original  State  owed  a  debl  which  hound  all  of  its  parts 
alike.  This  was  a  general  or  national  debt,  which  upon  its  parti- 
tion into  two  States  would  have  to  be  apportioned  ratably  among 
the  new  States  into  which  it  was  subdivided. 

Hut  such  original  State,  or  some  of  its  subordinate  provinces, 
owed  special  or  local  debts  contracted  by  such  provinces  or  by  the 
original  State  in  behalf  of  such  provinces;  or  the  avails  of  which 
debt  were  distinctly  expended  within  and  for  special  exclusive  and 
local  benefil  of  such  provinces  respectively,  by  or  on  behalf  6f 
which  the  nione\  represented  by  such  special  debl  was  borrowed. 

Now.  when  such  province,  having  charged  upon  it  such  a 
debt  contractel  distinctly  lor  its  several  and  separable  benefit,  is 
cut  off  from  the  original  State,  and  formed  into,  or  becomes  part 
of  an  independent  State,  there  can  be  no  question  that  Mr.  Spooner 
is  right  in  the  view,  that,  in  such  a  case,  such  a.  debt  would  con- 
tinue to  be  a  charge  upon  such  a  seceding  or  withdrawing  province: 
and  that  such  a  seceding  or  withdrawing  province  would  not  be 
liable  for  any  of  the  special  or  local  debts  of  the  original  State, 
which  were  similarly  local  to  the  provinces  or  subdivisions  thereof 
which  adhered  to.  or  continued  to  he  parts  of  the  original  State. 

And  so  here,  county  or  city  debts  clue  by,  or  contracted  in  the 
name  and  on  behalf  of.  and  which  were  specially  charged  upon. 
counties  or  cities  which  were  and  continued  to  be  parts  of  Virginia 
after  her  dismemberment,  could  not.  of  course,  bind  West  Vir- 
ginia. 

The  distinction  and  classirication  which  the  learned  counsel 
seeks  to  make  finds  no  support  in  the  facts  of  this  case. 

The  only  debt,  of  which  West  Virginia  is  here  called  upon  to 
bear    an    equitable    share,    is   the    public    debt    of    Virginia   existing 
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prior  to  January  1,  1861,  a  debt  as  well  known  to  the  makers  of 
West  Virginia  as  it  is  to  the  counsel  in  this  cause,  and  distinctly 
recognized  in  the  fundamental  constating  acts  to  which  West  Vir- 
ginia owes  her  existence. 

The  debt,  a  just  and  'equitable  portion  of  which  the  makers 
of  West  Virginia  provided  that  the  new  State  should  assume, 
was  the  "public  debt  of  the  Commonwealth,"  statements  of  which 
were  embraced  in  the  Annual  Reports  of  the  Second 
Auditor     of     the     Commonwealth;  and       the       amount     and 

character  of  which  were  known  in  approximate  accuracy 
of  detail  to  the  representative  citizens  of  West  Virginia 
who  framed  those  enactments,  a  number  of  whom  had  also  been 
repeatedly  members  of  the  General  Assembly,  and  officials  of  the 
unsevered  Commonwealth.  The  learned  Counsel,  in  order  to  main- 
lain  this  new  contention,  in  effect,  classifies  the  whole  public  debt 
of  Virginia  as  a  special  and  local  debt. 

The  indisputable  fact  is,  that  Virginia  in  1S61  did  not  owe 
one  dollar  of  a  special  or  local  debt. 

Opposing  counsel  treats  the  words  "special"  and  "local"  as 
synonymous,  which  is  not  true  of  them.  A  debt,  as,  for  instance, 
one  contracted  for  the  building  of  a  capitol,  or  a  penitentiary, 
for  the  common  use  and  benefit  of  all  the  people  of  an  entire  State 
may.  by  the  terms  of  its  creation,  be  a  special  debt,  and  yet  it  will 
be  the  debt  of  and  binding  upon  all  of  the  people  in  every  part 
of  such  State. 

The  distinction,  for  it  to  avail  anything  for  West  Virginia, 
would  have  to  be  between  a  distinctly  local  and  general  debt. 
A  local  debt  might  not,  and,  under  circumstances  readily  con- 
ceivable, would  not  bind  a  new  Stale  detached  from  the  original 
Commonwealth,  if  such  new  State  did  not  embrace  the  political 
sub-division  or  province  of  the  original  State  upon  which  such 
local  debt  was  charged. 

The  entire  records  of  the  Commonwealth  Prom  1820  and  prior 
thereto  have  been  carefully  scrutinized  by  accountants  and  coun- 
sel in  this  cause,  and  not  one  dollar  of  special,  or  local,  debl  has 
been  discovered. 

The  only  debt  of  Virginia  which  existed  in  1860,  or  1861, 
was  what    was  then   well    known,  and   what    was  correctly  defined   in 


Compainant's  Reply  Brief  553 

the  Wheeling  ordinance  and  in  Article  VIII  of  the  first  West 
Virginia  Constitution,  both  written  and  enacted  by  West  Vir- 
ginians, as  "the  public  debi  of  the  Commonwealth."  It  was  a 
general  debt,  binding  to  the  Commonwealth  and  every  part  of  it 
alike  and  as  a  unit.  To  be  sure,  much  of  it  was  evidenced  by 
bonds  which  recited  the  Acts  by  authority  of  which  those  bomN 
were  issued;  but  they  constituted  none  the  less  parts  of  the  pub- 
lie  debi  of  the  Commonwealth  because  so  ear-marked. 

Ii  was  created  in  carrying  out  a  great  general  public  system 
of  Internal  Improvement,  in  part  suggested  by  Washington,  and 
b\  Chief  Justice  Marshall,  but  formally  inaugurated  by  the  crea- 
tion of  the  Board  of  Public  Works  and  the  General  Internal  Im- 
provement Fund  in  1816,  for  the  common  benefit  and  general  ulti- 
mate improvement  and  development  of  every  portion  of  the  State. 

There  were  a  large  number  of  counties  in  A7irginia,  as  now 
constituted,  in  which  not  a  mile  of  railroad  or  canal  had  been  built, 
and  yet  they  shared,  more  or  less  remotely,  and  unequally,  it  may 
be,  in  common  benefit  to  the  whole  State,  and  were  bound  along 
with  the  counties  through  which  these  public  improvements 
passed  for  the  debts  contracted  in  their  construction. 

The  Acts  of  the  General  Assembly  of  Virginia  of  March  26, 
L853,  "Kstablishing  a  Sinking  Fund."'  and  providing  for  the  pay- 
ment of  the  semi-annual  interest  on  and  redemption  of  the  public 
debt,  printed  at  pp.  20(1  to  205  of  the  appendix  to  the  record,  and 
chapter  44  of  the  Code  of  Virginia  of  1860,  Idem.  pp.  196-199; 
and  the  statutes  relating  to  the  same  subject.  Idem.  188,  and 
especially  the  Act  of  April  9,  1838  referred  to  by  Mr.  Spooner, 
Idem  1?»1  to  195,  show  conclusively  that  the  public  debt  of  Vir- 
ginia was  a  general,  and  in  no  sense  a  local,  or  a  special  debt. 

Virginia's  public  debt  was  just  as  much  the  general  debt  of 
the  whole  Commonwealth,  as  is  the  debt  of  the  United  States 
the  general  debt  of  the  nation.  Xor  can  the  burden  of  such  a 
State  debt  be  apportioned  or  distributed  among  the  different  coun- 
ties or  sections  of  the  State  in  proportion  to  the  benefits  realized 
by  each  from  the  expenditure  of  the  money  borrowed  any  more 
than  the  burden  of  the  National  debt  can  be  similarly  apportioned 
among  the  different  States  and  sections  of  the  American  Union. 

We    would    not    devote    so   much    space    to   this    artificial,    and. 
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frankness  compels  us  to  say.  fanciful  classification,  but  for  the 
confidence  and  earnestness  with  which  an  advocate  for  whose 
ability  and  candor  we  have  the  greatest  respect,  seriously  pressed 
it  upon  the  consideration  of  the  court. 

If  the  doctrine  of  International  Law  and  Equity  are  applied 
to  the  determination  of  West  Virginia's  share  of  the  Virginia 
debt,  she  will  be  required  to  pay  her  ratable  proportion  of  the 
public  debt  of  the  Commonwealth  as  the  same  existed  on  the  3 1  st 
of  December,  1861.  and  was  recognized  in  the  YIII  Article  of  her 
first  Constitution,  to  be  computed  upon  such  basis  as  will  place 
upon  the  new  State  a  just  and  equitable  share  of  that  burden. 

The  consideration  which  should  be  potential  in  such  deter- 
mination have  been  already  fully  discussed,  both  orally  and  in 
the  printed  briefs. 
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(2) 

WEST    VIRGINIA    CS    LIABLE    FOR    A    JUST    AND    EQUITABLE    PART    OF    THE 
PUBLIC  DEBT  OF  VIRGINIA    [JNDEB  THE   ENACTMENTS  OF 
THE  T\\o  STATES    WD  OF  THE  NATIONAL  CON- 
GRESS r.Y   VIRTUE  OF  WHICH   THE  NEW 
STATE    CAME    INTO    BEING. 

The  views  of  counsel  for  Virginia  as  to  the  respective  rights 
ami  obligations  of  the  two  States  under  the  constating  Ads  pur- 
suant to  the  terms  of  which  the  new  State  was  ushered  into  be- 
ing, if  the  sett  lenient  should  be  made  thereunder,  have  been  fully 
stated  in  their  principal  <>r  opening  brief  filed  at  the  present  term. 
and  will  not  be  reiterated. 

The  principal  consideration  and  arguments  there  presented 
in  support  of  the  positions  taken  have  not  been  answered,  if  in- 
deed they  have  been  at  all  discussed,  by  opposing  counsel. 

There  are.  however,  a  few  important  points  in  connection  with 
this  alternative  aspect  of  the  case  which  it  is  of  interest  to  con- 
sider. 

The  view  of  Virginia  is.  and  has  been,  that  the  important 
thing  in  this  case  is,  that  the  result  which  shall  be  attained  by 
the  final  decision  of  the  cause  shall  he  a  just,  an  equitable,  and  a 
righteous  result. 

The  matter  of  the  method,  or  process  of  reasoning,  by  which 
such  a  result  shall  be  reached  is.  and  has  been,  one  of  no  moment. 

While  the  Wheeling  Ordinance,  the  West  Virgin iaa  Consti- 
tution (under  the  provisions  of  which  the  consent  of  the  Legis- 
lature of  "Bestored  Virginia"  and  of  the  Congress  was  given  to 
her  existence  as  a  State),  the  Acts  giving  that  consent,  and  the 
Act  of  said  Eestored  Legislature  of  February  3,  1863.  transfer- 
ring to  the  new  State  the  property  and  rights  of  the  old  State 
therein  denned,  were  all  parts  of  one  great  transaction — the  dis- 
memberment of  Virginia, — it  is.  and  has  always  been,  our  view, 
that  the  rights  and  obligations  of  the  two  States  in  reference  to 
the  portion  of  the  debt  of  undivided  Virginia  to  he  borne  by  West 
Virginia,  and  the  method  of  its  ascertainment,  were  absolutely 
controlled  by  the  eighth  section  of  Article  VIII  of  that  first  West 
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Virginia  Constitution,  and  the  compact  necessarily  arising  from 
Virginia's  consent  to  her  statehood  upon  those  terms. 

It  is  necessary  corollary  from  this,  that  the  proportion  of 
the  debt  which  West  Virginia  must  pay,  must  be  an  equitable 
proportion,  and  that,  if  pursuing  the  method  prescribed  by  the 
Wheeling  Ordinance,  an  equitable  result  is  reached,  that  method 
and  that  Ordinance  must  be  discarded. 

-STow.  a  careful  comparison  of  the  results  arrived  at  by  fairly 
applying  the  method  of  the  Wheeling  Ordinance  to  the  facts  and 
figures  admitted  to  be  true,  will  show  a  remarkable  agreement 
in  the  results  reached  by  such  a  computation,  with  the  results 
produced  by  an  application  of  the  standards,  or  measures,  of 
West  Virginia's  liability  sanctioned  by  Equity  and  Public  Law. 

After  all  it  is  a  result  which  is  equitable  and  just  which  we 
desire  to  attain,  and  it  is  of  little  concern  by  what  process  such 
a  result  shall  be  reached. 

Now,  applying  the  method  presecribed  by  the  Wheeling  Or- 
dinance to  the  facts  of  the  case  as  the  Master  has  done,  but  cor- 
recting the  palpable  error  into  which  he  was  led  in  his  exclusion 
of  the  expenditures  made  by  the  State  in  works  in  West  Virginia 
territory  built  through  the  agency  of  public  service  corporations, 
which  expenditures  amounted  to  the  agreed  sum  of  $1,104,400.85, 
we  have,  taking  the  figures  of  the  Master's  Report  in  all  other 
particulars,  the  following  as  the  amount  due  by  West  Virginia 
under  the  Wheeling  Ordinance  fairly  and  equitably  construed 
and  applied : 

(a)  Stating  the  account  on  the  basis  of  the  Wheel- 
ing ordinance,  apportioning  the  ordinary  ex- 
penses of  government  on  the  basis  of  the  white 
population, —  (that  is  of  the  population  ex- 
cluding slaves,  who  did  not  then  constitute  a 
part  of  the  body  politic),  as  is  shown  at  page 
85  of  our  opening  brief,  we  have  as  West 
Virginia's  share  of  the  debt  on  the  1st  of  Janu- 
ary,  1861   $9,910,960.20 

(b)   Upon  the  same  basis,  stated  under  the  Wheel- 
ing  Ordinance,    but    following    the    suggestion 
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made  by  Mr.  Justice  Harlan  (II  West  Vir- 
ginia Compilation,  p.  227),  and  apportioning 
the  ordinary  expenses  of  the  State  government 
on  the  Federal  basis,  by  which  three-fifths  of 
tiie  slaves  will  be  counted,  we  have  as  West 
Virginia's  share  of   the  debt     on     January     1, 

1S61    $7,620,087.59 

(See  pages  85,  86  and  87,  of  our  opening  brief.) 

Counsel  for  both  states  were  agreed  that  population  is  the 
fairest  criterion  for  apportioning  the  ordinary  expenses  of  the 
Slate  government.  (Brief  for  Defendant,  II  West  Va.  Compila- 
tion, p.  129 :  Oral  argument  for  complainant,  Idem,  pp.  227, 
228).  The  only  difference  between  counsel  is,  that  those  for  West 
Virginia  insisted  that  the  total  population  should  be  taken  as  the 
factor,  while  counsel  for  Virginia  urged  that  the  white  popula- 
tion alone  should  be  considered,  for  the  reasons  stated  in  the 
brief  for  Virginia  (II.  West  Va.  Compilation,  pp.  157,  158),  which 
seem  to  us  to  have  great  weight,  and  which  we  now  quote  and 
reaffirm : 

"As  to  the  criterion  on  which  the  apportionment  of  the 
expenses  of  government  should  be  made,  if  this  is  to  be  the 
population,  we  respectfully  submit  that  in  this  case  it  should 
be  the  free  population — the  citizenship — and  not  the  total 
of  the  free  and  the  slave  population.  The  care  and  policing 
of  the  slaves  cost  the  State  little  or  nothing.  Those  matters 
were  regulated  by  their  masters  on  the  plantations.  Of  course, 
none  of  them  could  vote:  but  upon  the  "mixed  basis''  of  repre- 
sentation which  was  partially  adopted  in  Virginia.  they 
counted  to  some  extent  in  fixing  the  basis  of  representation 
in  the  General  Assembly:  that  is,  five  negroes  counted  as 
much  as  three  white  men.  where  the  mixed  basis  prevailed. 

"The  debt  was  contracted  solely  by  the  votes  of  the  white' 
population  or  their  representatives.  It  was  expended  by  them 
or  under  laws  of  their  enactment.  The  taxes  were  levied  ex- 
clusive upon  the  property  of  the  free  population:  and  the 
revenues  were  appropriated  and  expended  as  they  directed, 
and  exclusively  for  their  benefit. 

"The  negroes  owed  no  part  of  the  debt,  did  not  consti- 
tute a  part  of  the  citizenship  of  the  State  during  any  part 
of  the  period  when  the  debt    was    contracted,    or    the    money 
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realized  from  it  was  expended  ;    nor   were   they    any   part  of  the 
body  politic. 

"Under  these  circumstances  we  would  submit  as  a  just 
criterion  for  such  apportionment  the  white  population  of  the 
Territory  embraced  in  West  Virginia,  and  of  the  territory  still 
remaining  to  the  Commonwealth,  at  the  times  when  the  ex- 
penditures to  be  apportioned  were  made." 

Now.  we  beg  leave,  by  way  of  comparison  with  the  amounts 
thus  arrived  ;it  under  the  method  prescribed  by  the  Wheeling  Or- 
dinance fairly  and  equitably  construed  and  applied,  to  give  the 
results  reached,  if.  discarding  the  Ordinance,  we  state  the  account 
upon  the  principles  of  liquify  and  Public  Law  reasonably  applied 
to  the  facts  of  tbe  case. 

Ascertained  in  accordance  with  the  principles  of  Equity  and 
Public  Law.  fairly  applied  to  the  facts  of  the  case,  we  have,  as 
we  have  already  seen,  as  West  Virginia's  share  of  the  debt  on  the 
1st  of  January.  1861 : 

(a)  Computing  the  same  on  the  combined  basis  of 
territorial  area,  population,  and  assessed  valu- 
ation of  lands  in  the  two  States $9,652,768.83 

(b)  On  the  basis  of  assessed  valuation  of  the  lands 

in  tbe  two  States  taken  as  the  only  factor 7,383,189.44 

And   per  contra  ascertained  under     tbe     Wheel- 
ing Ordinance 

(c)  Apportioning  ordinary     expenses     according    to 

white  population $9,910,960.20 

(d)  Apportioning  ordinary  expenses  according  to 
the    Federal    basis,    counting  three-fifths   of   the 

slaves     7,620,087.59 

The  approximation  of  these  results  is  something  more  than 
a  coincidence,  and  goes  far  to  show  that  an  equitable  result  can 
and  will  be  attained  by  pursuing  either  method,  fairly  applying 
the  same  to  the  facts  of  the  case. 

In  view  of  the  long  lapse  of  time  since  tbe  assumption  by 
Wes1    Virginia    by   the   terms   of   the   8th    Section    of   Article    VIII 
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of  her  lii'si  Constitution  of  an  equitable  proportion  of  the  then 
debi  of  the  Commonwealth  and  the  stipulation  thereby  made  for 
the  paymenl  of  the  accruing  interesl  thereon,  the  matter  of  inter- 
est is  obviously   the   most    importanl    item    in    the   account   between 

the  two   Slates. 

Thai  question  is  so  fully  considered,  and  Virginia's  equitable 
righi  to  a  decree  for  interesl  is  so  conclusively  shown  in  the  treat- 
ment of  thai  subjeci  found  ai  pages  'M  to  LCi  of  our  opening  brief 
upon  the  preseni  hearing,  that  we  are  conteni  to  refer  the  court 
to  thai  discussion  as  fairly  presenting  our  views. 

Pari  III  of  defendant's  brief  in  its  complete  form  was  not 
received  by  counsel  for  \  irginia  until  the  2nd  and  3rd  instant. 

It  would  be  impossible  in  the  time  permitted  for  filing  this 
brief  to  reply  to.  or  even  to  notice  the  numerous  points  made 
therein;  nor  is  any  such  reply  necessary,  for  the  distinguished 
counsel  lias  failed  to  meet  the  positions  taken  by  the  Master,  sup- 
ported as  they  are  by  reason  and  authority,  or  to  answer  the  argu- 
ments submitted  in  our  opening  brief  in  any  important  particular. 

Especially  is  this  true  as  to  the  question  of  classifying  the 
annual  interest  on  the  State  debt  as  one  of  the  ordinary  expenses 
of  the  State. 

Defendant's  counsel  claim  that  the  weight  of  authority  is 
againsi  such  classification. 

The  Master's  report  and  the  opening  brief  for  complainant 
show  that  the  uniform  and  practically  universal  rule  of  the 
national.  State,  city.  town,  and  county  governments  in  this  coun- 
try, and  as  is  shown  also  to  he  the  ease  as  to  the  governments  of 
Europe,  so  far  as  there  is  any  information  given  on  that  subject, 
i-  to  classify  interest  on  a  public  debt  as  an  ordinary  governmental 
expense;  and  that  this  rule  is  sanctioned  by  publicists,  political 
economists,  and  the  courts. 

Particularly  should  this  rule  control  in  this  case,  or  else  pal- 
pable inequity  would  be  done:  for  the  reason  that  under  the  Wheel- 
ing Ordinance  West  Virginia  is  to  be  credited  with  all  the  taxes 
which  she  must  have  paid  into  the  State  Treasury  during  the  debt 
period  on  account  of  that  interest.  Being  given  this  large  credit 
it  would  be  right  that  she  should  also  be  charged  with  her  just 
proportion    of    the    annually    recurring    interest    paid    out    of    those 
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very  taxes,  as  the  Master  has  done;     and     palpably     unjust     and 
inequitable  to  exonerate  her  from  such  a  charge. 

With  this  concise  response  to  the  elaborate  briefs  of  the  learned 
counsel  for  the  defendant,  we  respectfully  submit  this  cause  to  the 
consideration  and  judgment  of  the  court. 

SAMUEL  W.  WILLIAMS, 
Attorney  General  of  Virginia. 

WILLIAM  A.  ANDERSON", 
RANDOLPH  HARRISON, 
JOHN  B.  MOON, 

Of  Counsel  for  Virginia. 

February  4,  1911. 
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APPENDIX   TO   FINAL   REPLY    BRIEF   FOR   VIRGINIA. 

Chap.  344.—  An  ACT  for  the  retirement  of  bonds  held  by  schools 
and  colleges,  and  the  issuing  of  registered  certificates  there- 
for, and  providing  for  the  payment  of  interest  thereon. 

Approved  February  23,  1892. 

Whereas,  the  friends  of  education  have  voluntarily  contributed 
many  millions  of  dollars  for  the  establishment  of  schools  and  col- 
leges in  different  parts  of  the  State  of  Virginia,  a  large  portion 
of  which  has  been  expended  in  the  purchase  of  lands  and  the  erec- 
tion of  suitable  buildings  thereon,  and  the  residue  held  as  perma- 
nent endowments,  about  two  millions  of  which  are  in  State  bonds; 
and 

Whereas,  it  appears  from  acts  passed  by  the  general  assembly 
in  eighteen  hundred  and  sixty-seven,  and  at  various  other  times 
since  then,  to  be  the  settled  policy  of  the  State  to  encourage  these 
efforts  for  the  education  of  her  citizens,  and  to  co-operate  with 
the  generous  donors  of  her  bonds,  by  paying  full  interest  thereon 
so  long  as  they  shall  be  held  as  endowments  for  educational  pur- 
poses ;   and 

Whereas,  it  is  proper  that  all  obligations  of  the  State  held  by 
schools  and  colleges  he  of  the  same  character,  and  on  the  same  footing; 
therefore, 

1.  Be  it  enacted  by  the  general  assembly  of  Virginia.  That  the 
schools,  colleges,  and  other  educational  organizations  hereinafter 
named,  shall,  through  their  duly  authorized  officers  or  agents,  on  or 
before  the  first  day  of  July,  eighteen  hundred  and  ninety-two,  sur- 
render to  the  second  auditor  all  evidences  of  the  State's  indebtedness 
which  they  hold  as  endowments  for  educational  purposes. 

2.  That  said  auditor  shall  make  and  keep  a  record  of  all  bonds 
and  other  evidences  of  the  State's  indebtedness  so  surrendered  to  him, 
and  shall,  in  the  presence  of  the  auditor  of  public  accounts 
and  treasurer,  cancel  all  such  evidences  of  debt,  and  issue  to  those 
by  whom  they  have  been  surrendered  registered  certificates  of  debt 
for  the  respective  amounts  of  the  bonds  and  other  evidences  of 
debt  surrendered  by  them. 
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■">.  That  these  certificates  shall  be  non- transferable  and  redeem- 
able at  the  pleasure  of  the  State,  and  shall  set  forth  that  the  State 
of  Virginia  is  due  the  respective  schools,  colleges,  and  other  edu- 
cational organizations  of  learning  to  which  they  are  issued  the 
sums  named  therein,  and  that  interest  thereon  shall  be  paid  semi- 
annually at  the  rates  and  for  the  amounts  now  paid  by  the  Com- 
monwealth, as  set  forth  in  the  report  of  the  second  auditor  for  the 
fiscal  year  ending  September  thirtieth,  eighteen  hundred  and 
ninety-one,  including  in  addition  thereto  interest  on  the  amount 
herein  named  held  by  the  Randolph-Macon  woman's  college,  at 
the  rates  set  forth  in  the  bonds  it  holds,  so  long  as  they  are  held 
as  endowments  for  educational  purposes. 

4.  That  the  second  auditor  shall,  upon  the  first  day  of  January 
and  July  of  each  year,  draw  his  warrant  upon  the  auditor  of  public 
accounts  in  favor  of  the  following  holders  of  the  said  certificates 
for  the  respective  amounts  due  them  at  the  aforesaid  rate  of  interest 
upon  the  following  sums,  to-wit : 

Washington  and  Lee  University,  upon  the  sum  of  two  hun- 
dred and  thirty-six  thousand  seven  hundred  and  fifty-eight  dollars 
and  twenty-three  cents. 

The  Virginia  Military  Institute,  upon  the  sum  of  twenty  thou- 
sand dollars. 

Emory  and  Henry  College,  upon  the  sum  of  six  hundred  dol- 
lars. 

Leesburg  Academy,  upon  the  sum  of  two  thousand  and  five  hun- 
dred dollars.  .  •» 

New  London  academy,  upon  the  sum  of  six  thousand  and  five 
hundred  dollars. 

Randolph-Macon  college  upon  the  sum  of  nineteen  thousand 
seven  hundred  and  eight  dollars. 

University  of  Virginia,  upon  the  sum  of  one  hundred  and 
forty-eight  thousand  and  six  hundred  dollars. 

Richmond  College,  upon  the  sum  of  forty-four  thousand  and 
seventeen  dollars  and  nineteen  cents. 

Hall's  free  school,  upon  the  sum  of  four  thousand  and  eight 
hundred  dollars. 

Seminary  and  high  school.  Alexandria.  Virginia,  upon  the 
sum  of  fifty-nine  thousand  and  nine  hundred  dollars. 
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William  and  Mary  college,  upon  the  sum  of  thirty-five  thousand 
and  nine  hundred  dollars. 

School  commissioners  of  Prince  William  county,  upon  the  sum 
of  one  thousand  and  four  hundred  dollars. 

Hampden-Sidney  college,  upon  the  sum  ol  ninety-six  thousand 
and  three  hundred  and  fifty-three  dollars  and  thirty-three  cents. 

Union  theological  seminary,  upon  the  sum  of     one     hundred 
and   thirty-seven   thousand   and  six   hundred   and    ninety-five  dollars. 

Miller  manual  labor  school,  of  Albemarle,  upon  the  sum  of  one 
million  and  forty-four  thousand  and  eight  hundred  and  sixty- 
eighi  dollars  and  forty-nine  cents. 

Virginia  agricultural  and  mechanical  college  upon  the  sum  of 
three  hundred  and  forty-four  thousand  and  three  hundred  and  twelve 
dollars. 

Hampton  normal  and  agricultural  institute,  upon  the  sum  of  one 
hundred  and  seventy-two  thousand  and  one  hundred  and  fifty  six 
dollars. 

Eandolph- Macon  woman's  college,  upon  the  sum  of  forty-nine 
thousand  and  six  hundred  dollars. 

The  Dawson  fund,  thirty-four  thousand  one  hundred  and  eightw 
Seven  dollars  and  sixty-one  cents. 

.r>.     This  ad  shall  be  in  force  from  its  passage. 
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STATEMENT  OF  BONDS  EMBRACED  IX  THE  FOREGOING 

ACT. 

Washington  and  Lee  University,  upon  the  sum  of $  236,758.23 

Virginia  Military   Institute,  upon  the  sum  of 20,000.00 

Emory  and  Henry  College,  upon  the  sum  of 600.00 

Leesburg  Academy,  upon  the  sum  of 2,500.00 

New  London  Academy,  upon  the  sum  of 6,500.00 

Randolph-Macon  College,  upon  the  sum  of 19,708.00 

University  of  Virginia,  upon  the  sum  of 148,600.00 

Richmond  College,  upon  the    sum    of 44,017.10 

Hall's  Free  School,  upon  the  sum  of 4,800.00 

Seminary  and  High  School,  Alexandria,  Virginia,  upon 

the  sum  of 59,900.00 

William  and  Mary  College,  upon  the  sum  of 35,900.00 

School  Commissioners  of  Prince  William  County,  upon 

the  sum  of 1, 400.00 

Hampden-Sidney  College,  upon  the  sum  of 96,353.33 

Union  Theological   Seminary,  upon  the  sum  of 137,695.00 

Miller  Manual  Labor   School   of    Albemarle,     upon    the 

sum   of   1,044,868.49 

Virginia  Agricultural  and  Mechanical  College,  upon  the 

sum    of 344,312.00 

Hampton  Normal   and  Agricultural  College,  upon  the 

sum  of 172,156.00 

Randolph-Macon  Woman's  College,  upon  the  sum  of 49,600.00 

The  Dawson  Fund,  upon  the  sum  of 34,187.61 


$2,459,855.85 


[Reprinted  by  order  of  the  "  Virginia  Debt  CommUsion,"  created  by  a  joint  Resolution  of  the 
Legislature  of  West  Virginia,  adopted  February  21,  1913.] 


IN  THE 
OCTOBER  TERM,  1907. 


No.  4,  ORIGINAL 


COMMONWEALTH  OF  VIRGINIA, 

Complainant, 
vs. 

STATE  OF  WEST  VIRGINIA. 


REPORT  OF  SPECIAL  MASTER. 


March  17,  1910. 


TRIBUNE    PRINTING   CO.,    CHARLESTON 


IN  THE 

g>uprnnr  (Enurt  of  %  Ittttrit  States 

October  Teem,  1907. 


No.  4,  Original. 


Commonwealth   of  Virginia, 

Complainant, 

v. 

State  of  West  Virginia. 


I,  Charles  E.  Littlefield,  Special    Master  Ap- 
pointed Under  an  Order  Made  in  the  Fore- 
going Case,  Respectfully  Submit  the  Pol 
lowing  Report: 

Paragraph  1  of  Decree. 

1.  The  Amount  of  the  public  debt  of  tfie  Com- 
monwealth of  Virginia  on  the  first  day  of  Jan- 
uary, 1861,  stating  specifically  how  and  in 
what  form  the  same  was  evidenced,  by  what 
authority  of  law  and  for  what  purposes  the 
same  was  created,  and  the  dates  and  nature  of 
the  bonds  or  other  evidence  of  said  indebted- 
NESS. 

The  parties  agree  to  the  extent  of  $32,919,863.93 
upon  the  amount  of  the  public  debt  of  the  Com- 
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monwealth  of  Virginia  on  the  1st  day  of  January, 
1861  (Bee,  p.  215).  The  plaintiff  claimed  at  the 
time  of  making  the  joint  schedule  A-l,  p.  1,  that 
there  should  be  added  to  this  aggregate: 


lO&J 


First —  » 

Unpaid  and  accrued  interest  from 
July  1st,  1860,  to  December  31, 
1860,  on  the  public  debt $   977,209.89 

Second — 

Bonds  of  the  Com- 
monwealth of  Vir- 
ginia, held  by  the 
Sinking  Fund   $1,329,557.20 

Unpaid    and    accrued 

interest  as  above. .        39,686.72 

Total    1,369,243.92 

Bonds  of  the  Com- 
monwealth held  by 
the  Board  of  Public 
Works   $    146,500.00 

Unpaid    and    accrued 

interest  as  above.  .  4,395.00 


Total    150,895.00 

Bonds  of  the  Com- 
monwealth held  by 
the  Literary  Fund..  1,085,067.33 

Unpaid    and    accrued 

interest  as  above  . .        31,776.02 


Total   1,116,843.35 

(Bee,  p.  215.) 
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These  items  were  all  in  the  first  instance  con- 
tested by  the  defendant.  The  item  of  $977,209.89, 
unpaid  and  accrued  interest,  is  conceded  by  the 
defendant  and  I  treat  it  as  a  part  of  the  public 
debt. 

It  is  conceded  that  the  bonds  held  by  the  Board 
of  Public  Works  were  bonds  of  the  Commonwealth 
placed  in  its  hands  for  sale  in  connection  with  the 
prosecution  of  the  works  under  its  charge,  but 
that  the  bonds  referred  to  were  never  issued,  and 
therefore  never  became  a  part  of  the  public  debt. 
For  this  reason  this  item  has  been  withdrawn  by 
the  plaintiff. 

There  remains  in  controversy  the  bonds  in  the 
Sinking  Fund  and  the  Literary  Fund.  Whether 
the  bonds  of  the  State  held  by  these  two  funds 
are  within  the  meaning  of  the  Decree,  a  part  of 
1  'the  public  debt  of  the  Commonwealth  of  Vir- 
ginia" is  the  question.  This  involves  a  review  of 
the  constitutional  and  statutory  provisions  cre- 
ating them. 

Sinking  Fund. 

The  Constitution  of  Virginia  required  the  main- 
tenance of  a  Sinking  Fund  to 

"be  applied  to  the  payment  of  the  interest 
of  the  State  debt  and  the  principal  of  such 
part  as  may  be  redeemable.  If  no  part  be 
redeemable,  then  the  residue  of  the  Sinking 
Fund,  after  the  payment  of  such  interest, 
shall  be  invested  in  the  bonds  or  certificates 
of  debt  of  this  Commonwealth  or  of  the 
United  States  or  of  some  of  the  states  of  this 
Union,  and  applied  to  the  payment  of  the 
state  debt  as  it  shall  become  redeemable." 
(Con.  Va.  Art.  4,  Sec.  29,  p.  47.) 
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The  sum  necessary  was  to  "be  set  apart  annual- 
ly from  the  accruing  revenues."  (Con.  Va.,  Art. 
IV.,  Sec.  29;  Code  Va.  1860,  p.  47.)  Proceeds  of 
the  "sale  of  the  stocks  held  by  the  Commonwealth 
for  internal  improvement  and  other  companies,  if 
made  before  the  payment  of  the  public  debt"  were 
to  "constitute  a  part  of  the  Sinking  Fund"  (do. 
Sec.  30).  The  "Auditor  of  Public  Accounts,  Reg- 
gister  and  Secretary  of  the  Commonwealth  for  the 
time  being"  were  constituted  a  "corporate  body 
under  the  style  of  'The  Commissioners  of  the 
Sinking  Fund.'  *  *  *  por  ^he  pUrp0Se  0f 
managing,  preserving  and  applying  the  Sinking 
Fund  created  by  this  Act."  (Code  of  Va.  1860, 
Chap.  44,  sec.  6,  p.  261.)  The  Auditor  of  Public 
Accounts  was  required,  "to  pay  into  the  Treasury 
of  the  Commonwealth  [not  the  Treasury  of  the 
Commissioners  of  the  Sinking  Fund]  annually 
thereafter  out  of  the  accruing  revenues"  the 
specified  "portion  of  the  sum  set  apart  for  the 
Sinking  Fund".  He  was  also  required  to  "pay 
into  the  Treasury  to  the  credit  of  said  Fund"  the 
amount  of  the  semi-annual  interest,  (do.  Chap. 
44,  sec.  4,  p.  260).  To  provide  for  subsequent 
debts,  he  was  also  required  to  "pay  in  like  man- 
ner into  the  Treasury",  that  is,  of  the  Common- 
wealth, "to  the  credit  of  the  Sinking  Fund,  one 
per  centum,  &c."  and  also  "in  like  manner  into 
the  Treasury  to  the  credit  of  the  said  fund  *  *  * 
the  amount  of  the  semi-annual  interest",  and  in 
case  of  coupon  bonds,  the  "amount  of  the  inter- 
est" was  to  be  "set  apart  and  paid  into  the  Treas- 
ury to  the  credit  of  said  fund"  thirty  days  in  ad- 
vance of  their  becoming  due.  (do.  Chap.  44,  sec.  5, 
p.  261.)  It  was  "their  duty  to  apply  the  moneys 
appropriated  out  of  the  said  Fund  to  the  payment 
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of  the  interest  and  redemption  of  the  principal  of 
the  State  debt,"  &c.,  and  to  ''invest  any  part  of 
the  appropriations  *  *  *  which  cannot  be  so 
applied  to  the  purchase  of  public  stock"  (do.  Sec. 
7,  p.  261).  Instalments  of  interest  and  sums  for 
the  redemption  of  any  part  of  the  principal  of  the 
debt  were  to  be  paid  by  special  order  of  the  Com- 
missioners entered  on  their  minutes  authorizing 
"the  second  auditor  to  issue  his  warrants  on  the 
treasury",  (do.  Sec.  10,  p.  261.)  The  second 
auditor  was  required  to  "keep  the  accounts  of 
the  Sinking  Fund  with  the  Treasury  in  such  man- 
ner as  to  show  distinctly  at  all  times  the  amount 
of  the  transactions  on  account  of  each  appropri- 
ate head  of  receipts  and  expenditures,"  (do.  Sec. 
13,  p.  262). 

"All  moneys  belonging  to  the  Sinking  Fund 
shall  be  paid  into  the  Treasury  on  the  war- 
rant of  the  second  auditor  and  shall  be  paid 
out  in  like  manner  when  authorized  by  the 
Commissioners  of  said  Fund"  (do.  sec.  14,  p. 
262). 

"The  Treasurer  [State  Treasurer],  shall 
receive  and  pay  the  moneys  belonging  to  the 
Sinking  Fund  as  herein  required.  He  shall 
keep  a  distinct  account  of  the  same  and  re- 
port to  each  session  of  the  Legislature  the 
aggregate  receipts  and  disbursements  on  ac- 
count thereof  "  (do.  sec.  15,  p.  262). 

The  Treasurer  of  the  Commonwealth  was  re- 
quired to 

\ 

"keep  separate  accounts  of  the  money  be- 
longing to  the  Literary  Fund,  to  the  Fund  for 
Internal  Improvement,  to  the  Sinking  Fund 
and  to  the  Washington  Monument  Fund, 
showing  the  receipts  and  disbursements  on 
account  of  each"  (Chap.  45,  Sec.  31,  p.  270). 
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Semi-annual  interest  on  the  debt  of  1839  was 
to  "be  paid  out  of  the  Public  Treasury"  but  no 
part  of  it  "out  of  the  Sinking  Fund,"  thus  recog- 
nizing the  Sinking  Fund  as  being  in  the  Public 
Treasury  (Chap.  44,  Sec.  19,  p.  263). 

Liteeaey  Fund. 

By  an  Act  passed  March  3,  1819  (Rev.  Code  of 
Va.,  1819,  Vol.  1,  page  82,)  certain  public  offi- 
cials were 

"constituted  a  body  corporate  and  politic 
under  the  denomination  of  the  President  and 
Directors  of  the  Literary  Fund,  with  power 
to  sue  and  be  sued,  plead  and  be  implead- 
ed, and  to  hold  lands  and  tenements,  goods 
and  chattels,  and  the  same  to  sell,  dispose  of 
or  improve  for  the  purposes  hereafter  men- 
tioned" (Chap.  33,  Sec.  6). 

and 

"All  sums  of  money  which  have  accrued  or 
may  hereafter  accrue  to  the  Literary  Fund  in 
consequence  of  the  appropriations  thereto  al- 
ready, now  or  hereafter  to  be  made," 

were  vested  in  said  persons  (do.  Sec.  6). 

Actions  were  authorized  to  be  brought  "in  the 
name  of  the  said  President  and  Directors"  (do. 
sec.  7),  and  in  an  Act  consisting  of  22  sections  an 
elaborate  plan  for  the  management  of  the  Liter- 
ary Fund  was  prescribed. 

March  2, 1821,  "An  Act  concerning  the  Literary 
Fund"  was  passed  (Acts  of  Va.,  1820-1821,  p.  12). 
It  repealed  "all  acts  and  parts  of  acts  coming 
within  the  purview  of  this  Act,"  (Sec.  13,  p.  14). 
It  changed  the  personnel  of  the  Board  (Sec.  1).  It 
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did  not  vest  in  them  the  money  which  was  vested 
in  the  original  board.  It  provided  "that  all 
moneys  accruing  for  the  benefit  of  the  Literary 
Fund"  should  "be  paid  into  the  public  treasury 
and  shall  be  kept  by  the  Treasurer  of  the  Com- 
monwealth ex  officio  in  the  same  manner  that 
other  public  moneys  are  kept  by  him  except  only 
that  there  shall  be  a  separate  account  raised  there- 
for in  the  name  and  for  the  benefit  of  the  Literary 
Fund"  and  that  it  should  only  "be  checked  or 
drawn  for  in  his  official  capacity  as  such  Treas- 
urer" (Sec.  3,  p.  13).  The  State  Treasurer  was 
to  "be  accountable  for  the  moneys  so  paid  into 
the  Treasury"  (Sec.  4).  Dividends  and  interest 
upon  stock  belonging  to  the  Fund  and  interest  on 
moneys  loaned  were  to  be  "paid  into  the  Treas- 
ury" (Sec.  5).  Sheriffs  collecting  executions 
were  "to  pay  the  same  into  the  Treasury"  (Sec. 
6).  "Money  belonging  to  the  Literary  Fund" 
could  "be  paid  out  of  the  treasury"  only  on  a 
"warrant  from  the  auditor  drawn  in  pursuance 
of  an  order  of  the  president  and  directors"  (Sec. 
7).  An  accountant  was  provided  for  who  was 
required, 

"to  keep  distinct  accounts  of  all  the  stock 
and  other  property  belonging  to  the  Literary 
Fund  and  distinct  accounts  of  all  monies  au- 
thorized to  be  paid  into  the  Treasury  and  to 
be  drawn  therefrom  on  account  of  said 
Fund." 

And  he  was  to  be  furnished  by  the  auditor  with 

"statements  of  all  warrants  for  the  payment 
of  money  into  the  Treasury  for  the  benefit  of 
the  Literary  Fund"  (Sec.  11,  p.  14.) 
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"An  Act  to  amend  the  several  Acts  concerning 
the  Literary  Fund"  passed  February  25,  1829, 
Acts  of  Va.  1828-9,  page  13,  provided  for  a  de- 
tailed plan  for  the  supervision  of  the  Fund,  and 
Section  13,  vested  in  the  second  auditor,  "The 
Superintendent  of  the  Literary  Fund,  all  the 
power  heretofore  vested  in  the  president  and  di- 
rectors of  the  Literary  Fund,"  with  certain  ex- 
ceptions not  material,  and  created  a  board  with 
certain  supervising  powers  "to  perpetuate  the 
corporation  heretofore  established." 

Eeferring  to  this  corporation  the  Code  of  1860, 
page  414,  provides : 

"The  Governor,  Treasurer,  two  auditors 
and  register  of  the  land  office  shall  be  a  cor- 
poration under  the  style  of  'The  Board  of  the 
Literary  Fund'  " 

and  be  vested  with  all  the  rights  and  powers  here- 
tofore vested  in  the  President  and  Directors  of 
the  Literary  Fund  (Chap.  78,  sec.  1).  There  is  no 
provision  in  the  Code  vesting  this  "corporation" 
with  any  title  to  the  funds  or  property  of  the 
Literary  Fund.  "Any  money  which  ought  to  be 
paid  into  the  public  Treasury  to  the  credit  of  the 
Literary  Fund"  is  to  be  recovered  not  by  the 
Board  but  by  the  second  auditor  of  the  Treasury 
(do.  Chap.  78,  sec.  7— Chap.  72,  sec.  1).  The 
Board  is  authorized  to 

"invest  all  the  unappropriated  capital  and 
income  of  the  Literary  Fund  in  certificates 
of  debt  of  the  United  States  or  certificates  of 
debt  of  or  guaranteed  by  this  State  or  in 
stocks  of  banks  incorporated  by  it"  (do.  sec. 
8,  p.  414). 
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It  is  provided  that 

"All  money  belonging  to  the  Literary  Fund 
shall  be  received  into  and  paid  out  of  the 
Public  Treasury  upon  the  warrant  of  the  sec- 
ond auditor." 

The  only  control  that  the  Board  has  over  this 
fund  is  by  virtue  of  a  provision  that, 

"no  warrant  for  paying  out  such  money  shall 
be  issued  without  the  special  authority  of  the 
Board"  (do.,  sec.  13,  p.  415). 

The  second  auditor  adjusts,  settles  and  bal- 
ances all  accounts  of  persons  "having  accounts 
with  the  Literary  Fund"  (do.  Sec.  14,  p.  415).  The 
board  does  not  have  the  right  to  the  possession  of 
"securities  for  money  belonging  to  the  Literary 
Fund,"  as  all  such  securities  are  to  be  deposited 
"with  the  second  auditor  for  safe  keping"  (do. 
sec.  15,  p.  415). 

"Money,  stocks  or  other  property"  are  all  re- 
ferred to  as  belonging  "to  the  Literary  Fund" 
undoubtedly  for  convenience  and  identification. 
(Code  Va.  1860,  Chap.  79,  sec.  1,  p.  416.)  As  the 
money  belonging  to  this  Fund  is  in  the  Treasury 
of  the  Commonwealth  as  a  part  of  its  common  as- 
sets kept  in  "a  separate  and  distinct  account," 
"the  money,  stocks  or  other  property"  would 
seem  for  the  same  reason  to  be  the  property  of 
the  State  in  the  "Literary  Fund." 

The  Courts  of  Virginia  in  a  recent  case  have 
authoritatively  construed  legislation  of  a  similar 
character  relating  to  the  Eastern  State  Hospital, 
which  in  its  character  is  more  indicative  of  con- 
stituting the  Board  in  question  a  separate  legal 
entity  or  a  corporation  independent  of  the  State 
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than  is  the  legislation  relating  to    the    Sinking 
Fund  or  the  Literary  Fund. 

By  an  Act  passed  March  6,  1841  (Acts  of  Va. 
1840-1841,  Chap.  15,  page  38),  the 

"present  Directors  of  the  Hospital  in  the 
City  of  Williamsburg" 

were  constituted 

"a  body  politic  and  corporate  to  have  per- 
petual succession  by  the  name  of  the  'Direc- 
tors of  the  Eastern  Asylum  for  the  main- 
tenance and  cure  of  insane  persons,"  and  by 
that  name  may  sue  and  be  sued  and  may  and 
shall  have  and  use  a  common  seal  and  are 
enabled  to  take  and  hold  any  estate  real  or 
personal  given  or  to  be  given  to  the  said 
Asylum  or  to  themselves  for  the  use  thereof" 
(do.  sec.  1). 

By  the  Code  of  Virginia,  1860,  Chap.  85,  sec.  2, 
page  435,  it  is  provided  that 

"The  directors  for  the  Asylums  at  Wil- 
liamsburg and  Staunton  shall  respectively 
continue  to  be  corporations," 

the  first  being  known  as  the  "Eastern  Lunatic 
Asylum." 

The  name  of  the  hospital  at  Williamsburg  was 
changed  to  the  "Eastern  State  Hospital"  and  it 
was  provided  that  its  directors  should  continue 
to  be  a  corporation  (Va.  Code,  annotated,  Sec. 
1661).  Neither  of  the  Codes  appear  to  have 
changed  the  powers  vested  in  the  corporation.  The 
directors  of  this  hospital  are  provided  for  by  the 
Constitution  (Art.  XI,  Sec.  149-150,  p.  248).  The 
Board  has  the  "management  of  the  Hospital  for 
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which  it  is  appointed"  (sec.  1  (>(J:2 ) .  Its  funds  are 
to  be  deposited  in  a  "solvent  bank"  designated 
by  the  Board  and  Commissioners  (sec.  1665).  Un- 
like the  Sinking  and  Literary  Fund  its  funds  are 
not  to  be  deposited  in  the  State  Treasury.  They 
are  "disbursed  by  checks  drawn  by  the  Superin- 
tendent of  the  Hospital  and  approved  and  count- 
ersigned by  the  Chairman  of  said  special  board" 
(sec.  1666).  This  separates  the  fund  of  the 
Hospital  from  the  general  fund  of  the  State  and 
the  Treasury  of  the  State.  The  directors  have 
power  to  release  claims  for  the  "removal,  main- 
tenance or  care  of  an  insane  person"  (sec.  1708). 
In  addition  to  the  general  corporate  right  to  sue 
originally  granted  to  the  board,  it  has  the  right 
to  sue  "in  the  name  of  the  hospital  or  of  the  Com- 
monwealth" (sec.  1709). 

While  in  this  Code  the  State  Treasurer  is  re- 
quired to  keep  separate  accounts  of  the  money  oe 
longing  to  the  Literary  Fund,  Interest  on  the 
Public  Debt  and  the  Sinking  Fund,  and  the  Miller 
Fund,  the  Hospital  Fund  is  not  recognized  as  be- 
ing in  his  hands  and  he  is  not  required  to  keep 
any  account  thereof  (sec.  781). 

Eastern  State  Hospital  v.  Graves,  105  Va.  151, 
was  a  suit  brought  by  the  hospital  to  recover  sums 
due  for  board  and  medical  services  and  the  ques- 
tion was  whether  the  Statute  of  Limitations  could 
be  pleaded  in  the  suit,  it  being  contended  on  the 
part  of  the  plaintiff  that  the  hospital  was  in  effect 
the  State  and  the  Statute  of  Limitations  did  not 
run  against  the  State,  and  therefore  it  could  not 
be  pleaded;  and  in  holding  that  the  Statute  of 
Limitations  could  not  be  pleaded,  the  Court  said 
that  the 

"hospital  was  created  and  exists  for  purely 
Governmental  purposes — is  a  public  corpora- 
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tion,  governed  and  controlled  by  the  State 
and  acts  exclusively  as  an  agency  of  the 
State  *     *  that  it  has  no  stockholders, 

no  members  even  except  directors  having  no 
interest  in  it  or  its  affairs,  who  are  appointed 
by  the  Governor  and  with  the  consent  of  the 
Senate  and  are  in  fact  public,  rather  than 
corporate  officials  endued  with  corporate  be- 
ing for  a  more  convenient  administration  of 
the  duties  imposed  upon  them  by  law  * 
if  not  collected  the  loss  falls  wholly  upon  the 
State,  and  if  there  is  a  recovery  it  will  be  for 
the  benefit  of  the  State  and  the  State  alone — 
not  for  the  benefit  of  the  directors  nor  for  the 
benefit  of  any  subordinate  division  of  the 
State  but  for  the  whole  people — the  State  at 
large"  (p.  153). 

The  same  doctrine  in  substance  had  been  previ- 
ously announced  in  Maia  v.  Eastern  State  Hospit- 
al 97  Va.,  507.  The  case  of  Eastern  State  Hos- 
pital v.  Graves,  expressly  overrules  the  case  ot 
McClanahan  v.  Western  Lunatic  Asylum,  88  Va., 
466,  which  holds  that  a  plea  of  the  Statute  of  Limi- 
tations was  good  on  the  ground  that  the  asylum 

''is  a  corporation — an  authorized  legal  entity 
— a  personalitv  in  law  with  power  to  sue  and 
be  sued"  (p.  468.) 

The  McClanahan  case  seemed  to  turn  almost 
wholly  upon  the  fact  that  the  Asylum  had  the  pow- 
er to  sue  and  be  sued.  It  is  not  only  expressly 
overruled  on  that  point  by  Eastern  State  Hos- 
pital v.  Graves,  but  inasmuch  as  neither  the  Com- 
missioners of  the  "Sinking  Fund"  or  the  "Liter- 
ary Fund"  have  the  power  to  sue  and  be  sued,  it 
would  not  be  in  point  as  to  those  funds  in  estab- 
lishing that  the  respective  boards  were  organized 
legal  entities  and  personalities  in  law  as  distin- 
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guished  from  mere  public  agencies.  This  con- 
struction given  to  a  state  statute  by  the  Supreme 
Court  of  Virginia  having  now  become  the  well 
settled  law  of  Virginia,  will  be  held  to  be  the  au- 
thoritative construction  of  that  statute  by  the 
Federal  Courts  as  no  Federal  question  is  involved. 

Soper  v.  Lawrence  Bros.,  201  U.  S.,  359-370. 
N.  Y.  Cent.  R.  R.  Co.  v.  Miller,  202  U.  S.,  584, 
595. 

On  the  authority  of  that  case  and  by  reason  of 
the  fact  that  they  have  neither  stockholders  or 
assets  or  control  over  assets  and  its  officers  are 
public,  rather  than  corporate  officials,  invested 
with  corporate  capacity  for  convenient  adminis- 
tration, and  the  funds  are  kept  in  the  State 
Treasurer  subject  to  the  control  of  its  Treasurer, 
he  being,  responsible  therefor,  in  separate  and 
distinct  accounts  for  the  the  purpose  of  conveni- 
ence in  maintaining  the  identity  of  and  keeping 
the  accounts  of  its  Treasurer  with  each,  I  find  that 
these  funds  are  the  property  of  the  State. 

Bonds  purchased  by  and  for  either  of  these 
funds  were  bonds  purchased  by  and  for  and  on  ac- 
count of  and  with  the  funds  of  and  became  the 
property  of  the  Commonwealth  of  Virginia,  kept 
for  convenience  in  the  accounts  to  which  they  re- 
spectively belonged. 

The  remaining  question  is  what  was  the  legal 
effect  upon  the  "public  debt"  of  Virginia  of  the 
purchase  of  its  bonds  for  each  of  these  funds  by 
the  Commonwealth  itself. 

The  plaintiff  contends  that  they  have  remained 
after  such  purchase  in  the  respective  funds  a  part 
of  the  "public  debt"  of  the  State. 
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My  attention  has  been  called  to  the  case  of  State 
ex  rel.  Heller  v.  Young,  18  Wash.,  21,  as  sustain- 
ing the  contention  of  the  plaintiff.  In  that  case 
the  Court  held  that  under  an  Act  authorizing  the 
State  Treasurer  ''to  invest  all  money  now  in  his 
hands  *  *  *  belonging  to  the  Tide  Land 
Fund  *  *  *  in  the  general  fund  warrants  of 
the  state"  (p.  23)  that  the  authority  conferred 
was  "to  purchase  and  not  to  pay"  (p.  25)  the  gen- 
eral fund  warrants.  In  the  majority  opinion  the 
case  turned  upon  the  question  as  to  whether  the 
act  contemplated  "the  payment  and  extinguish- 
ment of  the  warrants"  or  only  authorized  "the 
purchase  for  the  benefit  of  the  tide  land  fund  of 
such  warrants"  (p.  24).  Three  of  the  Court  held 
that  the  act  contemplated  a  purchase  and  that  the 
State  could  not  compel  the  holder  of  a  warrant  to 
sell  it  to  the  State,  the  case  seeming  to  turn  large- 
ly upon  the  question  of  the  power  to  compel  the 
holder  of  a  warrant  to  sell  it  to  the  State.  While 
inferentially  the  reasoning  indicates  the  contin- 
ued existence  of  the  warrant  as  a  part  of  the  debt 
of  the  State,  its  character  in  that  respect  is  not 
discussed  in  the  opinion.  Two  of  the  Court  dis- 
sent and  Chief  Justice  Scott  in  his  dissenting 
opinion  says : 

"It  is  immaterial  whether  the  transaction 
contemplated  an  investment,  a  payment  or  a 
purchase.  By  it  the  State  would  become  the 
holder  of  its  own  paper  to  a  considerable 
amount.  The  original  holder  would  be  paid 
for  it  would  undoubtedly  be  a  payment  to 
him.  It  might  still  be  an  investment  upon 
the  part  of  the  State  for  the  benefit  of  a 
particular  fund.  This  could  make  no  dif- 
ference with  the  prior  holder.  The  warrants 
would  be  in  effect  discharged,  for  they  could 
not  be  reissued  without  express  legislative 
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authority  reviving  them  and  directing  it.  The 
State  might  preserve  them  as  evidence  of 
the  amounts  due  a  particular  fund,  which  it 
might  at  some  time  desire  to  replace.  * 
The  word  'invest'  was  probably  used  through 
a  desire  to  preserve  the  particular  fund  as  a 
distinctive  one,  but  these  questions  are  not  in 
this  case  and  do  not  concern  the  relator  in  any 
way"  (p.  32). 

thus  indicating  clearly  that  the  legal  effect  of  the 
transaction  as  to  whether  it  did  or  did  not  affect 
the  character  of  the  warrant  as  a  continuing  in- 
debtedness was  not  involved  in  the  'case,  and  also 
clearly  indicating  that  in  the  opinion  of  the  Chief 
Justice  the  purchase  of  a  warrant  under  such  cir- 
cumstances extinguished  it  as  an  indebtedness  of 
the  State. 

The  case  of  State  ex  rel.  Stull  Bros.  v.  Bartley, 
41  Nebr.,  277,  is  cited  by  the  majority  in  State  v. 
Young.  In  that  case  the  Court  held  that  the  Con- 
stitution had  created  a  trust  fund  known  as  the 
Permanent  School  Fund,  and  that  an  Act  provid- 
ing for  the  payment  of  a  warrant  drawn  on  the 
general  fund  by  the  Treasurer  and  also  that  the 
Treasurer  ' '  shall  hold  said  warrant  as  an  invest- 
ment of  said  permanent  school  fund"  was  void, 
as  "said  Act  provides  in  substance  for  a  transfer 
to  the  general  fund  of  the  permanent  school 
fund"  (p.  283).    In  the  opinion  the  Court  said: 

"We  shall  not  argue  to  prove  that  an  Act 
which  provides  for  the  defraying  of  cur- 
rent expenses  of  the  State,  and  the  enforced 
payment  of  outstanding  general  fund  war- 
rants from  the  permanent  school  fund  is  a 
transfer  of  that  fund.  The  fact  that  such  a 
transaction  is  by  the  legislature  denominated 
an  investment  is  wholly  immaterial"  (p.  284). 
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In  defining  "investment"  they  said: 

"It  implies  the  contractnral  relation  of 
purchaser  and  seller  or  borrower  and  lender, 
and  in  that  sense  it  is  employed  in  the  Con- 
stitution" (p.  284), 

undoubtedly  having  in  mind  the  relation  between 
the  State  and  the  holder  of  the  warrant  proposed 
to  be  credited  by  the  Act  rather  than  the  specific 
relation  of  the  State  itself  to  its  own  warrant  thus 
purchased,  as  they  immediately  proceed  to  say : 

"It  follows  that  the  State  in  its  relation 
as  Trustee  can  no  more  require  the  holder 
of  State  warrants  to  part  with  them  than 
it  can  enforce  the  sale  by  a  citizen  of  any 
other  species  of  property"  (p.  284). 

While  the  case  is  not  put  upon  that  ground,  it 
seems  to  involve  the  necessary  conclusion  that  the 
warrants  as  "State  securities"  ceased  to  exist 
after  such  payment  and  although  denominated  an 
"investment,"  by  the  Act  they  were  not  after  such 
purchase  a  debt  or  liability  of  the  State,  as  if 
they  were  the  "permanent  school  fund"  would 
still  have  existed  untransferred  but  invested  in 
the  warrants. 

In  In  re  State  Warrants,  25  Nebr.,  659,  the 
Court  held  that  "State  warrants  drawing  inter- 
est" were  "State  securities"  within  the  meaning 
of  the  Constitutional  provision,  authorizing  the 
investment  of  the  school  funds  in  "United  States 
or  State  Securities"  but  did  not  discuss  the  ques- 
tion as  to  what  the  effect  of  such  a  purchase  would 
be  upon  such  warrants  as  a  continuing  indebted- 
ness of  the  State. 
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In  State  v.  Stuefer,  (>(>  \YI>r.,  381,  the  opinion 
of  the  Commissioner,  who  was  appointed  by  the 
Court,  seems  to  treat  the  proceeding  contemplated 
by  the  Statute  being  construed  by  the  Court  in 
In  re  State  Warrants  (supra),  as  a  guarantee  by 
the  State  of  the  integrity  and  security  of  the  ' '  per- 
manent school  fund,"  and  did  not  discuss  the 
question  as  to  the  effect  upon  a  State  security,  as 
a  continuing  indebtedness  after  its  purchase  by 
the  State. 

These  cases,  while  in  some  respects  analogous, 
are  not  in  point  upon  the  contention  of  the  plain- 
tiff. 

In  Commissioners  v.  Walker,  7  Miss.  (6.  How), 
143,  upon  the  ground  that  "There  was  a  legal  con- 
veyance of  the  Sinking  Fund  to  persons  capable 
of  holding  it  for  the  use  and  benefit  of  the  State  in 
the  extinguishment  of  a  certain  debt"  (p.  187); 
the  Court  held  that  the  Commissioners  were  Trus- 
tees of  the  Sinking  Fund ;  and  as  such  could  main- 
tain the  suit  to  recover  money  loaned  by  them 
from  the  Sinking  Fund  "for  the  use  of  the  party 
beneficially  interested"  (p.  188) ;  and  did  not  dis- 
cuss the  question  involved  here. 

The  case  of  Elser  v.  City  of  Fort  Worth,  27  S. 
W.,  739,  is  closely  in  point  for  the  plaintiff.  In 
that  case  the  Court  said : 

"The  next  contention  of  appellant  is  that 
if  the  City  can  invest    these    funds     other- 
i-  wise  than  in  paying  off  and  cancelling  the 

bonds  themselves  it  cannot  invest  them  in  the 
purchase  of  its  own  outstanding  bonds  of  an- 
other series  because  a  purchase  by  a  debtor 
of  a  debt  against  himself  ipso  facto  works  a 
cancellation  thereof.  It  must  be  conceded 
that  this  is  a  correct  statement  of  the  law  in 
its  application  to  ordinary  cases  in  which  the 
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purchase  is  made  by  the  debtor  in  the  same 
capacity  in  which  he  owes  the  debt ;  *  *  * 
But,  be  this  as  it  may,  it  will  hardly  be 
contended  that  if  the  purchase  be  made  in  a 
different  capacity  than  that  in  which  the  debt 
is  owed  (for  instance,  if  A  as  Trustee  should 
with  a  trust  fund  purchase  a  debt  which  he 
owes  as  an  individual),  the  rule  would  apply; 
and  we  are  of  opinion  that  as  to  those  funds 
set  apart  for  special  purposes  both  by  the 
law  and  the  ordinances  passed  by  the  City 
Council  as  in  this  case,  the  City  must  be  re- 
garded as  a  Trustee  purchasing  with  the  trust 
fund  a  debt  which  it  owes  as  an  individual 
and  that  the  debt  so  purchased  is  not  can- 
celed but  is  kept  alive  for  all  purposes  and 
becomes  the  property  of  the  cestui  que  trust 
— the  special  fund — just  as  the  house  and 
lot  taken  from  a  defaulting  collector  was  said 
by  our  Supreme  Court  in  the  case  of  City 
of  Sherman  v.  Williams,  84  Tex.,  421, 19  S.  W. 
606,  to  become  the  property  of  such  a  fund. 
We  think  this  view  receives  striking  illustra- 
tion in  numerous  provisions  of  our  constitu- 
tion and  laws  authorizing  the  investment  of 
special  funds  such  as  the  university  and  pub- 
lic school  funds  held  by  the  State  in  its  own 
bonds  and  by  the  different  counties  in  their 
own  obligations.  We  believe  it  has  never 
been  contended  that  a  purchase  of  this  kind 
cancelled  the  bonds  thus  acquired"  (p.  740). 

The  Court  distinguishes  102  N.  Y.,  313,  and  102 
N.  Y.,  410,  upon  the  ground  that  they  turn  upon 
statutes  "  quite  dissimilar  to  the  provisions  con- 
tained in  the  Charter  of  this  City."  The  Char- 
ter provided : 

"The  City  Council  shall  have  power  to  in- 
vest the  sinking  fund  *  *  in  bonds 
of  the  City  of  Fort  Worth"  (p.  741). 
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An  examination  of  the  essential  and  substantial 
features  of  the  legislation  construed  in  the  New 
York  cases  will,  I  think,  show  their  substantial 
identity  with  this  provision  in  the  Charter  of  the 
City  of  Fort  "Worth.  The  opinion  of  the  Court 
seems  to  be  mainly  predicated  upon  the 
analogy  of  the  collector's  house  and  pro- 
ceeds upon  an  apparent  misconception  of  the 
legal  situation.  The  house  had  physical  ex- 
istence and  could  be  impressed  with  a  trust 
in  connection  with  the  fund  without  any  reference 
to  its  ownership  or  any  contractual  relations  to 
or  interests  therein.  There  is  no  parallel  between 
such  a  piece  of  physical  property  and  the  bonds 
in  question.  A  bond  is  merely  the  evidence 
of  an  indebtedness  and  entitles  the  holder  to  re- 
cover of  the  maker  the  amount  evidenced  by  its 
terms.  Independent  of  establishing  the  right  of 
such  recovery  the  bond  has  no  value.  To  assume 
that  it  is  in  all  respects  parallel  to  a  piece  of 
physical  property  for  the  purpose  of  demonstrat- 
ing that  it  still  has  valid  existence  as  an  evidence 
of  indebtedness  after  its  purchase  by  the  maker, 
is  to  beg  the  question  and  assume  its  continued  ex- 
istence as  a  debt.  The  bond  is  a  promise  to  pay 
and  the  real  question  is  whether  the  obligation 
which  the  City  assumed  to  pay,  the  sum  stipulated 
in  the  bond,  to  the  payee,  still  remains  an  obliga- 
tion when  the  City  makes  the  purchase  itself  and 
becomes  by  virtue  thereof  the  other  party  to  the 
contract.  On  the  theory  of  a  trust  relied  on  by 
the  Court  the  debt  may  well  have  been  extinguish- 
ed, as  a  debt,  and  the  proceeds  in  the  hands  of  the 
City  be  impressed  with  a  trust  in  favor  of  the  fund 
in  which  the  debt  had  merged. 
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This  was  a  decision  of  an  intermediate  Court. 
It  does  not  appear  to  have  gone  to  the  Supreme 
Court,  and  I  do  not  find  that  it  has  ever  been  cited 
with  approval. 

There  are  a  number  of  authorities  which  clear- 
ly sustain  the  contention  of  the  defendants,  some 
of  which  are  directly  in  point. 

In  Young  v.  Hughes,  20  Miss.  (12  S.  &  M.),  93, 
the  State  subscribed  for  stock  in  the  Planter's 
Bank  and  paid  for  the  subscription  in  bonds  and 
provided  that  the  surplus  of  the  dividends  on  the 
stock  after  the  payment  of  the  interest  of  the 
bonds  was  to  "constitute  a  Sinking  Fund  *  *  * 
for  the  redemption  of  the  said  bonds"  (p.  96)  and 
a  State  Commissioner  was  afterwards  provided 
for  with  power  to  "manage,  collect  and  receive  the 
Sinking  Fund"  (p.  98  )and  authorized  to  coerce 
by  suit  or  otherwise  payments  of  all  debts  due  that 
fund.  The  fund  was  held  to  be  the  property  of 
the  State. 

In  Miss.  v.  Dickinson,  20  Miss.  (12  S.  &  M.),  579, 
the  State  Treasurer  was  required  to  set  off  the  in- 
debtedness of  the  State  to  the  defendant  against 
the  amount  the  defendant  owed  the  Sinking  Fund, 
notwithstanding  the  fact  that  the  Sinking  Fund 
was  in  a  sense  a  trust  fund  because  "an  in- 
debtedness to  the  sinking  fund  is  therefore,  an  in- 
debtedness to  the  State  of  Mississippi,  the  latter 
being  the  sole  owner  of  that  fund"  (p.  583). 

In  Comr.  of  Baltimore  Co.  vs.  Board  of  Mana- 
gers of  the  Maryland  Hospital  for  the  Insane, 
62  Md.  127,  the  Board  of  Managers  of  the  Hos- 
pital held  the  title  by  deed  of  "all  the  real  estate 
and  other  property  belonging  to  said  trust"  (p. 
130).  They  were  "a  body  politic  and  corporate" 
might  "sue  aud  be  sued"  (p.  131).     They  had  no 
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*"  power  to  mortgage  or  pledge  any  of  the  prop- 
erty real  or  personal  of  said  hospital"  (p.  130). 
The  hospital  was  ''declared  to  have  been  built  and 
established  on  its  said  site  by  the  authority  and 
direction  of  this  State"  and  the  hospital  was  "to 
be  a  public  agency  of  this  State  for  the  adminis- 
tration of  one  of  the  charities  thereof"  (p.  131). 
The  Court  held  that  the  hospital  was  the  property 
of  the  State  and  not  subject  to  an  assessment  for 
the  construction  of  a  public  roadway  and  that  the 
"corporate  form  was  adopted  by  the  State  only 
more  conveniently  and  efficiently  to  administer  the 
affairs  of  the  Institution"  (p.  132). 

In  Neiv  England  Life  his.  Co.  v.  Phillips,  141 
Mass.,  535,  the  Court  was  deciding  the  effect  of  a 
purchase  by  trustees  of  a  Sinking  Fund,  of  rail- 
road bonds,  which  the  fund  was  created  to  buy, 
and  under  the  provisions  of  the  Statute  they  held 
that  it  was  the  duty  of  the  Trustees  to  cancel  the 
certificates  of  the  road's  indebtedness  when  pur- 
chased by  them  with  the  Sinking  Fund.  They  said, 

' '  Now  if  it  were  a  plain  misuse  of  the  term 
to  say  'invested'  when  preservation  for  the 
purpose  of  collecting  income  is  not  intended, 
there  would  be  some  force  in  the  argument. 
But  the  word  'invest'  has  no  such  absolute 
and  universal  meaning.  It  is  not  uncommon 
to  hear  it  said  that  the  best  investment  of 
money  is  in  the  payment  of  one's  debts"  (p. 
540). 

"but  as  has  already  been  seen  the  word 
'invest'  does  not  necessarily  imply  a  per- 
manent keeping  for  income  (p.  543).  *  *  * 
But  in  the  view  which  we  take  of  the  proper 
construction  of  the  Statute  it  might  reason- 
ably be  anticipated  that  the  Trustees  though 
having  the  liberty  to  invest  in  other  securities 
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would  give  the  preference  to  the  certificates 
of  indebtedness  if  these  could  be  obtained  at 
a  fair  price  as  compared  with  the  other  au- 
thorized securities  for  the  purpose  of  reduc- 
ing the  debt  as  fast  as  possible"  (p.  544). 

While  the  point  is  not  emphasized,  this  last  re- 
mark of  the  Court  indicates  that  it  understood  the 
purchase  of  securities  under  such  circumstances 
to  result  in  a  reduction  of  the  debt. 

In  Brooke  et  al.  v.  Phila,  162  Pa.  St.,123,  24  L. 
E.  A.,  781,  in  considering  the  debt  limit  fixed  by 
the  Constitution  and  the  relation  thereto  of  the 
bonds  of  the  city  held  in  its  Sinking  Fund,  the 
Court  said: 

' 'When  used  in  the  purchase  of  the  debt, 
there  is  a  release  of  the  pledge  and  a  dis- 
charge of  the  obligation  to  the  amount  of  the 
purchase. 

It  is  not  important  in  determining  the 
actual  debt  that  the  Commissioners  have 
not  authority  immediately  on  purchase  to 
cancel  or  destroy  the  city  certificate;  it  is 
paid  for  by  the  money  of  the  obligor ;  put  into 
the  fund  for  that  very  purpose;  as  an  out- 
standing unpaid  obligation,  it  can  as  to  the 
obligor  have  no  real  effective  existence  after 
it  is  purchased  and  paid  for  with  the  city's 
money"  (p.  131).  *  *  *  It  "ceases  to  be 
longer  a  part  of  the  actual  debt  of  the  city. 
That  much  of  the  debt  the  City  is  no  longer 
bound  to  pay  because  practically  it  is  paid. 
We  are  speaking  now  of  the  actual  obligation 
of  the  city  as  affected  by  these  certificates  in 
the  fund  but  not  yet  canceled"  (p.  131)  *  *  * 
"The  City  owes  now  just  what  it  is  bound  to 
pay ;  not  one  cent  more.  If  it  has  through  the 
Sinking  Fund  purchased  its  own  certificates, 
placed  them  uncancelled  in  the  fund  and 
even  pays  interest  on  them  annually  it  can- 
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not  pay  them  again.  The  payment  of  annual 
interest  is  only  a  method  or  device  for  the  an- 
nual appropriation  to  the  fund"  (p.  132). 

The  Sinking  Fund  Act  provided  for  the  ' '  extin- 
guishment of  the  bonds  and  funded  debt"  and 
that  "said  bonds  when  purchased  shall  be  conspic- 
uously stamped  to  show  that  they  were  purchased 
for  the  Sinking  Fund  of  said  City  and  the  interest 
on  said  bonds  shall  be  collected  and  used  in  like 
manner  with  the  taxes  collected  for  said  Sinking 
Fund"  (Laws  Pa.,  1874,  page  234,  Chap.  452,  sec. 
11),  clearly  treating  the  bonds  as  an  existing  in- 
vestment with  interest  accruing  thereon.  This 
case  is  followed  on  this  point  in  Bruce  et  al.  v. 
Pittsburg  et  al.,  166  Pa.  St.,  152,  and  in  Houston 
v.  Lancaster,  191  Pa.  St.,  143. 

In  Kelly  v.  Minneapolis,  63    Minn.,    125,    the 

Court  said: 

"This  Board  [Sinking  Fund  Commission- 
ers] with  the  consent  of  the  council  may  in- 
vest the  fund  in  the  bonds  of  the  city  or  in  cer. 
tain  other  designated  bonds.  If  it  is  invested 
in  the  bonds  of  the  city  they  are  not  to  be  can- 
celed, but  the  interest  thereon  is  to  be  collect- 
ed and  added  to  the  fund;  and  when  the  prin- 
cipal of  any  city  bonds  becomes  due,  such  of 
the  bonds  in  the  Sinking  Fund  as  may  be  nec- 
essary are  to  be  sold  with  the  consent  of  the 
council  and  the  matured  bonds  paid"  (p. 
134). 

"It  appears  from  the  record  in  this  case 
that  all  of  the  bonds  held  by  the  Sinking  Fund 
are  the  bonds  of  the  City,  hence  the  amount  of 
the  bonds  and  the  money  in  the  fund  necessar- 
ily represent  an  equal  amount  of  the  out- 
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standing  and  uncanceled  bonds  and  indebted- 
ness of  the  city  which  has  already  been  real- 
ized from  taxation  to  pay  the  bonds,  and  to 
ascertain  the  further  amount  to  be  raised  by 
taxation  in  order  to  extinguish  the  entire  in- 
debtedness of  the  city  it  necessarily  follows 
that  the  amount  of  the  Sinking  Fund  is  to 
be  deducted  from  the  entire  amount  of  the  ap- 
parent indebtedness  of  the  City.  The  bal- 
ance is  its  actual  debt.  The  debt  limit  of  the 
statute  has  reference  to  an  actual  indebted- 
ness for  the  payment  of  which  a  tax  must  be 
levied,  not  to  an  uncanceled  apparent  liabil- 
iV'(P.135). 

In  Stone  v.  Chicago,  207  111.,  492,  it  was  held  that 
the  sum  reported  as  due  the  Sinking  Fund  was 

"not  a  debt  of  the  city  but  the  amount  in  the 
hands  of  the  City  Treasurer  belonging  to  the 
Sinking  Fund  should  be  deducted  from  the 
amount  of  the  city's  bonded  indebtedness 
*"(p.510). 

Citing  with  approval  Kelly  v.  Minneapolis 
(supra).  It  does  not  appear  from  this  case 
whether  or  not  the  Sinking  Fund  was  invested 
in  whole  or  in  part  in  the  City  bonds. 

In  Savings  Bank  v.  Grace,  102  N.  Y.,  313,  the 
Court  said : 

"Re-purchase  of  notes  or  other  evidences 
of  debt  by  the  issuer  from  the  holder  is 
redemption,  and  is  equivalent  to  and  has  the 
force  of  payment"  (p.  319). 

Under  the  law  being  construed  the  Commissioners 
of  the  Sinking  Fund  were  required  to 

"  'invest  the  moneys  which  shall  constitute 
the  Sinking  Fund  for  the  redemption  of  the 
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city  debt  *  *  *  in  the  purchase  of  stocks 
created  by  the  corporation  of  the  City  of 
New  York.'  "  (p.  321). 

The  stock  was  not  to  be  cancelled  by  them  until 
the  final  redemption  of  the  stock  and  all  interest 
accruing  thereon  was  to  be  regularly  carried  to 
the  said  Sinking  Fund  for  the  redemption  of  the 
debt,  and  provision  was  made  for  its  sale.  The 
Court  said: 

"From  the  time  of  its  inception  then  to  its 
final  redemption  it  is  the  subje'ct  of  sale;  at 
all  times  the  basis  of  interest,  and,  in  the 
hands  of  all  owners  save  the  Commissioners, 
a  part  of  the  apparent  indebtedness  of  the 
city."  (p.  323). 

Commenting  upon  a  Statute  authorizing  the  Com- 
missioners to  cancel  the  stock  they  said : 

"Its  actual  cancellation  deprived  it  of  no 
efficacy,  for  by  redemption  it  was  already  for 
all  practical  purposes  extinguished"  (p.  324). 

"But  the  object  of  every  Sinking  Fund  is 
to  diminish  the  debt  whose  existence  warrant- 
ed its  foundation"  (p.  325). 

In  holding  that  stock  thus  invested  in  was  not 
a  debt,  they  said : 

"It  satisfies  also  the  intent  of  the  Con- 
stitutional prohibition.  That  is  aimed  at  an 
actual,  not  a  theoretical  indebtedness — at  a 
substantial  liability  which  can  be  discharged 
only  by  the  enforcement  of  a  tax  or  an  assess- 
ment which  when  levied  will  be  a  charge  upon 
the  tax  payer  and  a  burden  for  him  to  re- 
move— not  a  formal  obligation  which  may 
remain  as  evidence  of  a  once  existing  debt, 


26  PAEAGEAPH  I. 

but  which  can  in  no  way  be  regarded  as  a 
present  debt  to  be  enforced,  and  which,  if 
not  before  cancelled  in  the  discretion  of  the 
Commissioners,  becomes  waste  paper  by  the 
mere  efflux  of  time"  (pp.  325,  326). 

"It  is  by  force  of  the  ordinance  that  in- 
terest is  to  be  credited,  not  by  reason  of 
the  contract  or  the  terms  upon  which  the  stock 
was  issued.  Nor  could  that  interest  or  other 
money  be  applied  in  payment  of  the  stock  held 
by  the  commissioners.  That  was  paid  by  the 
purchase,  yet  if  the  argument  of  the  respond- 
ent should  prevail,  it  must  be  paid  again  be- 
fore its  extinguishment"  (p.  326). 

In  applying  similar  principles  to  a  railroad 
bond,  the  Court  in  Wilds  v.  St.  Louis,  A.  £  T.  H. 
R.  R.  Co.,  102  N.  Y.,  410,  held  that  conceding  the 
bonds  themselves  immediately  upon  their  pur- 
chase ceased  to  constitute  any  part  of  the  cor- 
porate debt  and  were  practically  extinguished, 
and  "that  the  provision  for  interest  payments 
was  only  a  mode  for  measuring  and  determining 
the  amount  of  prescribed  contributions  to  the 
Sinking  Fund ;  those  contributions  at  least  are  di- 
rected to  be  made  so  long  as  interest  accrues  upon 
the  bonds  treated  as  valid  obligations"  (p.  413). 

The  case  of  Savings  Bank  v.  Grace  (supra)  was 
expressly  approved  in  the  recent  and  thoroughly 
considered  case  of  Levy  v.  McClellan,  196  N.  Y., 
178,  where  the  Court  of  Appeals  of  New  York, 
said: 

"City  stocks  or  bonds  so  held  are  not  debts 

which  it  can  be  called  upon  to  pay  within  the 

meaning   of   the   Constitutional   prohibition. 

*    '  The  object  of  every  sinking  fund, 

it  was  said,  is  to  diminish  the  debt  whose  ex- 
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istence  warrants  its  foundation,'  and  the 
amount  'required  to  pay  off  the  city  debt  if  it 
all  came  presently  to  maturity'  would  be  a 
sum  'equal  to  its  bonds  or  stock  not  including 
that  held  by  the  Sinking  Fund.'  "  (p.  197). 

The  amount  of  the  "public  debt"  is  to  be  ascer- 
tained for  the  purpose  of  determining  the  propor- 
tion to  be  paid  by  West  Virginia.  The  Sinking 
Fund  by  which  the  bonds  in  that  fund  were  pur- 
chased came  from  the  current  revenues  raised  by 
taxation  in  Virginia,  while  "West  Virginia  was  a 
part  thereof,  and  to  those  current  revenues  she 
contributed  her  proportion.  If  the  bonds  thus 
purchased  by  the  Fund  to  which  she  contributed 
are  to  be  treated  as  a  part  of  the  existing  debt,  she 
will  be  required  to  contribute  again  her  proportion 
in  payment  thereof  and  will  therefore  in  effect 
pay  that  proportion  twice.  The  bonds  in  the  Lit- 
erary Fund  were  purchased  by  assets  that  were 
the  common  property  of  the  whole  State  in  which 
West  Virginia  owned  her  proportion.  The  com- 
mon assets  having  been  used  for  the  purchase  of 
the  bonds  now  in  the  Fund,  if  the  bonds  are  still 
treated  as  a  part  of  the  public  debt  and  in  the  final 
adjustment  made  a  charge  upon  West  Virginia, 
West  Virginia  will  be  compelled  to  pay  her  pro- 
portion of  the  bonds  and  lose  entirely  the  benefit 
of  her  share  of  the  assets  thus  used  in  making  the 
investment  therein. 

Inasmuch  as  both  the  Sinking  Fund  and  the 
Literary  Fund  under  the  provisions  of  the  Stat- 
ute regulating  their  conduct  and  management  are 
very  clearly  the  property  of  the  State  and  only 
kept  in  separate  and  distinct  accounts  for  the  con- 
venience of  the  State,  it  is  difficult  to  see  how  a 
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purchase  by  the  State  for  either  of  these  funds  of 
its  own  obligation,  does  not  extinguish  the  bond 
as  a  debt  of  the  State.  The  State  can  hardly  be 
debtor  and  creditor  at  the  same  time. 

I  am  satisfied  that  the  great  weight  of  reason 
and  authority  is  against  the  contention  of  the 
plaintiff,  and  I  therefore  find  that  the  Sinking 
Fund  with  interest  and  the  Literary  Fund  with 
interest,  within  the  meaning  of  the  decree,  were 
not  a  part  of  the  "public  debt"  of  the  Common- 
wealth of  Virginia  on  the  first  day  of  January, 
1861,  and  that  the  amount  of  the  public  debt  was 
the  sum  of  Thirty-two  million,  nine  hundred  and 
nineteen  thousand,  eight  hundred  and  sixty-three 
93/100  dollars  ($32,919,863.93)  plus  the  unpaid 
and  accrued  interest  thereon  amounting  to  Nine 
hundred  and  seventy-seven  thousand  two  hundred 
and  nine  89/100  dollars  ($977,209.89)  in  all  $33,- 
897,073.82. 

I  state  as  a  "special  circumstance"  that  I  con- 
sider of  importance  that  on  the  first  day  of  Janu- 
ary, 1861,  there  was  held  by  the  Commonwealth 
of  Virginia  in  its  Sinking  Fund,  bonds  of  the 
Commonwealth  of  Virginia  that  had  been  pur- 
chased by  its  funds  and  were  its  property  in  the 
amount  of  One  million,  three  hundred  and  twenty- 
nine  thousand  five  hundred  and  fifty-seven  20/100 
dollars  ($1,329,557.20),  and  that  the  unpaid  and 
accrued  interest  thereon  up  to  December  31,  1860 
was  Thirty-nine  thousand  six  hundred  and  eighty- 
six  72/100  dollars  ($39,686.72),  aggregating  one 
million  three  hundred  and  sixty-nine  thousand  two 
hundred  and  forty-three  and  92/100  dollars  ($1,- 
369,243.92),  and  that  the  Commonwealth  of  Vir- 
ginia held  in  its  Literary  Fund  bonds  of  the  Com- 
monwealth of  Virginia  that  had  been  purchased 
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by  its  funds  and  were  its  property,  one  million 
eighty-five  thousand  and  sixty-seven  33/100  dol- 
lars ($1,085,067.33)  with  unpaid  and  accrued  in- 
terest thereon  up  to  December  31,  1860  of  Thirty- 
one  thousand  seven  hundred  and  seventy-six  2/100 
dollars  ($31,776.02)  total  One  million,  one 
hundred  and  sixteen  thousand  eight  hundred  and 
forty-three  35/100  dollars   ($1,116,843.35). 

I  further  state  that  the  Commonwealth  of  Vir- 
ginia was  liable  under  a  guaranty  made  in  1847 
upon  the  bonds  of  the  Chesapeake  &  Ohio  Canal 
Co.  for  the  "punctual  payment  of  the  interest  and 
ultimate  redemption  of  the  principal  sum  of  mon- 
ey appearing  due"  in  the  sum  of  Three  hundred 
thousand  dollars.  That  of  this  sum,  bonds  aggre- 
gating Thirteen  thousand  dollars  ($13,000)  were 
redeemed  by  the  Commonwealth  of  Virginia  April 
11,  1903,  in  her  settlement  with  the  United  States 
for  Virginia  bonds  held  by  the  Secretary  of  the 
Interior  for  the  benefit  of  certain  Indian  tribe8 
and  that  the  State  now  holds  the  same  as  a  claim 
against  the  Chesapeake  &  Ohio  Canal  Company. 
The  sum  of  Thirteen  thousand  dollars  ($13,000) 
does  not  enter  in  any  way  into  the  aggregate  of 
the  indebtedness  as  above  stated  (Eec,  p.  289). 

The  schedules  hereto  annexed  and  marked  Par- 
agraph 1,  Ex.  1,  Paragraph  1,  Ex.  2  and  Para- 
graph 1,  Ex.  3,  show  by  what  authority  of  law, 
and  for  what  purposes  the  same  was  created,  and 
the  dates  and  nature  of  the  bonds  being  the  evi- 
dence of  said  indebtedness. 

Summary. 

Amount  of  the  Public  Debt  of  the  Common- 
wealth of  Virginia  January  1, 1861,  $33,897,073.82. 
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Stated  as  a  Special  Circumstance: 

Amount  of  bonds  of  Commonwealth  held  by 
Sinking  Fund,  $1,369,243.92. 

Amount  of  bonds  of  Commonwealth  held  by 
Literary  Fund  $1,116,843.35. 

Amount  of  Bonds  Chesapeake  &  Ohio  Canal  Co. 
guaranteed  by  Virginia  in   1847  $300,000. 


NOTE. — The  word  "REGULAR"  in  Maturity  Column  below  means 
that  the  bonds  are  irredeemable  lor  twenty  (20)  years,  and  then  at 
the  pleasure  of  the  General  Assembly. 


NOTE.— The  amount  of  $350,000.00  was  not  evidenced  by  any  form 
of  certificate  of  debt  prior  to  January  1st,  1861,  but  is  the 
principal  amount  required  to  produce  annually  at  6'4  interest, 
the  sum  of  $21,000.00  guaranteed  forever  to  the  stockholders  of 
the  James  River  Company,  by  the  Act  of  March  23rd,  1860. 

It  was  later  actually  funded  on  this  basis  under  the  Acs  of 
1871  and  1872  known  as  the  "Consol"  and  "Peeler"  Acts. 


For  What  Purpose  Created. 


Alleghany   &   Huntersville  Road 
Alexandria  Canal   Co 


Berryville  Turnpike  Co 

Berryville  &  Charlestown  Turnpike  Co. 

Beverly   &    Fairmont    Road    

Blue  Ridge  Railroad   Co 

City  Point   Railroad  Co 


Charleston  &  Point  Pleasant  Turnpike  Co. 


Cacapon  &  North  Branch  Turnpike  Co. 
Cumberland   Gap  Road    


Clarksburg  &   Buckhannon  T'pke  Co 

Coal  River   Navigation  Co 

Dismal   Swamp  Canal  Co 

Dragon  Swamp  Navigation  Co 

Exchange  Bank  of  Virginia  &  Northwestern  Bank 
of  Virginia    

Giles,  Fayette  &  Kanawha  T'pke  Co 

Goose  Creek  &  Little  River  Nav.  Co 

Holliday's  Cove  Turnpike  Co 

Huntersville  &  Warm  Springs  Turnpike  Co.  . . 
Hardy  &  Winchester  Turnpike  Co 


Howardsville  &  Rockfish  T'pke  Co. 

Hampshire  &  Morgan  Turnpike  Co. 

Ice's  Ferry  Road   

Bank  of  Virginia    

James    River   Co 


James  River  &  Kanawha  Co. 


Carried    forward 


By   Authority  of 
Acts  of 


Number 
of  Loan. 


March 

[  March 
\  April 
[  February 
J  April 
|  March 
(  April 
( January 

March 

April 
[ January 
J  March 
|  January 
[  April 

March 
j  April 
)  April 
(  March 
\  April 
[  March 
\  March 
I  March 
(  April 
J  March 

February 
(  April 
j  April 

March 
f  April 
I  February 
[  March 
(  March 
|  March 
[  March 
•I  March 
[  April 
(  March 
\  April 
f  April 
|  March 
]  Bebruary 
[  March 
(,  March 
i  March 


February 

March 

January 

February 

December 

March 

February 

March 


13,  1849 

1,  1847 
30,  1839  ] 

8,  1839 

4,  1847  J 
8,  1839 

12,  1849 

8,  1839 

14,  1848 

5,  1849 

6,  1839 

23,  1835 

7,  1838 

25,  1839 

8,  1839 

15,  1849 
3,  1838 
8,  1839 

21,  1837 

2,  1839 

8,  1842 

9,  1848 
29,  1848 

8,  1839 

17.  1S4H 

17,  1837 

3,  1838 
8,  1839 

19,  1839 
8,  1839 

1,  1847 
15,  1849 

27.  1848 
29,  1848 

2.  1838 

26.  1839 
8,  1839 

20,  1832 
8,  1839 
8,  1839 

8.  1847 

22,  1848 
15,  1849 

9,  1848 

29,  1848 

15.  U49 

30.  1837 

18,  1840 

24,  1823 

16.  1825 
1.  1826 

30,  1829 

28,  1829 
18,  1829 

31,  1831 

20,  1833 
11,  1834 

23,  1860 

21,  1837 

25,  1842 
1,  1847 


Perpetual.     (See  note  above) 
Regular. 

Irredeemable  for  25  years, 
and  then  at  the  pleasure 
of  the  General  Assembly. 


29,000.00 


37,000.00 
4,000.00 
8,000.00 

15,000.00 
4,000.00 

10,000.00 


[I-  lil  by  Hi,'  Sinking  Fund. 

Not  admitted  by  Defendant  as 

tormlng  any  part  of  Public 


Held  in  tin- 
Board  of  Public 
Works.  Not  ad- 
mitted by  De- 
fendant as  form 
ing  anv  part  of 
Public   Debt. 


Held  by  tbc  Literary  Fund. 

Jot  admitted  by  Defendant  a; 

tormina  any    part   of   Public 


Held    by    Individuals,    Firms, 
Corporations,  and  others. 


5,000.00 
234,200.00 


6,400.00 
16,600.00 


32,200.00 
50,000.00 


5,800.00 
11,000.00 


9,000.00 

4,000.00 

16,500.00 

1,464.00 

447,407.00 
13,400.00 

7,000.00 

4.700.00  1 

300.00 

19,300.00 

9,000.00 

4.600.00 

1.358.00 

99.000.00 

149,083.33 


170,050.00 
13,000.00 
3,500.00 


350,000.00 

1,925,683.59 

250.000.00 


1,152.00 
766.00 


29.000.00 


37.000.00 
4.000.00 
8,000.00 

15,000.00 
4.000.00 

10,000.00 


$      107.000.00     $5,172,895.92    $        94,118.00  [  $      142,000.00     $      107,000.00     $      579,433.33' $ 


800.00  ' 

149,083.3; 

I 

170,050.00 

13,000.00 

3,500.00  , 


112,500.00 
86.100.00 
20,200.00 


For  What  Purpose  Created. 

By   Authority   of 
Acts  of 

Number 
of  Loan. 

Maturity. 

Total 

Held  by  the  Sinking  Fund. 
Not  admitted  by  Defendant  as 
forming  anv   part   of    Public 
Debt. 

field    by    the 
Board  of   Public 
Works.    Not  ad- 
mitted    by     De- 
fendant as  foritf 
ing  anv  part  of 
Public    Debt. 

Meld  by  the  Literary  Fund. 
Not  admitted  by   Defendant  as 
forming   any    part    of    Public 
Debt. 

Held    by    Individuals,    Firms, 
Corporations,  and  others. 

5% 

6'/r 

5V, 

,           6% 

6', 

5% 

67c 

5% 

6% 



$      107,000.00 

$  5,172,895.92 

110,000.00 

2,520,000.00 
3,600.00 

171,750.00 

131,687.00 
12,900.00 

1,000.00 

2,550.00 
8,500.00 

3,000.00 

9,000.00 

12,900.00 

1,940.00 
3,600.00 
3,000.00 

6,100.00 

100.00 

65,850.00 

?        94,118.00 
3,650.00 

?      142,000.00 

$      107,000.00 

$      579,433.33 

i       4,357,344.59 

January 

March 

J  March 
(  March 
\  February 
(  March 

March 

March 
1  March 
(  April 
( January 
j  April 
j  March 
I  April 
\  March 
|  March 

February 
j  April 
j  March 

March 

March 

March 
(  February 
j  April 
j  January 
j  March 
1  February 
(  March 

March 

February 

March 
[  April 
;  January 
[ January 

January 
(  March 
j  March 

March 

February 

March 
(  March 
■]  January 
{  March 
(  March 
)  March 

March 
\  January 
\  March 
[  March 

March 

April 

January 

January 

March 
(  March 
j  March 

February 

(  March 
j  March 

25,  1850 

23,  1860 

7,  1848  ( 

29,  1848) 
25,  1837  ( 

27,  1838  J 

8,  1847 

5.  1849 

30,  1837  ( 
8,  1839  j 

25,  1839  ( 
8,  1839  ) 

14,  1839  I 
8,  1839) 

7,  1848  ( 
29,  1848  j 
11,  1848 

8,  1839  ( 
10,  1848  ) 

15.  1849 

7,  1849 
29.  1848 

28,  1837  ( 

8,  1839  ) 
17,  1848  ( 

29,  1848  j 

29,  1848  ( 
17,   1849  | 
19.  1831 

6,  1834 

30,  1837 

9,  1838  ] 

26,  1839  J- 
15,  1840  j 
15,  1840 
14.  1840  ) 
19.  1840  I 

19.  1849 

14,  1838 

15,  1836 

30,  1839  1 

13,  1848  \ 
29,  1848  J 

27,  1848  ( 
6,  1849  j 

29,  1838 

20,  1834  | 

14,  1837  I 
■_'!),  1839 

31.  1838 

2,  1839 
23,  1835 
17,  1837 

30,  1838 
4,  1836  / 
1.  1838  1 

3,  1848 

28,  1838  | 
23,  1839  | 

89 

58 

6 

45 
70 

33 

34 

37 

56 

65 

67 

85 
83 
57 

26 
53 

51 

1 

2 
3 

5 

6 

7 

75 
18 
20 

86 

64 
13 
3 

Irredeemable    for    25    years, 
and  then  at  the  pleasure 
of  the  General  Assembly. 

Irredeemable   for   34   years, 
and  then  to  be  redeemed. 
Regular. 

Irredeemable    for    20    years, 
and  then  at  the  pleasure 
of  the  General  Assembly, 
within    a    period    not    ex- 
ceeding 15  years. 
Regular. 

106,350.00 
2,492,400.00 

do                              (See  Note  below.) 

4,500.00 

23,100.00 
3,600.00 

5,600.00 

300.00 

166,150.00 
126,987.00 
12,900.00 

do.                   

4,400.00 

do.                   

Lewisburg  &  Blue  Sulphur  Springs  Turnpike  Co.. 

Lafayette  &  English  Ferry  Turnpike  Co. 

2,550.00 

8,500.00 

Little  Stone  Gap  Road   

3,000.00 

Moorefield  &  North  Branch  Turnpike  Co 

200.00 

2,000.00 
900.00 

10,700.00 

1,040.00 

3,600.00 

Morgantown  &  Beverly  Road   (2  Acts)   . 

3,000.00 

Natural  Bridge  Turnpike  Co 

6,100.00 

North  Carolina  &  Wytheville  Road  

100.00 

North  Western  Turnpike  Road   

12,000.00 
10,000.00 

53,850.00 

do                               

5,000.00 
12,200.00 

5,000.00 
12,200.00 

do                            

16,600.00 
2,000.00 

12,484.00 

9,354.73 
5,100.00 

9,100.00 

12,000.00 
2,000.00 

6,600.00 

108,900.00 
150,000.00 

64,950.00 

50,000.00 
9,090.10 

6,600.00 

do                              

2,000.00 

do                            

12,484.00 

3,450.00 
3,000,00 

do                               

5,904.73 

do                             

2,100.00 

Newmarket  &  Sperryville  Turnpike  Co 

9,100.00 

Ohio  River  &  Maryland  Line  Road  

12,000.00 

do 

2,000.00 

do                                 

6,600.00 

700.00 
2,000.00 

108,200.00 

Petersburg   Railroad   Co 

420.00 

147,580.00 

Portsmouth  &  Roanoke  Railroad  Co 

104,000.00 
100,000.00 

$      104,000.00 

64.950.00 

14 

■' 

100,000.00 

50,000.00 
9,090.10 

Richmond,  Fredericksburg  &  Potomac  R.  R.  Co... 

25 
4 
5 
21 
12 
48 

23 

Irredeemable    for   25    years, 
and  then  at  the  pleasure 
of  the  General  Assembly. 
Regular. 

121,000.00 

$         40,000.00 

31,000.00 

50,000.00 

Richmond  &  Petersburg  Railroad  Co.    . 
do 

176,400.00 
50,000.00 

13,350.00 

97,100.00 

4,900.00 
$  9.040,301.75 

500.00 
300.00 

175,900.00 

49,700.00 

Rappahannock   Co 

450.00 

12,900.00 

do                  

2,100.00 

95,000.00 

Red  &  Blue  Sulphur  Springs  Turnpike  Co 

4.900.00 

Carried   forward    

$      449,200.00 

$         40.000.00 

$      105,688.00 

$      146,500.00 

$       ]  55.200  00 

$      664,017.33 

$      254,000.00 

i       8.124.096.42 

NOTE.— Of  this  total,  viz.,  $2,:>2u,000.00,certificates  of  the  Commonwealth  amounting  to 
Jl, 982, 125. 00  had  been  issued   prior  to  January  1st,  1861. 

The  balance,  viz.,  $537,875.00,  was  in  the  form  of  certificates  of  the  James  River  &  Kanawha 
Company,  guaranteed  by  the  Commonwealth  and  actually  assumed  by  it  in  accordance  with  the 
Act  of  March  23rd,  I860. 


For  What  Purpose  Created. 


By   Authority   o£ 
Acts  of 


of  Loan. 
Number 


Held  by  the  Sinking  Fund. 

Not  admitted  by  Defendant  ai 

forming  any   part  of   Fublh 


Held  by  the 
Board  of  Public 
Works.  Not  ad 
mltted  by  De- 
fendant as  form 
Ing  any  part  of 
Public  Debt. 


Held  by  the  Literary  Fund. 

Not  admitted  by  Defendant  ai 

forming  any   part   of    Publii 


Held    by    Individuals,    Firms, 
Corporations,  and  others. 


Brought    forward     

Rivanna  Navigation  Co 

Richmond  &  Danville  Railroad  Co. 
Richlands  to  Kentucky  Line  Road 


Rocky  Mount  Turnpike  Co 

Rich  Patch  Turnpike  Co 

Staunton  &  Parkersburg  Road 

do 
do 


Salem  &  Peppers  Ferry  Turnpike  Co, 

Salem  &  Newcastle  Turnpike  Co 

South   Western   Turnpike  Co 


do 


Smiths  River  Navigation  Co 

Tazewell  Court  House  &  Fancy  Gap  Road 


Upper  Appomattox  Co. 


Valley   Turnpike   Co. 


Virginia  &  Maryland  Bridge  Co.   . . , 
Virginia  &  Tennessee  Railroad  Co. 


Winchester  &  Potomac  Railroad  Co. 


Wheeling,  West  Liberty  &  Bethany  Turnpike  Co. 
Weston  &   Fairmont  Turnpike  Co 


Weston  &  Gauley  Bridge  Turnpike  Co. 

Wellsburg  &   Bethany  Turnpike  Co.    . , 

Williamsport  Turnpike  Co 

Registered    Bonds    


Sterling  Coupon    Bonds 
Coupon   Bonds    


Registered  Bonds  (coupon  attached)    

Registered    Bonds   issued    for   the    redemption    of 


outstanding    Warrants 


Registered  Bonds  issued  in  exchange  for  Coupon 

Bonds    

Registered  Bonds    


(  March 

27, 

1837  ) 

\  April 

4, 

1838  ( 

March 

9, 

1847 

March 

8, 

1847 

f  April 

8, 

18391 

•{  March 

18, 

1847  \ 

( February 

19, 

1848  J 

March 

14, 

1849 

f  March 

16, 

1838  1 

■j  April 

8, 

1839  (• 
1845  J 

[  February 

19, 

I  February 

2, 

1848) 

|  March 

UK, 

1848  ( 

(  April 

8, 

1839  ) 

)  March 

12, 

1849  ( 

(  March 

25, 

1839  | 

)  April 

8, 

1839  ( 

( February 

11. 

1839) 

)  April 

8, 

1839  ( 

( January 

24, 

1848  | 

)  March 

29, 

1848  ( 

January 

17, 

1848 

March 

18, 

1849 

March 

17, 

1849 

f  February 

28, 

1837  1 

{  January 

25, 

1839  [• 

|  April 

8, 

1839  J 

f  March 

24, 

18381 

I  February 

14, 

1839  { 

1  April 

8, 

1839  f 

|  February 

12, 

1841  J 

February 

12, 

1841 

March 

17. 

1849 

March 

6. 

1849 

f  February 

6, 

1834  1 

{  March 

10, 

1834  \ 

|  Decembef 

13 

1834  | 

February 

13. 

1838 

March 

29, 

1848 

March 

9, 

1848 

(  March 

25 

1848  ) 

)  March 

29 

1848  ( 

March 

lb 

1849 

March 

15 

1849 

March 

22 

1850 

March 

29 

1851 

March 

29 

1851 

(  March 

29 

1851) 

)  May 

2b 

1852  C 

March 

18 

1856 

March 

18 

1858 

Irredeemable   for   20   years 
and  then  to  be  redeemed 

Regular. 


Irredeemable  for  25  years 
and  then  at  the  pleasure 
of  the  General  Assembly. 

Redeemable  in  35  vears. 
do. 

Redeemable  in  34  years. 


Irredeemable    for    34    years, 
and  then  to  be  redeemed 

Redeemable    in    35    years. 
Irredeemable    for   34    years, 
and  then  to  be  redeemed 


$  9,040,301.75     $        40,000.00 


fi.300.00 

380,090.00 

3,520.00 

10,000.00 

1,100.00 

125,393.27 
4,500.00 

16,510.00 

5,400.00 

3,875.00 

81,970.00 

153,162.00 

2,600.00 

3,420.00 


24,664.00 
10,000.00 
66,800.00 


133,935.00 
10.867.61 
4,000.00 


1,700.00 
1,250.00 


2.340,648.00 
13,082,500.60 

3,050,464.33 

2,761.100.00 

1,059,500.00 

530,300.00 

$33,208,583.96 


$      105,688.00 
300.00 


880.02 
200.00 


43,700.00 
546,000.00 
125,200.00 


$      146,500.00 


$      664,017.33 


2,000.00 
200.00 


17,800.00 
2,400.00 


10,000.00 
30.000.00 


1,400.00 


1.800.00 
10.000.00 
2,400.00 


18,700.00 
1,000.00 
6,200.00 


$  2,077,204.50     $     30.842.659.43 


PARAGRAPH    II.  37 

Paragraph  II  of  Decree. 
2.  "The  extent  and  assessed  valuation  of  the 

TERRITORY  OF  VIRGINIA  AND  OF-WeST  VIRGINIA  JUNE 
20,  1863,  AND  THE  POPULATION  THEREOF,  WITH  AND 
WITHOUT  SLAVES,  SEPARATELY." 

"The  extent  and  assessed  valuation  of  the  ter- 
ritory of  Virginia  and  of  Wesl  Virginia  June  20, 
1863,  and  the  population  thereof  with  and  without 
slaves,  separately,''  is  as  follows  (Rec,  p.  347) : 

1.  Extent: 

Land  Area: 

Virginia     40,262  Square  Miles  =     62.6314% 

West   Virginia    24,022  do.  =     37.3686'; 

Total    : 64,284             do.  =  100% 

Total  Area: 

Virginia     42,627  Square  Miles  =  63.8157' ', 

West    Virginia    24,170             do.  =  36.1843% 


Total    66.797  do.  =   100% 

2.  Assessed  Valuation: 
Real  Estate: 

Virginia     $296,085,460.31   =     78,2188 '.  [ 

West   Virginia    82,449,252.04=     21.7812'; 


Total 378,534,712.35   =   100% 

3.  Population: 

With  Slaves  ■ 

Virginia     1,221,319   =      75.4855% 

West  Virginia   396,633  =     24.5145% 


Total     1,617,952  =  100'  ; 

Without  Slaves: 

Virginia    748,171  =  66.4769' ; 

West  Virgin-'a   377,289  =  33.5231% 


Total     1,125,460   =   100% 

Alternative  Finding. 

At  the  request  of  defendants,  I  make  an  alter- 
native finding  that  the  population  of  the  counties 
now  forming  the  State  of  Virginia,  as  shown  by 
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the  census  of  the  United  States  for  1860,  is  as  fol- 
lows: 

Without  slaves,  747,136=67.5864% 

With  slaves,  1,219,630=76.4027% 

And  for  the  counties  now  forming  the  State  of 
West  Virginia : 

Without  slaves,  358,317=32.4136% 

With  slaves,  376,688=23.5973% 

The  assessed  valuation  of  the  territory  of  Vir- 
ginia for  1860  was:  $293,105,895.55 

The  assessed  valuation  of  the  territory  of  West 
Virginia  for  1860  was :  $83,814,355.61 

"Supplemental  Ex.  7." 


PABAGEAPB  III.  39 

Paragraph  III  of  Decree. 

3.  "All  expenditures  made  by  the  Common- 
wealth of  Virginia  within  the  territory  now 
constituting  the  state  of  west  virginia  since 
any  part  of  the  debt  was  contracted. " 

This  paragraph  is  clearly  based  upon  the 
Wheeling  Ordinance,  which  so  far  as  material, 
reads  as  follows: 

' '  The  new  State  shall  take  upon  itself  a  just 
proportion  of  the  public  debt  of  the  Common- 
wealth of  Virginia  prior  to  the  1st  day  of  Jan- 
uary, 1861,  to  be  ascertained  by  charging  to  it 
all  State  expenditures  within  the  limits  there- 
of and  a  just  proportion  of  the  ordinary  ex- 
penses of  the  State  Government  since  any 
part  of  said  debt  was  contracted  and  deduct- 
ing therefrom  the  moneys  paid  into  the  Treas" 
ury  of  the  Commonwealth  from  the  counties 
included  within  the  said  new  State  during  the 
same  period"  (Appendix  to  Rec.  p.  122). 

The  Wheeling  Ordinance  is  not  predicated  upon 
the  amount  of  the  public  debt.  Upon  the  assump- 
tion that  West  Virginia  would  be  liable  for  "a 
just  proportion  of  the  public  debt"  in  case  of 
separation,  the  Ordinance  prescribes  an  arbitrary 
method  by  which  that  "just  proportion"  shall  be 
ascertained.  It  treats  the  question  as  an  equation 
involving  three  factors:  first  "by  charging  to  it 
all  State  expenditures  within  the  limits  there- 
of; second,  "and  a  just  proportion  of  the  ordi- 
nary expenses  of  the  State  Government  since  any 
part  of  said  debt  was  contracted";  and  third, 
"and  deducting  therefrom  all  moneys  paid  into 
the  Treasury  of  the  Commonwealth  from  the  coun- 
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ties  included  within  the  said  new  State  during 
the  same  period." 

The  result  of  this  equation  was  to  be  a  "just 
proportion"  without  any  reference  to  the  amount 
of  the  debt  itself.  The  assumed  liability  was  the 
occasion  of  the  arbitrary  equation,  and  whether, 
standing  alone,  it  would  result  in  a  just  propor- 
tion of  the  public  debt"  is  so  far  as  the  ordinance 
is  concerned  entirely  immaterial.  The  ordinance 
declares  that  the  result  thus  "ascertained"  is  "a 
just  proportion."  If  the  ordinance  is  contract- 
Ural  in  its  character,  it  is  the  agreed  method  be- 
tween the  States  of  ascertaining  "a  just  propor- 
of  the  public  debt."  In  such  case  the  States 
would  be  bound  thereby  as  in  case  of  any  other 
contract. 

Next  in  the  order  of  events  comes  the  Consti- 
tution of  West  Virginia,  which  upon  this  point 
provides : 

"8.  An  equitable  proportion  of  the  public 
debt  of  the  Commonwealth  of  Virginia  prior 
to  the  first  day  of  January,  in  the  year  one 
thousand  eight  hundred  and  sixty  -one,  shall 
be  assumed  by  this  State"  (App.,  p.  125). 

The  Court  has  held  that  this  section  is  to  be 
read  in  pari  materia  with  the  ordinance.  The 
rules  of  construction  seem  to  be  well  settled  by 
the  following  authorities : 

' '  The  rule  is  familiar  and  well  settled  that 
in  case  of  obscure  and  doubtful  words  or 
phraseology,  the  intention  of  the  law  makers 
is  to  be  resorted  to  if  discoverable  from  the 
context,  in  order  to  fix  and  control  their 
meaning  so  as  to  reconcile  it  if  possible  with 
the  general  policy  of  the  law"  (p.  677). 

Wilson  v.  Rousseau,  4.  How.  U.  S. 
646. 
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"It  seems  all  sufficiently  plain,  and  in  such 
case  there  is  a  well-settled  rule  which  we  must 
observe.  The  object  of  construction  applied 
to  a  Constitution  is  to  give  effect  to  the  intent 
of  its  framers  and  of  the  people  in  adopting 
it.  This  intent  is  to  be  found  in  the  instru- 
ment itself,  and  when  the  text  of  a  constitu- 
tional provision  is  not  ambiguous,  the  Courts, 
in  giving  construction  thereto,  are  not  at  lib- 
erty to  search  for  its  meaning  beyond  the  in- 
strument.     *     *     *. 

So  also  where  a  law  is  expressed  in  plain 
and  unambiguous  terms  whether  those  terms 
are  general  or  limited,  the  legislature  should 
be  intended  to  mean  what  they  have  plainly 
expressed,  and  consequently  no  room  is  left 
for  construction"  (pp.  670,  671). 

Lake  Co.  Com.  v.  Rollins,  130  U.  S., 
662. 

"The  general  rule  is  perfectly  well  settled 
that  where  a  statute  is  of  doubtful  meaning 
and  susceptible  upon  its  face  of  two  construc- 
tions, the  Court  may  look  into  prior  and  con- 
temporaneous acts  the  reasons  which  induce 
the  act  in  question,  the  mischiefs  intended  to 
be  remedied,  the  extraneous  circumstances 
and  the  purpose  intended  to  be  accomplished 
by  it,  to  determine  its  proper  construction. 
But  where  the  act  is  clear  upon  its  face  and 
when  standing  alone  it  is  fairly  susceptible  of 
but  one  construction,  that  construction  must 
be  given  to  it"  (p.  419). 

Hamilton  v.  Rathbone,  175  U.  S.  414. 

"Consequently  if  a  subsequent  act  on  the 
same  subject  affords  complete  demonstration 
of  the  legislative  sense  of  its  own  language, 
the  rule  which  has  been  stated  requiring  that 
the   subsequent  should  be  incorporated  into 
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the  foregoing:  act  is  a  direction  to  Courts  in 
expounding  the  provisions  of  the  law"  (p.  8). 

Alexander  v.  Mayor,  5  Cranch.,  1. 

"And  if  it  can  be  gathered  from  a  subsequent 
statute  in  pari  materia  what  meaning  the  leg- 
islature attached  to  the  words  of  a  former 
statute  they  will  amount  to  a  legislative  dec- 
laration of  its  meaning  and  will  govern  the 
construction  of  the  first  statute"  (p.  565). 

U.  S.  v.  Freeman,  3  How.,  556. 

"In  cases  of  doubt  ar  uncertainty  acts  in 
pari  materia  passed  either  before  or  after, 
and  whether  repealed  or  still  in  force  may  be 
referred  to  in  order  to  discern  the  intent  of 
the  legislature  in  the  use  of  particular  terms, 
or  in  the  enactment  of  particular  provisions" 
(p.  235). 

Vane  v.  Newcomb,  132  U.  S.,  220. 

The  only  question  that  can  arise  here  is  as  to 
the  application  of  these  rules  to  the  Ordinance 
and  the  Constitutional  provision  read  together. 
I  understand  a  proper  application  of  these 
rules,  at  bar,  to  be  that  where  there  is 
any  doubtful  uncertain  or  ambiguous  word, 
phrase  or  sentence,  which  is  susceptible  of 
two  constructions,  one  of  which  would  op- 
erate equitably  and  one  inequitably,  that  the 
"equitable"  purpose  declared  by  the  Constitu- 
tional provision  requires  a  construction  that 
would  produce  the  equitable  result.  Where,  on 
the  other  hand,  the  language  is  clear  and  unam- 
biguous there  is  no  room  for  construction,  and  the 
clear  and  obvious  meaning  is  to  be  adopted.  If 
it  is  to  be  held  that  by  reason  of  the  Constitu- 
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tional  provision  equitable  results  should  be 
reached  in  every  instance,  notwithstanding  the 
plain  provisions  of  the  Ordinance  may  operate 
inequitably,  the  Constitutional  provision  would 
in  such  case  in  effect  eliminate  each  or  every  fac- 
tor in  the  equation  stated  in  the  Ordinance.  This 
would  substitute  the  Constitutional  provision  for, 
rather  than  read  it  with,  the  Ordinance.  They 
are  to  stand  and  to  be  read  together,  the  Consti- 
tutional provision  being  invoked  only  when  it  is 
needed  for  the  purpose  of  interpreting  and  mak- 
ing certain  what  is  uncertain  and  ambiguous. 

Bearing  upon  the  equitable  construction,  it  is 
to  be  observed  that  both  the  Ordinance  and  the 
Constitutional  provision  proceed  upon  the  as- 
sumption that  by  the  act  of  separation,  West  Vir- 
ginia became  liable  for  a  portion  of  the  "public 
debt  of  Virginia,"  which  if  liquidated  before  the 
separation,  would  have  been  borne  by  the  citizens 
of  the  whole  State  upon  some  equal  basis.  So 
far  as  the  liability  of  the  State  can  be  predicated 
upon  the  citizens  constituting  the  State  as  dis- 
tinguished from  the  State  itself,  it  can  be  predi- 
cated upon  either  population,  territory  or  prop- 
erty or  upon  a  combination  of  two  or  more  or  all 
of  them.  In  either  case  the  same  proportional  li- 
ability would  rest  upon  population,  territory  or 
property  wherever  it  might  be  situated.  The 
unit  of  liability  ascertained,  each  unit  would  be 
liable  for  its  pro  rata  share  of  the  whole  debt 
wherever  the  unit  might  be.  It  would  be  so  liable 
no  matter  how  the  debt  might  have  been  incurred 
or  in  what  section  its  proceeds  might  have  been 
expended,  or  what  particular  benefit  or  advan- 
tage any  particular  unit  or  set  of  units  might 
have   received   therefrom.     The   relation   of   the 
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units  to  each  other  would  be  joint  and  indivisible, 
the  debt,  a  common  debt  and  its  proceeds  expended 
from  a  common  fund.  Each  unit  was  bound 
t>y  the  action  of  the  lawful  majority  in  incurring 
the  debt  and  expending  the  proceeds.  Any  con- 
struction that  tends  to  relieve  any  of  these  units 
from  their  pro  rata  share  of  such  common  liabil- 
ity for  the  whole  public  debt  would  to  that  extent 
be  inequitable  as  it  must  necessarily  result  in  in- 
creasing the  liability  of  the  remaining  units. 

The   amount   claimed   under   this 
paragraph  by  Virginia  is   ....      $5,639,302.66 

(Bee,  p.  371,  c.  1,  p.  1.) 

The    amount    conceded    by    West 
Virginia  is $1,251,288.92 

(Bee,  p.  371,  c.  1,  p.  1.) 

The  items  in  controversy  are  as  follows : 

Item  2  (Bee,  p.  373,  e  1,  p.  2)— Covington  & 
Ohio  Bailroad,  $1,146,460.42. 

By  an  Act  passed  February  15,  1853,  the  Board 
of  Public  Works  were  made  "a  body  politic  under 
the  name  of  the  Covington  and  Ohio  Bailroad 
Company"  (App.,  p.  33).  This  Company  had  no 
capital  stock  or  stockholders  or  officers  except  as 
the  Board  of  Public  Works  acted  as  its  officers. 

By  Section  3  it  was  provided  that 

''The  Board  of  Public  Works  shall  com- 
mence and  continue  the  construction  of  said 
road,"  etc. 
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By  Section  4,  the  same  Board  was 

' '  authorized  to  borrow  on  the  credit  of  the 
Commonwealth  *  *  *  the  money  necessa- 
ry to  construct  and  equip  said  road." 

March  13,  1856,  the  same  Board  were 

"authorized  and  directed  to  borrow  from 
time  to  time  *  *  *  the  sum  of  Five  hun- 
dred thousand  dollars,  to  be  appropriated  to 
the  construction  of  the  Covington  and  Ohio 
Kailroad"  (App.,  p.  34) 

A  specific  provision  was  made  for  the  manner 
in  which  the  money  was  to  be  expended.  March 
20,  1858,  they  were  again  authorized  to  borrow 
for  the  same  purpose  under  the  same  restrictions, 
Eight  hundred  thousand  dollars.  (App.,  p.  34), 
and  on  February  29,  1860,  the  sum  of  Two  and 
one-half  millions.  Under  these  various  Acts,  it  is 
conceded  that  prior  to  January  1,  1861,  the  sum 
above  mentioned  had  been  expended  within  the 
limits  of  West  Virginia. 

I  find  that  the  sum  thus  expended  was  an  ex- 
penditure by  the  Commonwealth  of  Virginia  with- 
in the  territory  now  constituting  the  State  of 
West  Virginia  prior  to  January  1,  1861. 

Alternative  Finding. 

At  the  request  of  the  defendant  I  find  in  the 
alternative  that  it  appears  that  on  February  26, 
1866,  the  Commonwealth  of  Virginia  passed  an 
Act  incorporating  the  "Covington  and  Ohio  Eail- 
road Company"  (App.,  p.  35)  and  on  March  1, 
1866,  West  Virginia  (App.,  p.  37)  passed  an  Act 
incorporating  the  same  Company.     By  these  Acts 
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upon  the  performance  of  the  conditions  therein 
specified,  the  Company  was  to 

"have  all  the  rights,  interests  and  privileges 
of  whatsoever  kind  in  and  to  the  Covington 
and  Ohio  Railroad  and  appurtenances  thereto 
belonging,  now  the  property" 

of  either  state  (Sec.  2,  of  each  Act). 

On  February  26,  1867  (App.,  p.  40)  additional 
legislation  to  enable  the  completion  of  the  road 
and  authorizing  its  consolidation  with  four  other 
railroads  was  passed  by  West  Virginia.  An  Act 
for  the  same  purpose  and  with  substantially  the 
same  provisions,  with  some  immaterial  variations, 
was  passed  by  Virginia  March  1,  1867  (App.,  p. 
43).  The  name  of  the  road  was  changed  by  both 
Acts  to  the  Chesapeake  &  Ohio  Railroad  Com- 
pany. By  section  14,  of  the  latter  Act,  the  Rail- 
road was  given  the 


"right     *     *     *     to  purchase  the  stock  held 
•     by  the  State  in  said  company    *    *    *    to  pay 
any  debt  which  it  may  owe  the  State    *    *    * 
by    surrendering      *  *      bonds   for    an 

amount  equal  to  the  debt  proposed  to  be  paid, 
and  may  also  purchase  the  right  of  the  State 
in  and  to  the  Blue  Ridge  Railroad  by  the  sur- 
render of  State  bonds  to  an  amount  equal  to 
the  value  of  said  road,  etc."  (App.,  p.  45). 

Nothing  appears  in  the  Record  to  show  whether 
any  such  purchase  of  stock  of  the  State  by  the 
Road  was  made,  nor  does  anything  appear  to 
show  whether  any  debt  of  the  Road  to  the  State 
was  paid.  It  does  appear  and  I  find  as  a  fact  that 
the  State  of  Virginia   received   in   1870   for   the 
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Blue  Ridge  Railroad  from  said  Chesapeake  and 
Ohio  R.  R.  Co.,  $625,348.08  (Rec,  p.  487). 

I  find  as  a  fact  that  the  State  of  Virginia  was 
relieved  by  the  Chesapeake  &  Ohio  Railroad  Com- 
pany of  a  guarantee  of  the  bonds  of  the  Virginia 
•Central  Railroad,  amounting  to  One  hundred  thou- 
sand dollars  (Rec,  p.  487). 

Item  3. — Winchester  &  Potomac  Railroad,  $170,- 
532.00. 

This    item    results    from  an   item  of  $270,000 
which  consists   of  $120,000   paid  for   stock   sub- 
scribed, and  paid  for  by  the  State,  and  $150,000 
'loaned  by  the  State  to    the    Railroad    Company 
(Rec,  p.  489). 

It  raises  the  question  as  to  whether  the  sub 
scribing  and  paying  for  stock  in  an  internal  im- 
provement company,  whose  improvements  were 
located  within  the  limits  of  West  Virginia  was  "an 
expenditure  made  by  the  Commonwealth  of 
'Virginia  within  the  territory  now  constituting  the 
state  of  West  Virginia,"  etc. 

It  is  contended  upon  the  part  of  the  plaintiff  that 
the  various  improvement  companies  were  merely 
the  method  or  machinery  adopted  by  the  State  for 
the  purpose  of  creating  internal  improvements, 
and  that  as  declared  by  its  Board  of  Public  Works, 

"It  was  not  the  original  purpose  of  the  leg- 
islature in  creating  the  fund  for  internal  im- 
provement that  the  aid  to  be  extended  to  joint 
stock  companies  should  be  afforded  upon  the 
principle  of  mere  money  making"  (Rep.  Bd. 
of  Public  Works,  Vol.  6,  p.  10). 
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and 

"It  must  be  remembered  that  these  im- 
provements were  not  fostered  by  the  legisla- 
ture through  contributions  in  subscriptions 
and  loans  merely  as  investments  of  so  much^ 
money  in  profitable  stocks  but  that  they  were" 
actuated  by  a  higher  consideration,  that  of 
promoting  the  prosperity  of  the  State  at 
large  by  contracting  to  build  up  the  local 
prosperity  of  its  different  sections"  (Same 
Vol.  12,  p.  8). 

and  that  this  being  the  dominating  and  controlling 
purpose  these  were,  within  a  proper  construction 
of  the  decree,  "expenditures  made  by  the  Com- 
monwealth of  Virginia,"  &c,  &c. 

I  have  no  doubt  that  the  purpose  thus  declared 
by  the  Board  of  Public  Works  was  the  controlling 
purpose  that  led  the  State  to  engage  in  these 
public  improvements  through  the  method  adopted 
of  organizing  joint  stock  companies  and  the  State 
becoming  a  stockholder  therein.  It  is  at  the  same 
time  clear  that  the  element  of  investment  and  an 
expected  return  therefrom  and  a  belief  in  the 
value  of  the  investment  was  an  important  element 
from  the  beginning.  In  giving  the  reasons  for 
adopting  this  method,  the  same  Board  said: 

"Private  wealth  will  of  itself  take  the  di- 
rection  which   personal   interest   prompts." 

#    #    # 

"But  it  can  never  be  to  its  [the  State]  in- 
terest, for  many  reasons,  to  become  the  sole 
proprietor  of  all  the  public  works  within  its 
territory. 

Experience  testifies  that  they  will  be  more 
economically  improved  and  better  repaired  if 
the  management  be  left  to  the  individuals 
who  subscribe  to  their  stock,  with  a  view  to 
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private  gain,  than  if  confined  to  public  officers 
or  agents.  The  Commonwealth  should  sub- 
scribe to  so  much  of  their  stock  and  upon 
such  terms  as  will  suffice  to  elicit  individual 
wealth  for  public  improvement"  *  *  * 
(Rep.  Bd.  Pub.  Works  Vol.  I,  p.  48). 

For  the  purpose  of  inducing  subscriptions  they 
suggest, 

1 '  By  yielding  to  the  individual  subscribers 
the  profit  of  the  State  on  its  shares  of  the 
stock  of  any  company  where  required  to  se- 
cure such  individuals  against  temporary  loss, 
a  much  smaller  subscription  of  the  public 
money  will  suffice  to  draw  forth  private  en- 
terprise." 

On  page  81,  they  say,  after  having  discussed 
the  failure  of  the  stock  of  some  of  the  companies 
to  yield  an  immediate  income,  that  the  foundation 
had  been  laid  that  would 

''assure  to  the  Commonwealth  a  speedy  re- 
turn for  such  sums  as  the  General  Assembly 
may  authorize  the  Board  of  Public  Works  to 
subscribe  out  of  the  funds  for  internal  im- 
provement." 

and  referred  to  the  method  adopted  to 

"arouse  the  enterprise  and  patriotism  of 
their  fellow  citizens  in  general  to  embark 
their  private  fortunes  in  the  career  of  inter- 
nal improvement." 

A  report  of  this  Board  for  1818  shows  that  re- 
turns were  expected  from  the  James  River  project 
of  Thirty-five  thousand  dollars  per  year,  and  the 
report  for  1819  shows  that  the  stock  of  the  Dismal 
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Swamp  Company  and  Roanoke  Navigation  Com- 
pany were  above  par,  and  the  Swift  Run  Gap 
Turnpike  Company  had  paid  from  five  to  ten  per 
cent  dividends  for  several  years.  In  the  report 
for  1831,  referring  to  the  completion  of  the  James 
River  Improvement  they  say  that 

"A  revenue  not  only  sufficient  to  pay  the  in- 
terest upon  the  amount  of  the  expenditure 
but  that  a  surplus  greatly  beyond  it  will  be 
realized." 

It  was  the  expectation  of  these  profits  that  jus- 
tified the  Act  of  1820  (App.,  p.  50)  under  which 
the  State  practically  took  over  the  property  of  the 
James  River  Company  and  guaranteed  its  stock- 
holders 12  per  cent,  dividend  for  twelve  years  and 
15  per  cent,  "forever  thereafter." 

Substantially  all  of  the  Acts,  both  general  and 
special  in  their  character,  authorizing  the  Board 
of  Public  Works  to  subscribe  for  stock  of  the 
various  improvement  companies,  contemplated 
the  receipt  of  dividends  on  the  stock  of  the  State 
and  made  specific  provision  for  its  disposal  and 
use,  recognizing  the  value  of  the  stock. 

Under  the  Act  of  1817,  Sec.  32  (App.,  p.  16)  a 
general  provision  was  made  giving  the  state  the 
prior  right  to  purchase  the  stock  of  other  stock- 
holders and  prohibiting  its  offer  to  others  until 
it  was  offered  to  the  State.  In  order  to  induce 
the  investment  of  private  capital  in  the  stock  of 
the  companies  it  suspended  its  right  to  dividends 
upon  its  own  stock  until  the  stock  of  other  sub- 
scribers had  "netted  to  them  six  per  cent,  per  an- 
num" (App.,  p.  6).  Under  a  Statute  passed  in 
1816  private  subscription  to  3/5  of  the  stock  was 
required  before  the  subscriptions  were  made  on 
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behalf  of  the  Commonwealth  (App.,  p.  5).  The 
privilege  as  to  suspending  dividends  for  the  ben 
efit  of  the  other  stockholders  was  repealed  in  1828 
(App.,  p.  10).  While  the  proportion  of  stock 
taken  by  the  Commonwealth  was  at  first  2/5  of 
the  capital,  this  proportion  was  changed  in  1848, 
so  that  in  most,  if  not  all  of  the  instances  thereaf- 
ter, the  State  was  authorized  to  subscribe  3/5  of 
the  capital.  (See  Acts  of  1848,  Chap.  196,  sec.  3, 
p.  220.) 

The  Act  of  April  9,  1838  (Acts  of  Va.,  1838, 
Chap.  12,  Sec.  3,  p.  24),  provided  for  the  payment 
of  the  interest  and  final  redemption  of  the  princi- 
pal sum  borrowed  for  the  payment  of  stock  sub- 
scriptions.   It  also  provided  that 

"the  stock  of  any  joint  stock  company  sub- 
scribed for  or  purchased  with  the  money  so 
borrowed,  together  with  the  dividends  and 
other  net  income  which  may  accrue  therefrom 
to  the  Commonwealth  or  to  the  fund  for  in- 
ternal improvement,  shall  be  and  the  same 
are  hereby  appropriated  and  pledged,"  &c, 

for  the  payment  of  such  loans,  thus  holding  out 
the  stock  of  the  Commonwealth  with  its  expected 
dividends  as  a  security  of  value  as  an  induce- 
ment to  investors. 

The  Constitution  of  Virginia  of  1851  recognized 
these  stocks  as  the  property  of  the  Common- 
wealth by  the  following  provisions : 

''The  General  Assembly  may  at  any  time 
direct  the  sale  of  the  stocks  held  by  the  Com- 
monwealth in  internal  improvement  and 
other  companies,  but  the  proceeds  of  such 
sale,  if  made  before  the  payment  of  the  public 
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debt,  shall  constitute  a  part  of  the  Sinking 
Fund  and  be  applied  in  like  manner." 

Art.  IV,  Sec.  30,  Code  of  Va.,  I860,' 
page  47.) 

The  Board  of  Public  Works  was  authorized 

''when  in  their  opinion  the  public  interest 
will  be  promoted  thereby,  to  transfer  and  con- 
vey the  State's  interest  in  any  turnpike  or 
plank  road  or  any  part  thereof  in  the  County 
or  Counties  in  which  said  road  may  lie." 

(Code  Va.,  1860,  Oh.  61,  Sec.  52,  p. 
365)     (App,  p.  20); 

thus  clearly  treating  the  stock  as  the  property  of 
the  State.  That  its  interest  as  a  stockholder  was 
the  interest  referred  to  appears  from  the  next 
section,  which  provides  for  a  transfer  of  the 

"interests  of  the  stockholders  other  than  the 
State." 

Section  54  prohibits  the  transfer  of  any  road 
that  can  in  their  opinion 

"be  made  productive  or  self-sustaining," 
and  the  Act  shall  not  take  effect 

"until  the  stockholders  other  than  the  State 
shall  have  transferred  their  interest  to  said 
County," 

evidently  contemplating  that  the  State  was  the 
owner  of  certain  stocks  at  least  that  were  its  prop- 
erty and  were  of  value  as  assets. 
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By  an  Act  passed  by  the  Pierpont  or  Restored 
Government,  Feb.  3rd,  1863,  a  formal  transfer  of 

"all  stocks  of  any  other  company  or  corpo- 
ration the  principal  office  or  place  of  business 
whereof  is  located  within  the  said  boundaries 
standing  in  the  name  of  this  State  or  of  the 
said  President  or  Directors  or  of  the  said 
Board  of  Public  Works  or  of  any  person  or 
persons  for  the  use  of  this  State" 

purports  to  have  been  made  to     West     Virginia 
(App.  128). 

The  plaintiff  in  paragraph  8  of  its  bill  of  com- 
plaint (Kec,  p.  8)  referred  to  and  recited  this 
portion  of  the  Act  of  1863  and  alleged: 

"that  the  property  which  was  by  the  opera- 
tion of  this  Act  appropriated  and  transferred 
to  the  State  of  West  Virginia  aggregates" 

several  millions  of  dollars,  and 

"that  of  the  bank  stocks  alone  which  were 
transferred  under  the  operation  of  this  Act," 

defendant  received 

"from  the  sale  thereof  about  Six  hundred 
thousand  dollars." 

The  record  does  not  disclose  the  existence  of 
any  stocks  other  than  those  in  controversy,  upon 
which  the  Constitutional  provision  or  the  Act  of 
1863  or  the  allegations  of  the  plaintiff's  bill  can 
apparently  be  predicated. 

That  the  State  early  appreciated  that  its  legal 
relation  to  these  various  companies  was  that  of 
a  stockholder  only,  seems  clear. 
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The  Act  authorizing  the  subscription  to  the 
stock  of  the  Shepherdstown  and  Smithfield  Turn- 
pike Company  by  the  Board  of  Public  Works, 
passed  February  20,  1826  (Acts  of  Va.  1825-26, 
p.  66),  contains  this  proviso: 

"Provided  that  the  money  hereby  author- 
ized to  be  advanced  to  said  company  by  tak- 
ing part  of  the  stock  thereof  shall  be  applied 
exclusively  to  the  completion  of  said  road 
should  any  part  of  it  be  unfinished  when  the 
aforesaid  sums  of  money  shall  respectively 
become  payable. ' ' 

A  similar  act  relating  to  the  Petersburg  Rail- 
road Company,  passed  March  22,  1831  (Acts  of 
Va.  1830-31,  p.  205),  contains  a  similar  proviso: 

' '  Provided  that  no  part  of  the  stock  herein 
authorized  to  be  subscribed  shall  be  payable 
until  said  three-fifths  shall  have  been  fully 
paid  and  expended  by  the  said  company  in 
the  construction  of  the  road  aforesaid  unless 
at  the  option  of  the  said  Board." 

The  General  Act  of  February  11,  1832,  contains 
this  provision : 

"When  the  Board  of  Public  Works  having 
made  any  subscription  to  the  stock  of  any 
company  shall  have  good  cause  to  believe 

that  the  funds  of  the  company  are  mis- 
applied or  will  probably  be  misapplied,  it 
shall  be  the  duty  of  the  said  Board  to  with- 
hold payment  of  their  subscriptions;  until 
proper  legal  measures  can  be  taken  to  secure 
the  faithful  application  of  the  funds 
of  the  company"  (App.,  Sec.  4,  p.  18). 
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The  conditions  thus  imposed  by  the  Common- 
wealth to  enable  it  to  thus  indirectly  control  or 
dispose  of  the  funds  of  the  corporation  is  clearly 
inconsistent  with  the  idea  that  it  had  any  right  to 
control  the  assets  other  than  that  of  an  ordinary 
stockholder,  as,  if  they  were  within  its  control, 
such  legislation  would  have  been  unnecessary. 

The  act  to  amend  the  Charter  of  the  James 
River  and  Kanawha  Company,  passed  March, 
1860,  clearly  recognized  the  distinction  between 
the  rights  of  the  State  as  a  stockholder  and  a 
creditor  of  the  Company  (App.,  p.  108). 

Code  of  Virginia,  1860,  Chapter  67,  Sec.  28,  p. 
391,  authorized  the  Board  of  Public  "Works  to 
purchase 

"any  work  of  any  internal  improvement  in 
which  the  State  is  a  stockholder,  or  otherwise 
interested," 

at  a  sale 

"by  virtue  of  mortgage,  judgment  or  other 
lien,  *  *  *  on  the  part  and  for  the  use  of 
the  Commonwealth"  (p.  391). 

That  the  state  fully  recognized  these  stocks  as 
investments  of  value  and  that  its  rights  were 
those  of  a  stockholder  only,  seems  clear. 

The  case  of  U.  S.  v.  Stanford,  161  U.  S.,  412,  is 
relied  upon  as  sustaining  the  contention  of  the 
plaintiff.  The  only  question  involved  in  that  case 
was  whether  a  stockholder  of  the  Central  Pacific 
Railroad  Company,  the  California  Company,  was 
personally  liable  as  such  stockholder  for  the  bonds 
of  the  United  States  "loaned  to  railroad  com- 
panies for  the  purposes  indicated  in  the  Act  of 
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1862"  (p.  428).  The  Statutes  of  California  made 
such  stockholders  liable  for  all  of  the  road's 
"debts  and  liabilities"  (p.  414)  the  Union  Pacific 
Eailroad  chartered  by  Congress  and  enjoying  on 
the  same  terms  with  the  Central  Pacific  Railroad 
Company  the  benefit  of  the  bonds,  not  being  so 
liable.  It  is  true  that  in  the  opinion,  the  Court 
said: 

"These  ends  were  to  be  attained  through 
the  agency  of  a  corporation  created  by  Con- 
gress and  of  certain  corporations  organized 
under  State  laws  which  Congress  selected  as 
instruments  to  be  employed  in  accomplishing 
the  public  objects  specified  in  its  legislation" 
(p.  427). 

I  do  not  understand  that  by  the  use  of  this  lan- 
guage the  Court  intended  to  be  understood  as 
holding  that  the  relation  of  principal  and  agent 
existed  between  the  United  States  and  the  cor- 
porations in  question,  or  that  their  property  or  as- 
sets and  the  right  to  control  the  same  was  in  any 
way  changed  or  affected  by  reason  of  their  having 
been  selected  as  such  "agency"  or  "instrument," 
or  that  by  reason  of  their  having  been  so  selected 
the  United  States  acquired  any  control  of  or  in- 
terest in  the  assets  of  such  companies.  They  were 
agencies  and  instrumentalities  in  the  same  sense 
that  all  public  service  corporations  are  instru- 
mentalities and  agencies  of  the  State,  and  only  in 
that  sense  did  Congress  extend  its  aid  to  these 
particular  corporations  to  accomplish  the  objects 
desired.     The  opinion  in  effect  so  states: 

"The  Supreme  end  sought  to  be  attained 
was  by  means  of  private  capital  and  Govern- 
mental aid  to  secure  the  construction  of  the 
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whole  line,  for  the  benefit  primarily  of  the 
United  States  and  for  the  use  of  all  the  peo- 
ple" (p.  430). 

The  companies  "private  capital"  was  building  the 
road  and  the  Government  was  simply  rendering 
aid  to  an  "agency"  selected  by  it  for  that  purpose 
and  in  that  sense  only  was  the  road  in  question 
the  agent  of,  or  instrumentality  of,  the  Govern- 
ment. That  the  assets  of  these  companies  were 
their  own  and  not  the  property  of  the  United 
States  was  expressly  held  in  the  Sinking  Fund 
cases.  99  U.  S.,  700,  where  the  Court  said: 

"It  is  a  matter  of  no  consequence  that  the 
Secretary  of  the  Treasury  is  made  the  Sink- 
ing Fund  agent  and  the  Treasury  of  the 
United  States  the  depository  or  that  the  in- 
vestment is  to  be  made  in  the  public  funds  of 
the  United  States.  This  does  not  mate  the 
deposit  a  payment  of  the  debt  due  the  United 
States  (p.  725)," 

because  as  the  Court  said : 

"While  the  money  is  retained  it  is  only  that 
it  may  be  put  into  the  fund  which,  although 
kept  in  the  Treasury,  is  owned  by  the  Com- 
pany" (p.  726). 

and 

"Under  the  circumstances  the  retaining  of 
the  money  in  the  Treasury  as  a  part  of  the 
Sinkiug  Fund  is  in  law  a  pavment  to  the  com- 
pany' (p.  726). 

There  is  no  intimation  in  the  opinion  that  there 
was  any  financial  relation  existing  between  the 
United  States  and  the  companies  other  than  that 
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of  creditor  and  debtor  or  that  the  money  that  the 
companies  expended  in  constructing  the  road  was 
in  any  sense,  either  directly  or  indirectly,  money 
of  the  United  States  or  an  expenditure  by  the 
United  States. 

I  find  nothing  in  the  case  that  justifies  the  in- 
ference that  these  corporations  were  agents  to 
apply  money  put  into  their  hands  by  the  Govern- 
ment to  construct  the  road  and  were  therefore  ex- 
pending the  money  of  the  Government  therefor. 

In  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall., 
566,  the  Court  stated  the  conditions  under  which 
joint  stock  associations  will  be  held  to  be  a  cor- 
poration within  the  scope  of  a  Statute  which  "per- 
mits it  to  exercise  its  corporate  function  in  that 
State  on  the  condition  of  payment  of  a  specific 
tax,"  and  for  the  purpose  of  suits  and  in  some 
other  particulars,  such  associations  have  been 
recognized  by  the  Courts  as  corporations. 

See  also 

Fargo  v.  L.  N.  &  Chic.  R.  R.,  6  F.  R., 

787. 
Edgeworth  v.  Wood,  58  N.  J.  L.,  463. 

The  following  well  considered  authorities  seem 
to  establish  clearly  the  distinction  between  the 
State  as  a  stockholder  and  the  corporation  as  a 
legal  entity. 

In  Bank  of  U.  S.  v.  Planters  Bank  of  Go.,  9 
Wheat.,  904  the  State  of  Georgia  was  a  stockhold- 
er in  the  Planters  Bank.  The  point  was  raised  that 
the  State  was  a  "party  defendant."     In  overrul- 
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ing  this  contention  Mr.  Chief  Justice  Marshall 

said : 

"A  suit  against  the  Planters  Bank  of 
Georgia  is  no  more  a  suit  against  the  State  of 
Georgia  than  against  any  other  individual 
corporator  (p.  906).    *    *    * 

The  state  does  not  by  becoming  a  corpo- 
rator identify  itself  with  the  corporation. 
The  Planters  Bank  of  Georgia  is  not  the  State 
of  Georgia,  although  the  State  holds  an  inter- 
est in  it. 

It  is,  we  think,  a  sound  principle  that  when 
a  government  becomes  a  partner  in  any  trad- 
ing company,  it  divests  itself  so  far  as  con- 
cerns the  transactions  of  that  company  of  its 
sovereign  character  and  takes  that  of  a  pri- 
vate citizen.  Instead  of  communicating  to 
the  company  its  privileges  and  its  preroga- 
tives, it  descends  to  a  level  with  those  with 
whom  it  associates  itself  and  takes  the  charac- 
ter which  belongs  to  its  associates,  and  to  the 
business  which  is  to  be  transacted  (p.  907).  * 
*  *  As  a  member  of  a  corporation  a  Govern- 
ment never  exercises  its  sovereignty.  It  acts 
merely  as  a  corporator  and  exercises  no  other 
power  in  the  management  of  the  affairs  of  the 
corporation  than  are  expressly  given  by  the 
incorporating  act  *  *  *  and  exercises  no 
power  or  privilege  which  is  not  derived  from 
the  Charter"  (p.  908). 

This  case  has  been  frequently  approved  on  this 
point.     (See  Rose's  Notes.) 

In  Bank  of  Kentucky  v.  Weister,  2  Peters,  318, 
where  the  State  owned  the  whole  of  the  stock  of 
the  Bank,  a  case  much  stronger  than  the  case  pre- 
sented at  bar,  the  Court  said: 

"it  was  insisted  that  the  suit  was  virtually 
against  a  sovereign  state,"  (p.  322). 
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In  affirming  9  Wheat.,  904,  and  holding  against 
the  contention,  the  Court  said: 

"But  this  Court  is  of  the  opinion  that  the 
question  is  no  longer  open  here"  (p.  322). 

In  Briscoe  v.  Bank  of  Kentucky,  11  Pet.,  257, 
the  question  was  whether  the  notes  of  the  Bank 
were  bills  of  credit  issued  by  the  State.  The 
State  was  the  sole  owner  of  the  stock  of  the  Bank 
and  all  private  interest  was  expressly  excluded. 
Its  officers  were  chosen  by  the  Legislature.  It 
was  contended  that  the  Bank  was  the  "mere  agent 
of  the  State."  In  holding  the  contrary,  the  Court 
said,  answering  the  following  question  in  the  neg- 
ative : 

"The  State  of  Kentucky  is  the  exclusive 
stockholder  in  the  Bank  of  the  Common- 
wealth, but  does  this  fact  change  the  charac- 
ter of  the  corporation?  Does  it  make  the 
Bank  identical  with  the  State?  And  are  the 
operations  of  the  Bank  the  operations  of  the 
State?  Is  the  Bank  the  mere  instrument  of 
the  sovereignty  to  effectuate  its  designs  and 
is  the  State  responsible  for  its  acts?"  (p. 
323) 

and  again : 

"If  the  Bank  of  the  Commonwealth  is  not 
the  State  nor  the  agent  of  the  State,  if  it  pos- 
sesses no  more  power  than  is  given  to  it  in 
the  act  of  incorporation  and  precisely  the 
same  as  if  the  stock  were  owned  by  private 
individuals,  how  can  it  be  contended  that  the 
notes  of  the  Bank  can  be  called  bills  of  credit 
in  contradistinction  from  the  notes  of  other 
banks?"  (p.  326). 

See  Eose's  Notes  for  approving  citations  and 
also  Cur r en  v.  Arkansas,  15  How.,  304. 
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This  question  seems  to  have  been  clearly  settled 
by  the  Courts  of  Virginia. 

The  case  of  James  River  &  Kanawha  Co.  v. 
Early,  13  Gratt.,  541,  was  an  action  to  recover  for 
the  negligence  of  the  corporation.  In  discussing 
the  question  of  the  liability  of  the  Company,  the 
Court  said: 

''It  is  not  a  public  corporation  represent- 
ing the  public  and  administering  public  funds 
for  the  benefit  of  the  public,  but  it  is  a  joint 
stock  company  which  has  undertaken  the  con- 
struction of  a  work,  useful  to  the  public  cer- 
tainly, but  intended  for  the  private  emolu- 
ment of  the  stockholders  in  dividends  of  the 
profits"  (p.  552). 

"That  the  State  owned  a  large  interest  in 
the  stock  of  the  company  will  not  vary  the 
case      *     *  a   mere    interest    taken    by 

the  Commonwealth  in  the  stock  would  not  be 
sufficient  to  bring  an  action  against  the  com- 
pany for  neglect  of  its  corporate  duty  within 
the  influence  of  the  decision  in  the  case  ot 
Sayre  v.  The  Northwestern  Turnpike  Road, 
10  Leigh,  454    *    *    *"  (p.  553). 

This  case  is  clearly  in  line  with  the  decisions  of 
the  United  States  Supreme  Court  upon  the  rela- 
tion of  the  State  to  a  corporation.  These  corpo- 
rations were  not  "administering  public  funds  for 
the  benefit  of  the  public." 

It  seems  to  me  clear  that  the  relation  of  prin- 
cipal and  agent  did  not  exist  between  the  State 
and  these  corporations  in  which  it  was  a  stock- 
holder. While  in  a  popular  general  sense  they 
may  be  termed  the  machinery,  instrumentality  or 
agency  through  which  the  State  operated  in  mak- 
ing the  particular  disbursement,  they  were  such 
agency,    machinery    and    instrumentality    in    the 
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same  sense  that  they  were  the  agency,  machinery 
or  instrumentality  of  the  other  stockhold- 
ers, or  perhaps,  in  the  added  sense  in  which 
every  public  service  corporation  is  the  agency, 
machinery  or  instrumentality  of  the  State.  The 
State  held  two-fifths  or  three-fifths  of  the  stock, 
but  had  no  more  control  over  the  funds  of  the 
company,  or  any  more  title  to  the  assets  of  the 
company,  than  any  other  stockholder  holding  a 
like  amount  of  the  stock.  Like  other  stockholders 
it  was  an  investor  with  the  same  rights  and  priv- 
ileges. It  may  be  said  that  as  a  matter  of  public 
policy,  in  a  general  way,  the  State  was  in  this 
manner,  indirectly,  at  least,  making  an  expend- 
iture, and  no  investment  can  be  made  without  an 
expenditure.  This  case  must  be  determined,  how- 
ever, by  well-recognized  legal  rules.  The  lan- 
guage of  the  decree  is  plain  and  unambiguous. 
To  hold  these  subscriptions  thus  made  for  invest- 
ment to  be  expenditures  by  the  State  "within  the 
territory"  it  would  be  necessary  to  read  into  the 
decree  the  words  "either  directly  or  indirectly' ' 
which  I  do  not  feel  at  liberty  to  do. 

I  find  therefore  that  the  sums  in  question  in  case 
of  the  joint  stock  companies  in  which  the  State 
was  a  stockholder  were  expenditures  made  by  the 
respective  companies  from  their  own  funds  and 
not  by  the  State.  I  therefore  disallow  the  sum  of 
$120,000,  subscribed  and  paid  for  stock  in  the 
Winchester  &  Potomac  Eailroad  Company  by 
virtue  of  the  Acts  of  1832  and  1833  (App.,  pp.  28 
and  29). 

By  an  Act  passed  February  13,  1838  (App.,  p. 
29),  the  Board  of  Public  Works  were 

"directed  to  loan  on  behalf  of  the  Common- 
wealth   *    *     *    to  the  Winchester  &  Poto- 
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mac  Railroad  Company  *     *     upon  the 

condition  that  the  salaries  of  the  officers  and 
servants  of  the  said  company  shall  not  be  di- 
rectly or  indirectly  increased  during  the  ex- 
istence of  this  debt," 

and  upon 

"a  mortgage  upon  the  whole  property,  real 
and  personal,  and  upon  the  net  income  of  all 
their  tolls  and  receipts" 

the  sum  of  $150,000.  Specific  provision  as  to 
security  was  made.  Acceptance  of  the  loan  gave 
the  Legislature  "a  right  to  tax  the  stock,  prop- 
erty and  profits"  of  said  Company,  and  the  Com- 
pany was  required  to  pay  off  all  prior  liens  so  as 
to  make  the  mortgage  of  the  State  a  first  lien 
(App.,  p.  30). 

This  is  clearly  a  loan  with  specific  and  careful 
provision  made  to  secure  its  repayment,  and  was 
so  intended  by  each  party  thereto.  I  therefore 
disallow  the  item. 

Alternative  Finding. 

At  the  request  of  the  plaintiff  under  this  item, 
I  make  the  alternative  finding : 

First.— That  $120,000  was  subscribed  and  paid 
by  the  Commonwealth  for  stock  in  the  Win- 
chester and  Potomac  Railroad  under  the  Act  of 
1832,  and 

Second. — That  the  sum  of  One  hundred  and 
fifty  thousand  dollars,  with  specific  provision  to 
secure  its  repayment  with  interest  thereon  was 
loaned  bv  the  Commonwealth  to  said  Railroad 
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under  the  Act  of  1838,  and  that  the  portion  of  the 
road  in  West  Virginia  was  63.16%. 

As  a  special  circumstance  that  I  consider  of 
importance,  I  also  find  that  an  Act  was  passed 
February  24,  1846  (App.,  p.  30),  providing  for  an 
annuity  of  $5,000  in  lieu  of  interest  upon  the  debt 
due  by  said  Company  to  the  Commonwealth,  and 
all  dividends  upon  the  stock  of  the  Common- 
wealth in  said  company.  So  long  as  the  annuity 
was  paid,  "the  payment  of  the  principal  of  said 
debt  shall  be  so  long  postponed"  (App.,  Sec.  2, 
p.  31).  If  default  were  made  in  payment  "the 
whole  of  said  debt  and  interest  due"  are  to  be 
collected  (Sec.  3)  and  the  lien  for  the  whole  debt 
and  interest  was  fully  retained  (Sec.  4). 

February  22,  1866,  the  Company  was  author- 
ized "to  pay  into  the  Treasury  of  the  Common- 
wealth" $83,333.33  (Sec.  1,  App.,  p.  31).  Pay- 
ment could  be  made  in  State  bonds  at  their  par 
value,  and  when  made  the  "claim  of  the  State 
against  said  Company  shall  be  lifted  and  dis- 
charged." Under  this  Act  there  was  paid  into 
the  Treasury  of  the  State  in  bonds  and  interest 
in  1866,  $118,518.12  (Rec,  p.  462). 

Item  6. — Berryville  &  Charlestown  Turnpike 
Company,  $11,932.52. 

This  sum  was  paid  upon  a  stock  subscription 
and  is  therefore  disallowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  Commonwealth  subscribed  and 
paid  for  stock  in  said  road  under  Acts  of  1849 
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and  1850  $20,455.74,  and  that  58  1/3  f0  of  the  road 
was  in  West  Virginia. 

Items  10,  11,  12,  13  and  14  all  relate  to  the  Ka- 
nawha Turnpike  and  the  Kanawha  River  Im- 
provements. 

An  Act  was  passed  February  17,  1820,  relating 
to  the  James  River  Company  (App.,  p.  50).  In  its 
preamble  it  declared  that  that  company  was  will- 
ing: to  consent  to  such  modification  of  its  charter 
as  would  enable  the  company 

"as  an  agent  acting  and  holding  in  trust  for 
the  benefit  of  this  Commonwealth  to  under- 
take and  carry  the  said  improvements  into  ef- 
fect in  such  manner  as  the  General  Assembly 
shall  from  time  to  time  direct  and  require, 
and  under  the  direction  and  superintendence 
of  such  agent  or  agents  as  may  from  time  to 
time  be  appointed  for  that  purpose  by  appro- 
priating to  these  objects  such  sums  of  money 
as  they  may  borrow,"  &c, 

upon  the  condition  that  the  company  would  con- 
sent to  applying  its  surplus  tolls  and  income 

' '  to  the  payment  of  the  interest  on  the  money 
which  they  may  so  borrow, ' ' 

except  so  much  as  might  be  necessary  to  pay  a 
dividend  on  the  present  stock  of  the  company  of 
twelve  per  cent,  for  twelve  years  and  fifteen  per 
cent,  forever  thereafter.     It  was  stipulated 

"that  the  General  Assembly  shall  provide  for 
making  good  any  deficiency  in  the  payment 
of  the  interest  on  any  money  so  borrowed 
which  may  remain  to  be  provided  for  after 
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applying  the  surplus  tolls  and  other  income 
of  the  said  company  with  the  exceptions 
aforesaid  to  the  payment  of  interest  as  afore- 
said" App.,  p.  51). 

It  was  provided  that  upon  its  acceptance  by  the 
Company,  the  Act  should  be 

"Considered  a  compact  between  this  Com- 
monwealth and  the  said  company" 

and  while  subject  to  change  and  modification,  no 
such  change  and  modification,  should  be  made 

' '  as  will  take  from  the  James  Eiver  Company 
their  right  to  the  dividends  or  any  part  of 
the  dividends  upon  their  stock  allowed  to 
them  by  this  Act"  (App.,  p.  51). 

The  improvements  contemplated  wer»e  to  toe 
"prescribed  by  the  Legislature"  and  should  from 
time  to  time  be  made  under  the  superintendence 
of  the  Commissioner  or  Commissioners,  agent 
or  agents  as  the  General  Assembly  should  from 
time  to  time  appoint.  It  was  provided  that  the 
works  of  the  Company 

"shall  forever  thereafter  be  esteemed  and 
taken  as  public  highways  for  the  transporta- 
tion of  all  goods,  commodities  and  produce 
whatsoever  *  *  *  and  the  road,  canals, 
locks,  dams  and  other  works  when  perfected 
with  all  tolls,  and  other  profits  and  emolu- 
ments arising  therefrom  shall  be  and  the 
same  are  hereby  vested  in  the  said  company 
as  agents  in  trust  for  this  Commonwealth" 
(App.,  p.  53) ) 

and  in  Section  10  the  company  was  referred  to 
as,  after  giving  their  assent, 


PARAGRAPH  III.  67 

"holding  as  an  agent  in  trust  for  the  benefit 
of  the  Commonwealth." 

Repairs  were  to  be 

"contracted  for  and  made  by  the  Company 
from  time  to  time  under  the  control,  direction 
and  superintendence  of  the  Commissioners 
on  the  part  of  the  Commonwealth"  (App. 
p.  56). 

Commissioners  were  provided  for,  and  no  con- 
tracts were  to  be  made  by  the  Company  for  the 
improvement  of  the  Kanawha  River  and  Road 
until  the  same  should  be  submitted  to  and  ap- 
proved in  writing  by  the  Commissioners,  named  to 
superintend  the  works  on  such  River  and  Road 
(do.  p.  56).  All  contracts  for  making  any  im- 
provements on  the  James  and  Jackson  River  were 
to  be 

"submitted  to  and  approved  in  writing  by 
the  Commissioners"  (do.  p.  56). 

The  Treasurer  of  the  State  was  made  ex  officio 
the  Treasurer  of  the  Company.  Money  was  to 
be  borrowed  "as  the  General  Assembly  shall 
hereafter  direct"  (do.  p.  57).  Certificates  is- 
sued for  money  borrowed  were 

"to  be  redeemed  only  at  the  pleasure  of  the 
General  Assembly." 

The  surplus  of  such  tolls  and  other  incomes  after 
the 

"payment  of  the  expenses,  dividends  and  in- 
terest as  aforesaid  shall  from  time  to  time 
be  paid  into  the  Treasury  of  this  Common- 
wealth to  the  credit  of  the  fund  for  Internal 
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Improvement,  to  be  disposed  of  as  may  from 
time  to  time  be  directed  by  law"  (do.  p.  58). 

By  an  Act  passed  February  24,  1823  (App.,  p. 
64),  a  much  more  pronounced  change  in  the  char- 
acter of  the  legal  relation  was  made.  All  of  the 
powers  and  duties  of  the  existing  President  and 
Directors  were  ' '  superseded  and  annulled. ' '  Cer- 
tain officials  of  the  State  were  made  ex  officio  the 
President  and  Directors  of  the  Company  and 
they  succeeded  to  and  possessed 

"all  the  rights,  powers,  duties  and  privileges 
of  the  existing  President  and  Directors" 
(do.,  p.  64), 

except  so  far  as  may  be  otherwise  directed  by  the 
provisions  of  the  act.  All  of  the  moneys  were  to 
be 

"kept  in  the  public  treasury  separate  from 
other  public  moneys"  (do.,  p.  65). 

The  funds  raised  and  used  were  to  be  paid  into 
and  disbursed  from  the  Public  Treasury  (do.,  pp. 
65,  66  and  67).  Commissioners  were  created 
with  powers  to  carry  into  effect  the  provisions  of 
the  Act  (do.,  pp.  67  and  68).  They  were  to  ap- 
point such  "engineers,  managers  or  agents"  as 
they  might  think  necessary  and  remove  them  at 
their  pleasure.  Provision  was  made  for  carrying 
out  the  contracts  made  by  the  Company  "as  if 
the  powers  of  the  said  company  had  continued" 
(do., ,  p.  69).  Its  superintendents  and  officers 
were  to  continue  until 


"superseded  by  appointments  under  this  Act 
or  their  offices  annulled  by  the  provisions 
thereof"  (do.,  p.  69). 
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These  and  numerous  provisions  show  that  the 
State  by  virtue  of  these  two  acts  had  in  effect 
acquired  title  to  all  the  property  of  the  company. 
The  Acts  were  so  construed  in  the  case  of  Hig- 
ginbotham  Ext.  v.  The  Commonwealth,  25  Grat- 
tan,  627,  where  the  Court  said,  in  describing  the 
relation  of  the  State  to  the  Company: 

"Here  then  we  have  a  solemn  'compact'  be- 
tween the  State  and  the  Company. 
Such  was  the  solemn  obligation  assumed  by 
the  State  as  the  price  of  the  stockholders' 
property"  (p.  628), 

and  referring  to  the  Act  of  March  16,  1832 : 

"On  that  day,  however,  a  new  company 
with  greatly  extended  powers  was  chartered 
called  the  James  River  and  Kanawha  Com- 
pany, to  which  all  the  interest  of  the  State 
in  the  old  James  River  Company  was  trans- 
ferred" (p.  628). 

The  record  does  not  disclose  when,  and  what 
for,  or  how,  these  items  were  paid.  In  order  to 
supply  the  deficiency  of  proof  in  this  regard,  I 
have  had  recourse  to  the  notes  of  the  accountants 
and  report  as  a  part  of  the  case  so  much  of 
their  notes,  agreed  to  by  them,  as  relates  to  these 
items   as  "Supplemental  Exhibit  I." 

I  find  by  these  notes  that  of  Item  10,  $152,- 
130.54,  the  sum  of  $149,491.90  was  expended  by 
the  State  "within  the  Territory"  after  March 
19,  1823,  and  before  March  16,  1832,  on  the  Kana- 
wha Turnpike  Road.  There  is  nothing  in  the  rec- 
ord to  show  when  the  actual  transfer  by  the  State 
was  made  under  the  provisions  of  the  Act  of 
March  16,  1832.     I  find  that  the  sum  of  $2,638.64 
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was  expended  by  the  Commonwealth  after  March 
16,  1832,  but  was  an  actual  expenditure,  not  an 
investment  or  a  loan,  and  I  therefore  allow  the 
whole  sum  of  $152,130.54  as  an  expenditure. 

I  find  that  Item  11,  $2,593.92  was  expended 
by  the  Commonwealth  "within  the  territory' ' 
upon  the  Kanawha  after  December  31,  1834,  and 
that  it  was  an  actual  expenditure  by  the  State  and 
not  an  investment  or  a  loan,  and  I  therefore  allow 
it  as  an  expenditure. 

I  find  that  Item  12,  $7,189.65  was  also  expended 
by  the  Commonwealth  "within  the  territory" 
upon  the  Kanawha  Turnpike  after  December  31, 
1834,  and  was  an  expenditure  and  not  an  invest- 
ment or  a  loan  and  I  therefore  allow  the  item. 

I  find  that  under  Item  13,  the  Commonwealth 
expended  after  March  13,  1823,  and  prior  to 
March  16,  1832,  "within  the  territory"  upon  the 
Kanawha  Turnpike,  $3,202.53  and  that  the  State 
expended  "within  the  Territory"  upon  the  same 
turnpike,  the  sum  of  $77,752.75,  after  March  16, 
1832  ($49,935  of  which  was  on  account  of  con- 
tracts made  and  services  rendered  prior  to  March 
16,  1832) ;  that  the  whole  sum  was  an  expendi- 
ture by  the  State  and  not  an  investment  or  a  loan 
and  I  therefore  allow  the  whole  sum. 

As  to  item  14,  I  find  that  the  amount  of  $59,- 
572.36  was  all  expended  by  the  Commonwealth 
within  the  territory  after  March  19,  1823,  and 
prior  to  March  19,  1832,  and  I  therefore  allow  the 
same. 

Alternative  Finding. 

As  an  alternative  finding  at  the  request  of  the 
defendant  T  find  that  the  State  was  to  transfer 
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"her  whole  interest  in  the  works  and  prop- 
erty of  the  present  James  River  Company  to 
the  James  River  and  Kanawha  Company  in 
payment  for  its  subscription  for  10,000  shares 
of  stock"  (App.  p.  87). 

There  is  nothing  in  the  record  to  show  whether 
this  transfer  was  actually  made.  It  does  not  ap- 
pear whether  there  was  a  general  meeting-  of  the 
stockholders  upon  which  the  transfer  was  to  be 
made. 

Item  15 — Kanawha  Board  bonds,  $60,000. 

I  find  that  this  was  a  loan  of  $60,000  in  bonds  to 
the  James  River  and  Kanawha  Company  under 
the  provisions  of  the  Act  of  March  23,  1860,  sec. 
9  (App.  p.  110)  which  authorized  a  loan  for 
$300,000  to  the  James  River  and  Kanawha  Com- 
pany upon  a  "deed  of  trust  or  mortgage  upon  the 
works,  property  and  net  revenue  to  the  Common- 
wealth for  the  payment  of  the  principal  and  in- 
terest of  said  $300,000."  It  was  also  provided 
that  such  lien 

"shall  take  precedence  over  any  lien  created 
by  said  company  to  secure  their  bonds  au- 
thorized to  be  issued  by  this  Act." 

Under  this  Act,  $60,000  was  loaned  (Rec.,  p. 
490). 

There  is  nothing  in  the  record  to  show  whether 
it  has  or  not  been  repaid,  although  counsel  for 
West  Virginia  stated  at  the  argument  that  he  did 
not  think  it  had  been  repaid. 

This  was  a  clear  loan  with  careful  provisions 
made  to  secure  and  a  reasonable  expectation  of 
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its  repayment,  and  I  therefore  disallow  it  as  an 
expenditure. 

Alternative  Finding. 

I  find,  as  an  alternative  finding  at  the  request 
of  the  plaintiff  that  the  sum  of  $60,000  was 
loaned  to  the  James  River  and  Kanawha  Com- 
pany by  virtue  of  the  provisions  of  the  Act  of 
March  23,  1860,  sec.  9  (App.,  p.  110),  and  that  the 
loan  has  not  been  paid. 

Item  17,  $7,882.92  was  withdrawn  by  the  plain- 
tiff upon  the  ground  that  the  portion  of  the  road 
charged  for  was  wholly  in  the  State  of  Maryland. 

Item  25 — ,Brandonville,  Kingwood  and  Ev- 
ansville  Road— $10,595.73. 

Item  28,  Clarksburg  &  Buchanan  Turnpike, 
$19,259.36. 

Item  35.  Kingwood  and  West  Union  Turnpike, 
$18,140.61, 

are  all  for  macadamizing  (Rec,  p.  451). 

In  the  case  of  the  Brandonville,  Kingwood  and 
Evansville  Road,  the  State  although  a  small 
stockholder  therein,  paid  out  the  sum  independent 
of  its  interest  as  a  stockholder  (Rec,  p.  480). 

By  an  Act  passed  March  18,  1853,  the  Board 
of  Public  Works  were  directed 

"to  have  such  parts  of  the  Clarksburg  and 
Buchannon  Turnpike  Road  macadamized  or 
planked  as  they  may  think  stand  in  need  of 
such  improvement"  (App.,  p.  140). 
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By  an  Act  passed  February  28,  1853,  $28,000 
was  appropriated  for  the  purpose  of  macadamiz- 
ing the  Kingwood  and  West  Union  Turnpike  and 
the  Board  of  Public  Works  was  authorized 

"to  pav  the  said  appropriation  as  is  provided 
by  law"  (App.  p.  143). 

These  were  not  investments  or  loans.  They 
were  sums  directly  expended  by  the  State  upon 
the  public  improvements  owned  by  these  com- 
panies to  be  sure,  and  while  the  expenditure  no 
doubt  increased  the  value  of  the  properties  the 
expenditure  was  in  my  judgment  made  by  the 
State,  for  the  sole  purpose  of  promoting  the  pub- 
lic convenience,  and  were  not  intended,  so  far  as 
anything  disclosed  in  the  record  shows,  as  gratui- 
ties to  the  companies  involved.  I  therefore  think 
they  come  fairly  within  the  scope  of  an  expendi- 
ture and  allow  them  as  such. 

Item  53— Harpers  Ferry   Raid— $189,718.59— 

I  think  that  "an  expenditure  within  the  terri- 
tory" in  question  means  expenditures  that  are  lo- 
cal in  their  character;  that  are  localized  by  the 
subjects  upon,  or  for,  which  they  are  expended, 
and  the  benefits  which  inure  from  such  expendi- 
tures are  benefits  that  the  territory  in  question  re- 
ceived the  benefit  of,  it  remaining  therein,  as  dis- 
tinguished from  the  rest  of  the  State  outside  of 
that  territory,  the  result  of  which  in  case  of 
physical  property  remained  within  the  territory 
after  the  expenditure  had  been  made,  not  expend- 
itures the  benefit  of  which  were  common  to  all  of 
the  people  of  the  State  irrespective  of  the  locali- 
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ties  in  which  they  resided.  These  expenses  do 
not  appear  to  me  to  come  within  the  scope  of  such 
an  expenditure.  The  only  benefit  the  "terri- 
tory" derived  therefrom  was  the  same  benefit 
that  it  derived  in  common  with  the  rest  of  the 
State.  It  was  not  an  expenditure  made  for  the 
benefit  of  that  particular  "territory."  The  mon- 
ey was  appropriated  and  paid  "for  the  Defense 
of  the  Commonwealth"  (App.,  p.  149)  not  for  any 
particular  part  of  the  Commonwealth.  I  there- 
fore disallow  this  item  as  a  direct  expenditure. 

Alternative  Finding. 

At  the  request  of  the  plaintiff  I  find  that  the 
Commonwealth  paid  on  account  of  the  Harpers 
Ferry  Raid  that  occurred  "within  the  territory" 

In    -urn  of  $189,718.50. 

Item   54 — School    Commissioners — $830,865.37. 

This  amount  is  claimed  by  the  plaintiff  as  an 
expenditure  "within  the  territory"  out  of  a  total 
of  expenditure  for  like  purpose  in  the  whole  Com- 
monwealth of  $3,056,239.84   (Rec,  p.  538-H). 

The  Constitution  of  Virginia  directed  that 

"One  equal  moiety  of  the  capitation  tax 
upon  white  persons  shall  be  applied  to  the 
purposes  of  education  in  primary  and  free 
schools"  (Con.  Va.  Art.  VI.  Sec.  24— Code 
Va.  1860,  p.  46). 

February  21,  1818,  an  annual  appropriation  of 
$45,000  for  the  education  of  poor  children  was 
made. 

This  was  increased  to  $70,000;  and  in  1851  to 
$75,000  and  to  $80,000  in  1853-4  (Code  Va.  I860, 
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p.  417,  note).  The  sum  expended  by  Virginia  for 
primary  schools  was  a  regular,  current,  annual 
and  permanenl  charge  upon  the  State  by  virtue  of 
Constitutional  and  Statutory  provisions.  Being 
thus  a  permanent  requirement  of  its  fundamental 
law  it  was  an  expenditure  that  the  State  was 
bound  to  make  annually  and  was  a  part  of  "or- 
dinary expenses  of  the  Government. "  It  was 
an  expenditure  general  in  its  character,  not  con- 
fined to  or  appropriated  to  any  particular  district 
and  as  much  a  general  charge  as  the  expense  of 
the  Judicial  or  Executive  1  tranches  or  the  Board 
of  Public  Works  which  are  treated  by  both  par- 
ties as  ordinary  expenses ;  I  therefore  disallow 
the  item  as  an  expenditure. 

Alternative  Finding. 

At  the  request  of  the  plaintiff  I  find  that  the 
sum  paid  the  School  Commissioners  "within  the 
territory  of  West  Virginia"  was  $830,865.37. 

Item  55,  Surveys— $106,416.14. 

This  Item  comes  from  an  aggregate  of  $250,- 
206.56.  An  analysis  of  this  sum  shows  by  a  state- 
ment agreed  to  by  the  accountants,  which  is  re- 
ported as  a  part  of  the  case  and  marked  ' '  Supple- 
mental Ex.  2,"  that  the  sum  of  $106,983.67  was 
for  expenditures  that  were  general  in  their  char- 
acter (such  as  a  salary  paid  by  the  State  to  the 
Chief  Engineer  $30,809.73,  &c),  and  the  propor- 
tion charged  to  West  Virginia  of  that  sum  was 
reached  by  a  percentage  based  upon  the  sum  that 
was  actually  charged  upon  the  books  in  the  dif- 
ferent sections,  so  that  the  general  charge  would 
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be  in  proportion  thereto.  This  left  $143,222.89 
that  was  actually  charged  upon  the  books  of  the 
State  and  could  be  traced  into  each  section;  the 
sum  that  was  thus  charged  and  was  thus  trace- 
able that  was  expended  in  the  territory  of  West 
Virginia  was  $60,873.19.  While  it  is  a  narrow 
and  close  question,  I  think  the  general  charge 
should  be  deducted  from  this  item  and  charged 
under  ordinary  expenses  as  they  were  regular, 
ordinary  and  current  expenses  of  a  branch  of  the 
State  Government  and  general  in  their  character, 
not  allocated  to,  or  apportioned  to,  any  particular 
territory.  It  is  suggested  that  many  of  these  sur- 
veys were  not  productive  of  result,  no  roads  being 
built.  It  might  also  be  said  that  the  roads,  if 
built,  proving  worthless,  might  have  been  aban- 
doned. None  the  less  the  money  would  have 
been  expended.  No  road  could  be  built  without 
the  preliminary  survey,  and  if  the  initial  ex- 
pense, disclosed  the  unwisdom  of  proceeding  fur- 
ther, it  seems  to  me  it  was  no  less  an  expense  prop- 
erly incurred  whether  the  survey  was  or  not  fol- 
lowed by  construction  and  does  not  affect  the  fact 
that  the  money  was  expended  in  that  locality  for  a 
legitimate  purpose.  A  direct  expenditure  for 
the  work  is  treated  by  both  parties  as  an  "ex- 
penditure" and  for  the  same  reason  the  survey 
preliminary  to  and,  if  constructed,  a  necessary 
part  of,  the  work  is  also  an  expenditure.  The 
sum  which  this  branch  of  the  Government  actual- 
ly expended  "within  the  limits  of  the  territory  of 
West  Virginia,"  $60,873.19  I  allow  as  an  "ex- 
penditure." 

Item  56,  Trans-Allegheny  Lunatic  Asylum,  $27,- 
000. 
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It  was  conceded  that  on  January  1,  1861, 
this  sum  was  in  the  hands  of  the  Treasurer  of  the 
Asylum  unexpended.  The  record,  p.  452,  should 
read  "and  had  not  been  expended."  It  was  to 
be  used  in  completing  its  building.  (Bee,  p.  471) 
It  was  on  deposit  with  the  Weston  Branch  of  the 
Exchange  Bank  of  Virginia  and  was  taken  there- 
from by  the  so-called  Pierpoint  or  Restored  Gov- 
ernment. (Wheeling  Acts,  Extra  Session,  July 
1,  1861)  (App.,  p.  135)  On  that  date  $5,316.98  was 
"placed  at  the  disposal  of  the  Board  of  Directors 
January  14, 1862,  the  sum  of  $21,684  (making  with 
of  the  Lunatic  Asylum,"  and  by  an  Act  passed 
the  previous  sum  $.98  more  than  the  $27,000)  was 
appropriated  to  the  Lunatic  Asylum  to  be  expend- 
ed in 

"completing  the  South  wing  of  said  building 
being  the  balance  of  the  amount  taken  from 
the  branch  of  the  Exchange  Bank  of  Virginia 
at  Weston"  (App.,  p.  136). 

Under  the  authority  of  Eastern  State  Hospital 
v.  Graves  {supra),  this  money  thus  in  the  hands 
of  the  Treasurer  of  the  Asylum,  prior  to  its  being 
taken  by  the  Restored  Government,  was  the  prop- 
erty of  the  Commonwealth,  and  while  it  was  in- 
tended to  be  used  in  the  completion  of  the  build- 
ings, it  had  not  been  so  used,  and  had  not  there- 
fore been  expended  on  January  1,  1861.  I  there- 
for disallow  this  item. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  $27,000  was  in  the  hands  of  the 
Treasurer   of   the  Asylum   the  property   of   the 
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Commonwealth  on  or  before  January  1st,  1861, 
for  the  purpose  of  being  expended  in  the  comple- 
tion of  its  buildings  and  that  it  was  afterwards 
taken  therefrom  by  the  Restored  State  of  Vir- 
ginia, and  returned  to  the  Asylum — $5,316.98  July 
1,  1866,  and  $21,684  January  14,  1862. 

Items  57  to  65  inclusive. 

These  are  all  for  sums  paid  by  the  Common- 
wealth on  account  of  stock  subscriptions  in  Bridge- 
Companies,  aggregating  $78,412.50,  and  are  dis- 
allowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  $78,412.50  was  actually  paid  by  the 
Commonwealth  on  account  of  its  subscriptions 
to  the  stock  of  the  various  Bridge  Companies 
mentioned  in  said  items,  and  that  all  of  the 
bridges  were  located  "within  the  territory  now 
constituting  the  State  of  West  Virginia." 

Items  66  to  69  inclusive. 

These  are  all  for  sums  paid  by  the  Common- 
wealth on  account  of  stock  subscriptions  in  navi- 
gation companies  aggregating  $210,500,  and  are 
disallowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  $210,500  was  actually  paid  by  the 
Commonwealth  on  account  of  its  subscriptions  to 
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the  stock  of  the  various  navigation  companies 
mentioned  therein  and  that  tbc  property  of  all  of 
the  companies  was  located  within  the  territory 
now  constituting  the  State  of  West  Virginia. 

Items  70  to  147  inclusive. 

These  are  all  for  sums  paid  by  the  Common- 
wealth on  account  of  its  stock  subscriptions  to  the 
various  turnpike  companies  mentioned  therein, 
aggregating  $803,555.83,  and  are  disallowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  $803,555.83  was  actually  paid  by  the 
Commonwealth  on  account  of  its  subscription  to 
the  stock  of  the  various  turnpike  companies  men- 
tioned therein. 

The  property  of  all  of  these  companies  except 
those  mentioned  in  items  70  to  80  inclusive  is 
"within  the  territory  now  constituting  West  'Vir- 
ginia" and  aggregates  $700,103.49.  A  portion  of 
the  property  of  the  companies  mentioned  in  items 
70  to  80  inclusive  is  in  part  within  those  limits. 
Apportioning  the  total  amount  paid  to  the  amount 
within  those  limits  would  give  the  sum  of  $103,- 
452.34. 

Items  148  and  149,  $391,800. 

These  are  for  sums  paid  by  the  Commonwealth 
on  account  of  its  stock  subscriptions  to  the  banks 
mentioned  therein,  and  are  disallowed. 
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Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  $391,800  was  actually  paid  by  the 
Commonwealth  on  account  of  its  subscription  to 
the  stock  of  the  banks  therein  mentioned,  and  that 
they  were  located  "  within  the  limits  of  the  terri- 
tory now  constituting  West  'Virginia." 

Item  150— LoaD  to  the  Town  of  Bath,  $2,500. 

March  8, 1847.  *m  Act  was  passed, 

"to  provide  for  the  construction  of  a  road 
from  Bath  in  Morgan  County  to  the  mouth  of 
the  St.  John's  run  on  the  Potomac." 

The  Board  of  Public  Works  was  authorized 
"to  Day  from  time  to  time  out  of  the  fund 
for  Internal  improvement  a  sum  or  sums  of 
money  not  exceeding  $2,500  to  the  Treasurer 
of  the  Trustees  of  the  Town  of  Bath  *  *  * 
for  the  purpose  of  constructing  a  road  from 
the  town  of  Bath  to  the  mouth  of  St.  John's 
run  on  thp  Potomac." 

The  Treasurer  was  to 

"pay  or  deliver  such  sums  as  may  be  required 
from  time  to  time" 

and  he  was  to  be  liable  for  any  defaults  therein 
"as  for  other  defaults  upon  his  official  bond," 
anticipating  the  question  that  might  be  raised  that 
in  the  relation  thus  created  the  money  received 
by  him  would  not  be  the  town's  money  and  he  be 
liable  therefor  as  its  Treasurer  (App.,  p.  155,  Sec. 
1).     The  Act  provided  that  the  Trustees  were  to 
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have  "the  disposition  of  the  money"  and  to  exer- 
cise the  same  powers  as  the  "president  and  direc- 
tors of  turnpike  companies."  The  Board  of  Pub- 
lic Works  were  to  prescribe  the  tolls  "such  tolls 
to  be  applied  to  the  necessary  expenses  and  re- 
pairs of  the  road"  (do.,  Sec.  2).  The  surplus  af 
ter  the  payment  of  the 

"necessary  expenses  and  repairs  of  the 
road ' ' 

was 

"to  be  applied  in  payment  of  the  interest 
on  the  sum  paid  on  the  part  of  the  Common- 
wealth for  the  construction  of  said  road" 

and 

"Any  deficiency  of  the  net  surplus  of  tolls 
to  pay  said  interest  may  be  paid  from  the 
receipts  on  account  of  bathing  at  the  medi- 
cinal springs  belonging  to  the  Commonwealth 
in  said  Town  of  Bath"  (do.,  sec.  2.) 

In  Section  3,  it  was  provided  that  no  part  of 
the  appropriation  should  be  advanced 

"until  the  said  Trustees  shall  have  given 
bond  with  good  security  payable  to  the  said 
Board  [not  to  the  Town  of  Bath]  and  ap- 
proved by  them  for  the  punctual  payment  of 
interest  annually  on  the  sum  advanced  by  the 
Commonwealth  for  the  construction  of  said 
Road." 

Except  for  the  provisions  of  Section  3,  it  is  not 
perceived  how  the  Town  of  Bath  or  its  trustees 
would  have  assumed  any  responsibility  or  liability 
of  any  kind  in  connection  with  the  sums  used  for 
the  construction  of  the  road,  except  their  faith 
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ful  disbursement.  It  had  no  power  to  fix  the 
tolls.  The  trustees  were  not  responsible  to  the 
city  for  the  expenditure  of  the  money.  It  was 
not  the  money  of  the  city.  There  is  no  intimation 
in  the  Act  that  the  Town  of  Bath  or  its  trustees 
was  to  return  the  amount  the  State  expended  or 
any  part  of  it,  or  that  indicates  that  the  State  ever 
expected  it  to  be  returned.  In  every  instance 
where  the  State  made  a  loan  to  which  my  attention 
has  been  called,  specific  and  detailed  provisions 
for  security  and  repayment  have  been  made.  The 
Act  must  be  read  as  a  whole,  and  so  reading  it,  the 
only  liability  assumed  by  the  Town  of  Bath  was  to 
make  good  any  deficit  in  interest  that  might  exist, 
after  exhausting  for  each  payment,  first  the  sur- 
plus of  tolls  after  the  payment  of  the  "necessary 
expenses  and  repairs  of  the  road"  and  second, 
"the  receipts  on  account  of  bathing  at  the  medi- 
cinal springs  belonging  to  the  commonwealth  in 
the  Town  of  Bath."  That  this  has  not  been  a 
very  great  burden  appears  from  the  fact  that 
while  nearly  13  years  bad  elapsed  the  town  had 
paid  during  that  time  for  that  deficit  the  sum  of 
$750,  less  than  3%  per  annum. 

It  is  earnestly  insisted  that  the  fact  that  the 
auditor  of  Virginia  described  this  as  a  loan  in  his 
report,  that  both  accountants  so  described  it  in 
their  joint  schedules  and  that  the  act  is  printed 
in  the  appendix  under  the  heading  "Loan  to  the 
Trustees  of  the  Town  of  Bath,"  should  be  given 
determining  weight  in  establishing  its  character 
as  a  loan.  It  is  believed  that  the  Act  itself  and 
not  the  manner  in  which  some  one  has  character- 
ized, or  described  it,  must  control.  It  is  difficult 
to  conceive  of  a  loan  in  which  the  sum  loaned  is 
not  under  some  contingency  fo   be  returned,  an 
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essential  element  wanting  in  this  instance.  It  is 
also  difficult  to  conceive  of  the  beneficial  owner- 
ship of  a  public  work  the  use  of  which  the  owner 
has  no  right  to  control.  This  was  not  an  invest- 
ment or  a  loan  and  comes  fairly  within  the  scope 
of  an  expenditure  "within  the  territory  now  con- 
stituting the  State  of  West  Virginia"  and  is  al- 
lowed as  such. 

Summary. 

I  find  that  the  expenditures  made  by  the  Com- 
monwealth of  Virginia  within  the  territory  now 
constituting  West  Virginia  are  as  follows: 

1.     Amount  agreed  upon  by  both 
parties ' $1,251,288.92 

2.  Covington  &  Ohio  R.  R $1,146,460.42 

10.  Kanawha  Turnpike    $    152,130.54 

11.  "  "  $       2,593.92 

12.  "  "  $       7,189.65 

13.  "  "  $     80,955.28 

14.  Kanawha  River  Improvements.  $      59,572.36 


$302,902.15 
25.  Brandonville,   K  in  g.w o  o  d  & 

Evansville  Road  $     10,595.73 

28.  Clarksburg  &  Buchanan  Turn- 
pike (Macadamizing)   $      19,259.36 

35.  Kingwood  &  West  Union  Turn- 
pike     $      18,140.61 

55.  Surveys — expended  d  i  r  e  c  t  ly 

within  the  territory   $      60,873.19 

150.  Road  from  Bath  to     St.  Johns 

River  $       2,500.00 


Total    $2,811,559.98 
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Alternative  Findings  : 
At  the  request  of  defendant. 
The  Commonwealth  received    on  ac- 
count of  the    Blue    Ridge    Rail- 
road bonds  and  interest $625,348.08 

and  was  relieved  from  a  contingent 

liability  upon  a  guarantee  of  .  .     $100,000.00 

3.  At  the  request  of  the  plaintiff,  the 
Commonwealth  subscribed  and 
paid  for  capital  stock  of  the 
Winchester  &  Potomac  Rail- 
road Company,  to  the  extent  of.     $120,000.00 

The  Commonwealth    loaned    to    the 

said  company $150,000.00 

Upon  the  basis  of  mileage,  the  pro- 
portion of  these  sums  that 
would  be  chargeable  to  West 
Virginia,  is  $170,532.00 

I  state  as  a  special  circumstance  im- 
portant to  be  taken  into  account 
that  as  a  result  of  legislation 
predicated  upon  both  the  stock 
and  loan  that  the  Commonwealth 
had  in  this  Road,  there  was  paid 
into  the  Commonwealth  in  1886, 
the  sum  of  $118,518.12 

6.  At  the  request  of  the  plaintiff, 
that  the  Commonwealth  sub- 
scribed and  paid  for  stock  in 
the  Berryville  and  Charlestown 
Turnpike  Co.  and  upon  the  mile- 
age basis  of  58  1/3  per  cent,  the 
amount  chargeable  to  West 
Virginia  would  be $11,932.52 
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15.  At  the  request  of  the  plaintiff, 
that  the  Commonwealth  loaned 
to  the  Kanawha  Board  of  its 
bonds  $60,000. 

56.  At  the  request  of  the     plaintiff, 

that  $27,000 

was  in  the  hands  of  the  Treas- 
urer of  the  Trans-Allegheny 
Lunatic  Asylum,  deposited  in  the 
Weston  Branch  of  the  Exchange 
Bank  of  'Virginia,  unexpended, 
January  1,  1861,  which  was 
afterwards  taken  from  the  Bank 
by  the  Restored  Government  of 
Virginia  and  subsequently  re- 
turned to  the  Asylum. 

At  the  request  of  the  plaintiff,  that 
in  the  various  bridge  companies, 
located  in  West  Virginia,  Items 
57  to  65,  inclusive,  the  Common- 
wealth subscribed  and  paid  for 
stock  $78,412.50 

That  in  the  various  navigation  com- 
panies located  in  West  Virginia 
Items  66  to  69,  inclusive,  the 
Commonwealth  subscribed  and 
paid  for  stock $210,500.00 

That  in  the  various  Turnpike  com- 
panies, Items  70  to  147,  inclus- 
ive, all  of  which  were  in  the  ter- 
ritory now  constituting  West 
Virginia,  the  Commonwealth 
subscribed  and  paid  for  stock.  .     $803,555.83 
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700,103.49  of  which  was  wholly 
in  Virginia  and  $103,452.34  was 
West  Virginia's  portion  in  case 
of  companies  partly  within  her 
limits. 

That  in  the  two  banks  mentioned  in 
Items  148  and  149,  within  the 
territory  now  constituting  the 
State  of  West  Virginia  the  State 
subscribed   and  paid  for   stock     $391,800.00 

At  the  request  of  the  defendant,  I 
find  that  the  sum  of  $2,500 
was  invested  under  circumstan- 
ces where  the  trustees  of  the 
Town  of  Bath  assumed  a  contin- 
gent liability,  only,  of  paying  the 
interest  upon  the  sum  expended 
by  the  State,  after  the  tolls  re- 
maining from  the  operation  of 
the  road  after  the  payment  of 
"  necessary  expenses  and  re- 
pairs" and  profits  received 
from  the  operation  of  a  spring, 
were  applied  thereto,  and  that 
this  was  the  only  liability  that 
the  trustees  of  the  Town  of 
Bath  assumed  in  connection 
witli  this  expenditure  of ^2,500. 
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Paragraph  IV  of  Decree. 

i 

4.  "Such  proportion  of  the  ordinary  ex- 
penses of  the  government  of  Virginia  since  any 
of  said  debt  was  contracted,  as  was  properly  as- 
signable to  the  counties  which  were  created 
into  the  State  of  West  Virginia  on  the  basis  of 
the  average  total  population  of  virginia,  with 
and  without  slaves,  as  shown  by  the  census  of 
the  United  States.  ' ' 

This  paragraph  involves  the  determination  of 
the  question  as  to  what  expenses  are  to  be  includ- 
ed within  the  term  "ordinary  expenses  of  the 
Government  of  Virginia. 

The  defendant  contends  that  the  language 
should  receive  a  construction  that  would  make 
"ordinary"  synonymous  with  "necessary"  or 
"essential"  used  in  the  sense  of  indispensable  ex- 
penses,— expenses  which  if  not  paid  the  wheels 
of  Government  will  cease  to  revolve,  without  the 
payment  of  which  the  State  Government  cannot 
be  administered. 

Whenever  I  use  the  term  "essential"  in  the  dis- 
cussion, I  shall  use  it  in  the  sense  of  being  indis- 
pensable. I  have  made  an  exhaustive  examina- 
tion of  the  cases  where  state  or  municipal  expen- 
ditures have  been  under  consideration  or  in  which 
reference  has  been  made  to  them.  I  find  there  are 
very  few  cases  that  attempt  to  define  the  term  "or- 
dinary expenses."  The  term  does  not  appear  to 
have  been  used  with  much  precision  unless  it  is  to 
be  held  to  be  in  fact  synonymous  with  "current" 
or  "necessary."  There  are  many  cases  that  use 
the  terms  "ordinary"  and  "current"  interchange- 
ablv  as  though    they  were  synonymous  and  at- 
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tention  does  not  appear  to  have  been  called  to  the 
question  as  to  whether  or  not  there  is  any  dis- 
tinction between  them.     They  are  here  cited : 

State  ex  rel.  v.  Mayor  Kansas  City, 

58  Mo.  App.,  124-129. 
Com.  v.  Commissioners,  1  Wharton 

(Pa.),  1-3. 
Ward  v.  Piper,  69  Kan.  773-775. 
Iowa  R.  R.  Land  Co.  v.  Co.  of  Sac, 

39  Iowa,  124,  134-135. 
Grant  v.  Davenport,  36    Iowa,    396, 

401. 
French  v.  Burlington,  42  Iowa,  614, 

618. 
Council  Bluffs  v.  Stewart,  51  Iowa, 

385,  396. 
Windsor  v.  DesMoines,    110    Iowa, 

175,  190. 
Cedar  Rapids  v.  Betchel,  110  Iowa, 

196-198. 
Swanson  v.  Ottumwa,  118    la.,    161- 

172-179. 
Kent  v.  U.  S.,  113  F.  R.,  232,  238-9. 
Dairy  on  v.  Water  Works    Co.,    106 

Ga.,  696,  717. 
Walla  Walla  v.  Walla  Walla  Water 

Co.,  172  U.  S.,  1-20-21. 
Smith  v.  Dedham,  144  Mass.,  177-180. 
Watkins  v.  Macon  County  Court,  68 

Mo.,  29-42. 
Security  Co.  v.  Baker,  33  Ore.,  338, 

350.  " 
Sherman   v.  Smith,  12  Texas     Civil 

App.  580-583. 
State  v.  Sheldon,  53  Neb.,  365-6. 


PARAGRAPH    IV.  89 

Valparaso  v.  Gardiner,  97  Ind.,  1-12. 
Corpus  Christi     v.     Woessner,     58 

Texas,  462-7. 
Wichita  Falls  v.  Skeen,  et  al.,  18  Tex. 

Civ.  App.,  632-3. 
McNeill  v.  Waco,  33  S.  W.  R.,  322-3. 
Luther  v.  Wheeler,  4  L.  R.  A.,  N.  S., 

746-749. 
Arnold  v.  Hawkins,  95  Mo.,  569-571. 

Cyc,  Vol.  28,  p.  688. 
In  re  State  Warrants,  6  S.  D.,  518- 

521. 
Lumber  Co.  v.  Munising,  123  Mich., 

138-141-2. 
Book  v.  Earl,  87  Mo.,  246-255. 

The  term  "ordinary"  has  frequently  been  used 
in  the  discussion  of  expenses  of  this  character,  as 
synonymous  with  ' '  necessary. ' ' 

The  cases  that  use  these  terms  interchangeably 
are  as  follows : 

Coffin  v.  Davenport,  26  Iowa,  515-20. 
South  Bend  v.  Reynolds,  155  Ind., 

70-73. 
Voss  v.  Waterloo  Water    Co.,    163 

Ind.,  69-84. 
Lai/cock  v.  Baton  Rouge,  35  La.  Ann., 

475-480. 
Lumber  Co.  v.  Munising,  123  Mich., 

138-141. 
In  re  Lim.  Taxation,  3  S.  D.,  456-8. 

There  are  a  number  of  cases  that  use  the  term 
"ordinary  expenses"  alone,  such  as  the  following: 
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Williamsport  v.  Com.  90  Pa.  St.,  498- 

503. 
Polk  v.  Winett,  37  Iowa,  34-5. 
Cleveland  v.  U.  S.,  Ill  F.  R.,  341-346. 
Law  v.  People,  87  111.,  385-409. 
Water  Works  v.  Carterville,  153  Mo., 

128-134. 
California  v.  McCauley,  15  Cal.,  429- 

455. 
Livingston  v.  Pippin,  31  Ala.,     542- 

550. 
Scott  v.  Peterborough,  19  U.  C,  Q. 

B.,  469-472. 
( 'ross  v.  Ottawa,  23  U.  C,  Q.  B.,  288- 

291. 
Com.  v.  Gregg  &  ano.,  161  Pa.  St., 

582-7-8. 
Brown  v.  Corry,  175  Pa.  St.,    528-31- 

32. 
Nougues  v.  Douglas,  7  Cal.,  65-7-8. 
Lehigh  Coal  Nav.  Co.  Appeal,  112 

Pa.  St.,  360-9.     . 
Stetson  v.  Kempton,  13  Mass.,  271-8. 
Mills  v.  Richland,  72  Mich.,  100. 
Marathon  v.  Oregon,  8  Mich.,  372- 

382. 
Quincy  v.  Jackson,  113  U.  S.,  332-6. 
Clark  v.  Davenport,  14  Iowa,    494- 

501. 
Sherman  v.  Carr,  8  R.  I.,  431. 

There  are  other  cases  that  refer  to  such  ex- 
penses as  "current  expenses"  like  the  following: 

White  v.  Mayor  &  Council  of  Deca- 
tur,  119  Ala.,  476-80. 
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Pettibone    v.    West    Chicago    Park 

Cmms.,  215  111.,  304,  :;•-,•-,. 
Anniston  v.  Hurl,  140  Ala.,  394-9. 
E.  St.  Louis  v.  U.  S.,  110  U.  S.,  321-4. 
Sibley  v.  Mobile,  3  Woods  (U.  S.  C. 

C),  535-41. 
Poland  v.  Frankton,  142  Ind.,  546-50. 
Spilman  r.  Parkersburg,  35  W.  Va., 

605-618. 
Valpariso  v.  Gardiner,  97  Ind.,  1-13. 
Humphrey  v.  Mercantile  Association, 

50  Iowa,  607-611. 
Comrs.  Leake  Co.  v.  Keene  Savings 

Bank.  108  F.  E.,  505-514. 
Bra  shear  v.  Madison,  142  Ind.,  685- 

690. 
Laporte  v.  Gamewell  and  Fire  Alarm 

Tel.  Co.,  146  Ind.,  466-470. 
State  v.  City  of  Helena,  24  Mont., 

521-30. 
E.  St.  Louis  v.    Flannigan,    26  111. 

App.,  449,  463. 
E.  St.  Louis  v.  People,  6  111.,  App., 

76-9. 
Fowler  v.  Austin  Mfg.  Co.,  5  Ind. 

App.,  489-490. 
.    Amer.  &  Eng.  Ency.  of  Law,  Vol.  20, 

p.  1176. 
Denison  v.  Foster,  37  S.  W.,  167. 
Weinstein  v.  Neivbern,    71    N.    C, 

535-6. 
State  ex  rel.  v.  Graham,  23  La.,  402- 

407. 
City  of  Erie,  91  Pa.  St.,  398-402. 
C.  &  A.  B.  P  «.  People,  77  111.,  91-3. 

Under  the  authorities  heretofore  cited  it  would 
seem  to  be  clear  that  the  courts  treat  the  terms 
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"ordinary"  and  "current"  when  applied  to  the 
expenditures  of  a  state  or  a  municipality,  as  syn- 
onymous. 

The  great  question  in  this  case  is  whether  in- 
terest on  the  public  debt  is  an  "ordinary  ex- 
pense." 

The  defendant  relies  upon  the  line  of  cases 
where  judgment  creditors  seeking  to  recover  pay- 
ments from  the  revenues  of  the  municipality  have 
been  postponed  to  ordinary,  current  or  necessary 
expenses,  which  are  made  a  primary  charge  upon 
revenues.  The  cases  clearly  establish  the  general 
doctrine.  From  some  of  them  it  might  perhaps 
be  inferred  that  interest  was  not  a  primary 
charge  or  an  ordinary,  current. or  necessary  ex- 
pense. I  find  none  of  them  however  where  the 
specific  question  as  to  whether  interest  is  or  not  an 
' '  ordinary  expense ' '  is  discussed.  It  is  very  clear 
that  all  essential  expenses  are  also  "ordinary  ex- 
penses," but  it  does  not  by  any  means  follow  that 
all  "ordinary  expenses"  are  essential  expenses, 
that  there  may  not  be  "ordinary  expenses" 
which  are  not  essential  expenses.  If  it  were  true 
that  judgment  creditors  were  postponed  only  to 
essential  or  indispensable  expenses,  the  cases 
might  be  entitled  to  considerable  significance. 
On  the  contrary,  however,  the  postponing  of  judg- 
ment creditors  is  not  confined  to  essential  or  in- 
dispensable expenses,  as  expenses  which  do  not 
come  within  that  class,  are  often  held  to  be  pri- 
mary in  their  character  and  to  precede  judgment 
creditors  as  a  charge  upon  the  current  revenues. 

The  following  cases  show  that  such  current  or 
ordinary  expenses  as  light,  water  and  fire  protec- 
tion, none  of  which  arc  essential  to  the  revolution 
of  the  wheels  of  government,  have  been     lield  to 
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be  ordinary  or  current  expenses  that  will  be  made 
a  charge  upon  the  revenues  prior  to  the  claims  of 
judgment  creditors  thus  demonstrating  that  the 
essentia!  character  of  the  expenditure  is  not  the 
test  of  an  "ordinary  expense." 

Foland  v.  Frankton,  142    Ind.,    546, 

550. 
Valpariso  v.  Gardiner,  97  Ind.  1. 
Cleveland  v.  U.  S.,  Ill  F.  R.  341-346. 
White  v.  Mayor  and  Council  of  De- 
catur, 119  Ala.,  476, 

where  the  Court  thinks  that  while 

"the  support  and  maintenance  of  public 
schools  is  not  an  essential  municipal  func- 
tion" (p.  482), 

they  would  treat  it  as  a  "current  expense  of  ad- 
ministering the  municipal  government"  (p.  482). 

Leporte  v.  Gameivell,  146  Ind.,  466- 

70. 
Sherman  v.  Smith,  12  Tex.  Civ.  App. 

580-582-3. 
haycock  v.    Baton    Rouge,    35    La. 

475-81. 

In  Sherman  v.  Smith  {supra)  the  Court  recog- 
nized the  fact  that  expenses  for  fire,  water  and 
lights  were  not  essential  but  held  that  they  were 
a  part  of  the  current  expenses  and  preferred  to 
judgment  creditors. 

"we  may  consider  that  they  could  be  dis- 
pensed with  and  an  efficient  City  Govern- 
ment conducted  without  them"  (p.  583). 
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Expenses  for  fire,  water,  lights  and  repairs  and 
construction  of  bridges,  are  held  in  the  following 
cases  to  be  ordinary  or  current  expenses : 

Valpariso  v.  Gardiner,  97  Ind.  1. 
Brown  v.  Corry,  175  Pa,  St.  528-32. 
Voss  v.  Waterloo  Water    Co.,     163 

Ind.  69-88. 
Brodnax  v.  Groom,  64  N.  C.  244-9. 
Satterthwaite  v.  Beaufort,  76  N.    C. 

153. 
Evans  v.  Com.,  89  N.  C.  154-9. 
McKethau  v.  Com.  Cumberland,  92 

N.  C.  243. 
Livingston  v.  Pippin,  31  Ala.  542-50. 

It  would  seem  that  the  term  "necessary  town 
charges"  was  at  least  as  exclusive  and  restrictive 
as  "ordinary  expenses,"  and  yet  it  has  been  fre- 
quently held  that  under  that  designation,  many 
expenses  can  be  properly  incurred,  that  cannot  be 
held  to  be  essential,  or  indispensable,  to  the  opera- 
tions of  the  government. 

The  Statues  of  Maine  authorize,  after  specify- 
ing a  variety  of  purposes  for  which  funds  can  be 
raised,  the  raising  of  taxes  for  "other  necessary 
town  charges." 

In  Gale  v.  South  Berwick,  51  Maine,  174-6-7  in 
defining  that  provision  the  Court  said : 

"They  embrace  all  incidental  expenses 
arising  directly  or  indirectly  in  the  due  and 
legitimate  exercise  of  the  powers  conferred 
upon  towns.  Accordingly  they  have  ever  re- 
ceived liberal  construction." 

Clocks,  repair  of  fire  engines,  construction  of 
reservoirs  to  supply  water,    building    a    market 
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house  and  town  halls  were  cited  as  illustra- 
tions of  the  proper  exercise  of  the  power.  In 
answering  an  inquiry  from  the  Governor  ana 
Council  the  Court  defined  this  clause  as  follows: 

"The  words  'other  necessary  town 
charges'  '::  embrace  all  incidental  ex- 

penses arising  directly  or  indirectly  in  the 
due  and  legitimate  exercise  of  the  various 
j lowers  conferred  by  statute." 

Opinion  of  Justices,  52  Me.  598. 

In  Massachusetts,  under  a  Statute  authorizing 
a  tax  for  "other  necessary  charges,"  the  Court 
held  that 

"towns  might  raise  such  sums  as  should 
be  necessary  to  meet  the  ordinary  expenses 
of  the  year" 

and  that  the 

"erection  of  public  buildings  for  the  ac- 
commodation of  the  inhabitants,  such  as  town 
houses  to  assemble  in,  and  market  houses  for 
the  sale  of  provisions  may  also  be  a  proper 
town  charge  and  may  come  within  the  fair 
meaning  of  the  term  necessary;  for  these 
may  be  essential  to  the  comfort  and  conve- 
nience of  the  citizens." 

Stetson  v.  Kempton,  13  Mass.  271-8. 

Under  this  clause  towns  can  indemnify  officers 
in  the  bona  fide  discharge  of  their  duties. 

Bancroft  v.  Lynnfield,  18  Pick,  566. 

Make  repairs  on  clocks, 

Willard  v.   Newberryport,   12   Pick. 

227. 
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Invest  in  fire  engines,  • 

Allen  v.  Taunton,  19  Pick.  485. 

Build  a  market  house, 

Spaulding  v.  Corcall,  23  Pick.  71. 

A  town  house, 

Friend  v.  Gilbert,  108  Mass.  408. 

"Make  contracts  necessary  and  convenient  for 
the  exercise  of  their  corporate  powers," 

Agawam,  Nat.  Bank  v.  South  Hadley, 
128  Mass.  503-5, 

and  build  a  public  hall — 

Wheelock  v.  Lowell,  196  Mass.  220. 

These  cases  clearly  extend  the  scope  of  neces- 
sary town  charges  beyond  those  which  are  abso- 
lutely essential  or  indispensable  to  the  operations 
of  government.  Great  stress  was  laid  in  the  argu- 
ment upon  the  part  of  the  defendant  upon  the 
particular  language  of  the  decree  which  requires 
a  finding  of  the  ' '  ordinary  expenses  of  the  Govern- 
ment". The  Ordinance  upon  which  the  decree  is 
predicated  reads  in  this  particular:  "the  ordina- 
ry expenses  of  the  state  government".  The  lan- 
guage of  the  decree  so  far  as  there  is  any  distinc- 
tion is  less  emphatic  if  regard  is  had  to  the 
technical  language  used,  the  word  "state"  being 
omitted,  but  it  is  improbable  that  any  significance 
is  to  be  attached  to  the  omission,  and  very  doubt- 
ful if  the  Court  had  in  mind  in  making  the  decree 
the  distinction  contended  for.      The  argument  is 


PARAGRAPH    TV.  1*7 

that  the  ordinary  expenses  are  confined  to  the  ex- 
penses of  "the  state  government"  or  of  "the  gov- 
ernment" as  contradistinguished  from  what 
might  be  termed  in  a  broader  sense  state  or  muni- 
cipal expenses.  The  contention  being  that  there 
are  expenses  which  are  proper  expenses,  on 
the  part  of  the  state  that  are  not  essential, 
or  indispensable,  to  the  operations  of  the 
Government,  and  that  the  language  of  the 
ordinance  and  the  decree  mean  that  the  ordi- 
nary expenses  "of  the  government"  or  "of  the 
state  government",  are  essential  expenses,  and 
thus  limit  the  ordinary  expenses,  to  such  expenses, 
as  are  indispensable  to  the  operations  "of  the 
state  government." 

I  find  that  similar  language  has  been  frequently 
used  in  the  opinions,  without  attributing  to  it  the 
technical  and  restrictive  meaning  contended  for  by 
the  defendant.  It  has  quite  clearly  been  used  as 
synonymous  with  state  or  municipal  expenses  gen- 
erally rather  than  as  restricting  the  term  to  es- 
sential expenses. 

In  White  v.  Mayor  &  Council  of  Decatur,  119 
Ala.,  476,  the  court  referred  to  current,  legiti- 
mate municipal  expenses  and  in  the  same  para- 
graph referred  to  the  same  expenses  as  "govern- 
mental expenditures"  (480)  and  "current  ex- 
pense of  administering  the  municipal  govern- 
ment" (p.  482)  evidently  meaning  the  same  thing. 
The  Court  expressly  held  in  that  case  that  while 
the  support  and  maintenance  of  public  schools  are 
not  an  essential,  municipal  function,  they  would 
treat  it  as  a  necessary  "governmental  expendi- 
ture" as  that  function  was  "vested  in  the  Mayor 
and  Council  of  Decutur"  by  statute  and  the  "pow- 
er and  duty"  were  "in  and  upon  them". 
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In  Anniston  v.  Hurt,  140  Ala.  394,  400,  the  Court 
referred  to  "necessary  expenses  of  administrat- 
ing the  municipal  government"  and  "the  ob- 
ject of  corporation  expenditures"  and  "expenses 
for  governmental  purposes"  and  "expenditure 
for  administration  of  governmental  purposes" 
and  "necessary  current  expenditures"  as  appar- 
ently meaning  one  and  the  same  thing.  The 
question  of  what  was  or  was  not  an  i '  ordinary  ex- 
pense" did  not  arise  in  that  case,  and  the  Court 
discussed  the  question  as  to  whether  interest  was 
or  not  a  necessary  current  expenditure  as  a  ques- 
tion depending  upon  the  construction  of  the  par- 
ticular statutes  being  discussed. 

In  City  of  Erie,  91  Pa.  St.  398,. the  Court  re- 
ferred to  "ordinary  expenses  of  the  City  Govern- 
ment" (p.  403)  without  indicating  that  they  were 
confined  to  expenses  indispensable  to  the  opera- 
tions of  the  government. 

In  Corpus  Christi  v.  Woessner  58  Tex.  462-7, 
the  Court  referred  to  ordinary,  "current  expenses 
of  her  local  government"  in  the  same  connection 
in  which  they  speak  of  current  and  ordinary  ex- 
penses, and  without  a  suggestion  of  any  distinc- 
tion between  governmental  and  current  or  ordi- 
nary expenses. 

In  Nougues  v.  Douglas,  7  Cal.  65-7-8,  the  Court 
referred  to  "ordinary  expenses  of  the  state  gov- 
ern me  at"  and  "ordinary  expenses  of  the  state" 
and  "the  expenses  of  the  state  government"  and 
the  necessary  and  "ordinary  expenses  of  the 
state"  and  the  "ordinary  expenses  of  govern- 
ment," evidently  meaning  the  same  thing  in  each 
instance. 
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In  Wcnishiii  v.  Newbum,  71  N.  Y.,  535,  536, 
the  Court  speak  of  "current  expenses  of  the 
city  government"  and  "the  necessary  current  ex- 
penses" clearly  meaning  the  same  thing. 

In  Sherman  v.  Smith,  12  Tex.  Civ.  App.,  580, 
583,  the  court  likewise  referred  to  "her  current 
and  ordinary  expenses"  and  then  "for  the  pay- 
ment of  expenses  of  government,"  and  "proper 
current  expenses"  (p.  584)  all  meaning  the  same 
thing.  In  Wilson  v.  Charlotte,  74  N.  C,  748,  740, 
the  Court  referred  to  "the  necessary  expenses 
of  the  government  of  a  city"  (p.  759)  clearly 
meaning  "necessary  expenses  of  the  year,"  and 
with  the  same  meaning  the  Court  in  Mills  v.  Eich- 
land,  72  Mich.,  100,  107,  said  "necessary  expenses 
incurred  in  administering  the  government  of  the 
township."  So  in  Herman  v.  Oconto,  110  Wis., 
666-678,  the  Court  said  "such  as  are  necessary  to 
carry  on  the  city  government." 

The  frequency  with  which  this  language  has 
been  used  by  the  Court  with  its  general  significa- 
tion would  seem  to  indicate  that  the  language  of 
the  decree  is  hardly  entitled  to  the  technical  con- 
struction relied  upon  by  the  defendants. 

Did  the  framers  of  the  ordinance  have  in  mind 
any  distinction  between  "ordinary  expenses  of 
the  state  government"  and  ordinary  expenses 
of  the  Commonwealth  1  What  distinction  is  there 
between  them  in  their  relation  to  a  "just  propor- 
tion of  the  public  debt"?  Are  they  not  each 
equally  a  commmi  burden  paid  from  a  common 
fund  for  the  common  benefit?  What  reason  is 
there  that  would  require  the  inclusion  of  one  that 
would  justify  the  exclusion   of  the  other? 
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Moreover,  the  defendants  concede  as  ordinary 
expenses  items  which  do  not  appear  to  be  essen- 
tial to  the  revolution  of  the  wheels  of  government. 

Board  of  Public  Works,  Salaries  and 

Expenses $134,108.03 

Deaf,  Dumb  and  Blind  Institute. . .      $384,161.09 

Geological  Survey $42,480.61 

Lunatic  Hospitals  $1,635,583.36 

Military  Establishment    $1,030,694.11 

Primary  Schools  $655,908.73 

University  of  Va $613,287.00 

'Virginia  Military  Institute $207,084.87 

(Defts.'  original  Ex.  Dl.) 

There  are  very  few  cases  undertaking  to  give 
anything  like  a  definition  of  what  "ordinary  ex- 
penses" are,  and  perhaps  with  but  one  exception 
none  of  those  are  very  closely  in  point  on  the  ques- 
tion of  interest,  though  a  number  of  them  give 
definitions   broad   enough   to   include   interest. 

In  East  St.  Louis  v.  U.  S.,  110  U.  S.  321,  the 
Court  in  discussing  the  general  question  of  mu- 
nicipal expenses  said: 

"That  fund  by  the  terms  of  the  Charter  of 
the  City  under  which  the  bonds  were  issued  is 
authorized  for  the  purpose  of  paying  the  nec- 
essary, current  expenses  of  administration 
not  including  payments  on  account  of  the 
bonds  of  the  municipal  corporation"  (p.  324). 

The  fact  that  the  Court  found  it  necessary  to 
exclude  specifically  from  the  scope  of  "neces- 
sary current  expenses"  bonds  of  the  municipal 
corporation  gives  rise  to  some  inference  at  least 
that  they  understood  that  without  such  exception 
such  bonds  would  be  fairlv  included  within     the 
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term  "necessary  current  expenses."  If  pay- 
ment on  account  of  bonds  was  included  interest  on 
the  bonds  would  also  be  included. 

In  Wilson  v.  Charlotte,  74  N.  C.,  748,  the  Court 
said: 

'It  would  be  difficult  or  impossible  to  draw 
a  precise  line  between  what  are  and  what  are 
not  the  necessary  expenses  of  the  government 
of  a  city.  The  analogy  of  the  law  of  neces- 
saries for  infants  is  the  only  one  that  occurs 
to  us.  It  is  held,  that  if,  considering  the 
means  and  station  in  life  of  the  infant,  the 
articles  sold  to  him  may  be  necessaries  under 
any  circumstances,  they  come  within  a  class 
for  which  the  infant  may  be  liable,  and  upon 
his  refusal  to  pay,  it  is  for  a  jury  to  deter- 
mine whether  under  the  actual  circumstances 
they  were  necessary.  If,  however,  the  arti- 
cles are  merely  ornamental,  and  such  as  can- 
not, under  any  circumstances  be  necessary  to 
one  of  the  means  and  station  of  the  infant,  a 
Court  may,  as  a  matter  of  law,  declare  that 
the  infant  is  not  liable.  We  do  not  under- 
take to  say  that  this  analogy  will  furnish  a 
rule  which  will  admit  of  a  close  application, 
but  if  treated  merely  as  an  analogy  in  the  ab- 
sence of  other  guides,  it  may  be  of  some  gen- 
eral use  (p.  759). 

In  Brown  v.  Corry,  175  Pa.  St.,  528,  the  Court 
said: 

"The  ordinary  expenses,  at  least  many  of 
the  ordinary  expenses,  must  be  incurred  and 
paid  or  the  city  cannot  exist.  *     *    And 

any  expense  that  recurs  with  regularity  and 
certainty  and  is  necessary  for  the  existence  of 
the  municipality,  or  for  the  health,  comfort 
and  perhaps  convenience  of  the  inhabitants 
mav  well  be  called  an  ordinarv  expense"  (p. 
531). 
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In  Mills  v.  Richland,  72  Mich.,  100,  the  Court 
said: 

' '  What  shall  be  deemed  as  the  ordinary  ex- 
penses of  a  township  is  a  question  which  has 
never  received  any  very  satisfactory  answer, 
and  it  would  be  difficult  to  glean  one  from 
what  has  been  said  in  this  Court.  I  think, 
however,  it  may  well  be  said  the  answer  can 
never  include  less  than  the  necessary  ex- 
penses incurred  in  administering  the  Govern- 
ment of  the  Township  under  the  Statutes 
creating  it  and  relating  thereto,  in  such  man- 
ner as  will  best  promote  the  convenience, 
peace,  health,  prosperity  and  happiness  of 
the  people  residing  therein.  This  would,  as 
has  been  held  by  this  Court  in  Marathon  v. 
Oregon,  8  Mich.,  382,  include  the  payment  of 
the  indebtedness  to  the  Township  of  Mills" 
(pp.  106-7). 

It  seems  that  the  Town  of  Richland  had  been 
set  off  from  Mills  and  this  was  an  action  to  re- 
cover a  portion  of  the  debt  due  from  Richland  to 
Mills.  The  opinion  in  Marathon  v.  Oregon  above 
cited,  proceeds  upon  the  peculiar  language  of  the 
statute  being  construed.  It  authorized  the  Town- 
ship 

"to  vote  such  sums  as  they  may  deem  nec- 
essary for  defraying  all  proper  charges  and 
expenses  arising  in  the  Township"  (p.  381). 

and  the  Court  held  that  both  charges  and  expenses 
were  included  in  the  term  ordinary  township  ex- 
penses, saying 

"It  is  certainly  no  violation  of  terms  to 
•  •lass  the  payment  of  debts  ascertained  among 
ordinary  expenses"  (p.  382). 
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In  Smith  v.  Dedham,  144  Mass.,  177,  180  the 
Court  seemed  to  make  annual  payment  the  crite- 
rion as  they  held  that  an  annual  payment  for  wa- 
ter Tor  a  period  of  five  years  was  "for  a  sum  of 
money  to  be  paid  annually,  among  the  other  cur- 
rent expenses  of  the  town." 

In  Livingston  v.  Pippin,  31  Ala,,  542-50,  the 
Court  gave  this  definition,  "Ordinary  expenses 
are  the  expenses  which  are  necessary  to  carry  into 
effect  the  ordinary  powers  of  the  corporation. 
*  *  *  Under  the  rule  at>>ve  laid  down,  the  im- 
plied and  incidental  powers  of  corporations  must 
be  classed  as  ordinary  powers." 

In  Herman  v.  Oconto,  110  Wis.,  660,  the  Court 
said: 

"It  cannot  be  said  with  any  show  of  right 
that  the  building  of  a  sewer  system  is  a  cur- 
rent expense.  While  it  is  not  easy  to  ac- 
curately define  what  may  be  included  under 
that  head  still  it  is  plain  that  it  must  be 
limited  to  such  as  are  necessary  to  carry  on 
the  city  government — such  as  are  usual  and 
ordinary  from  year  to  year"  (p.  678). 

The  case  of  State  v.  Leaphart,  11  S.  C,  458,  is 
very  closely  in  point.  All  three  of  the  judges 
wrote  opinions,  and  all  concurred  in  holding  that 
interest  was  an  ordinary  expense.  C.  J.  Willard, 
in  his  opinion,  said : 

"Ordinary  expenses  include  the  current  ex- 
penses of  the  government  and  debts  to  ma- 
ture during  the  current  fiscal  year"  (p.  469). 
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"*  *  *  to  such  purposes  as  properly 
fall  within  the  description  of  'ordinary  ex- 
penses of  the  government,'  that  is  to  current 
expenses  and  debts  maturing  during  the  fis- 
cal year"  (p.  471). 

He  held  that  the  Act  being  construed  could 
only  be  regarded  as  a  general  annual  tax  levied 
for  ordinary  expenses,  and  ordered  a  mandamus 
to  issue  for  the  payment  of  the  interest  on  the 
public  debt  out  of  the  tax  as  an  "ordinary  ex- 
pense. ' '    Haskell,  J.,  said : 

"When  bonds  have  been  issued  to  raise 
money  to  meet  an  'extraordinary  expendi- 
ture'' tlie.v  become  a  standing  liability  of  the 
State;  and  the  interest  as  it  falls  due  becomes 
an  'ordinary  expense'  to  be  included  within 
the  'estimated  expenses,'  to  make  up  the 
amount  to  be  levied  annually  and  appropri- 
ated annually"  (p.  477). 

and  again 

t 

"The  only  difference  between  the  interest 
on  such  bonds  and  any  other  annual  expense 
is,  that  the  interest  is  made  by  the  Constitu- 
tion, an  obligatory  expense,  while  many  other 
expenses  mav  be  at  the  option  of  the  legisla- 
ture" (p.  477). 

"The  tax  is  levied  for  the  expenses  of  the 
current  fiscal  year.  The  objects  to  which  the 
tax  must  be  applied  are  the  items  contained 
in  those  estimated  expenses.  Expenses  in- 
clude the  payment  of  recognized  indebted- 
ness as  well  as  any  outlay  that  the  Legisla- 
ture mav  deem  proper  to  make  during  the 
year"  (p.  478). 

The  case  showed  that  • 

"The  Act  of  1876-7  provides  for  the  pay- 
ment of  the  current  expenses  of  the  govern- 
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ment  and  certain  indebtedness  matured  or  to 
mature.  It  is  therefore  clearly  a  general 
tax  levied  as  such,  entirely  subject  to  the  con- 
trol of  the  legislature  provided  the  purposes 
to  which  it  is  appropriated  fall  within  the 
general  class  of  'ordinary  expenses'  "  (p. 
471). 

The  mandamus  was  prayed  for  among  other 
things  to  secure  the  payment  of  interest  falling 
due  Jan.  1,  1879.  Mclver,  Judge,  who  dissented 
upon  one  point  held  that  the  relator  was  entitled 
to  a  mandamus  for  the  interest  for  that  year. 

This  case  was  cited  with  approval  in  State  v, 
Derham,  61  S.  C.  258,  262.  The  plaintiff  relies 
upon  In  re  Limitation  Taxation,  3  S.  D.  456  where 
the  Court  said: 

"The  'ordinary  expenses'  of  the  state  are 
practically  defined  in  Section  2,  Art.  12  of 
the  Constitution  and  are  the  'ordinary  ex- 
penses of  the  executive,  legislative  and  ju- 
dicial departments  of  the  state,  the  current 
expenses  of  the  state  institutions,  interest 
on  the  public  debt  and  for  common  schools'  " 
(p.  460). 

An  examination  of  the  Constitutional  provision 
thus  referred  to  discloses  the  fact  that  it  does 
not  purport  to  define  "ordinary  expenses"  but 
simply  provides  that 

"The  general  appropriation  bill  shall  em- 
brace nothing  but  appropriations  for  ordi- 
nary expenses  of  the  executive,  legislative 
and  judicial  departments  of  the  State,  the 
current  expenses  of  the  state  institutions,  in- 
terest on  the  public  debt,  and  for  common 
schools"  (Con.  Art.  12,  Sec.  2). 

So  far  as  this  case  has  any  weight,  it  tends  to 
negative  the  contention  of  the  plaintiff.   Properly 


106  PARAGRAPH   IV. 

considered  it  gives  no  definition  and  incorrectly 
states  the  effect  of  the  constitutional  provision. 
It  is  contended  upon  the  part  of  the  plaintiff  that 
the  term  "ordinary  expense"  is  flexible  in  its 
character  and  is  to  receive  a  construction  in  har- 
mony with  the  circumstances  and  conditions  un- 
der which  it  is  used.  It  was  urged  in  argument 
upon  the  part  of  the  defendant  that  it  was  in  a 
sense  analogous  to  the  term  "necessaries,"  the 
analogy  used  by  the  Court  in  the  case  of  Wilson 
v.  Charlotte  (supra).  If  it  be  true  that  the  an- 
alogy exists,  it  would  clearly  establish  the  flex- 
ible or  varying  character  of  the  meaning  of  the 
term,  as  it  is  too  clear  for  the  citation  of  au- 
thorities that  necessaries  may  include  articles  in 
connection  with  one  individual  that  would  be 
clearly  excluded  when  applied  to  another  individ- 
ual. Ordinary  expenses  involves  the  payment  of 
at  least  current  indebtedness.  There  may  be 
some  parallel  between  an  expense  and  a  debt.  It 
has  been  frequently  held  that  the  word  debt  "has 
no  fixed  legal  signification,  as  has  the  word  'con- 
tract,' but  is  used  in  different  statutes  and  con- 
stitutions in  senses  varying  from  a  very  restricted 
to  a  very  general  one." 

McNeill  v.  Waco,  33  S.  W.  R.,  323 

(supra)  . 

Swanson  v.  Ottumwa,  118  la.,  161- 
171  (supra). 
The  case  of  Union  Pac.  R.  R.  v.  U.  S.,  99  U.  S., 
402,  was  relied  upon  by  the  defendant,  so  far  as 
applicable.  The  Court  were  there  discussing  the 
question  as  to  what  would  be  the  net  earnings  as 
distinguished  from  the  gross  earnings  of  a  rail- 
road company,  and  they  said: 
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"As  a  general  proposition  net  earnings 
are  the  excess  of  the  gross  earnings  over  the 
expenditures  defrayed  in  producing  them, 
aside  from,  and  exclusive  of,  the  expendi- 
ture of  capital  laid  out  in  constructing  and 
equipping  the  works  themselves.  It  may 
often  be  difficult  to  draw  a  precise  line  be- 
tween expenditures  for  construction,  and  the 
ordinary  expenses  incident  to  operating  and 
maintaining  the  road  and  works  of  a  rail- 
road company.  Theoretically,  the  expenses 
chargeable  to  earnings  include  the  general 
expenses  in  keeping  up  the  organization  of 
■  the  company,  and  all  expenses  incurred  in 
operating  the  works  and  keeping  them  in 
good  condition  and  repair;  whilst  expenses 
chargeable  to  capital  include  those  which  are 
incurred  in  the  original  construction  of  the 
works,  and  in  the  subsequent  enlargement 
and  improvement  thereof.  With  regard  to 
the  last  mentioned  class  of  expenditures, 
however,  namely,  those  which  are  incurred  in 
enlarging  and  improving  the  works,  a  dif- 
ference of  practice  prevails  amongst  railroad 
companies.  Some  charge  to  construction  ac- 
count every  item  of  expense,  and  every  part 
and  portion  of  every  item,  which  goes  to 
make  the  road,  or  any  of  its  appurtenances 
or  equipments  better  than  they  were  before ; 
whilst  others  charge  to  ordinary  expense  ac- 
count, and  against  earnings,  whatever  is 
taken  for  these  purposes  from  the  earnings, 
and  is  not  raised  upon  bonds  or  issues  of 
stock.  The  latter  method  is  deemed  the  most 
conservative  and  beneficial  for  the  company, 
and  operates  as  a  restraint  against  injudici- 
ous dividends  and  the  accumulation  of  a 
heavy  indebtedness"  (pp.  420-1). 

So  far  as  this  case  has  any  significance  it  seems 
to  establish  the  proposition  that  the  term  ordi- 
nary expense  has  no  fixed  and  arbitrary  significa- 
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tion ;  that  it  may  include  at  one  time  what  would 
be  excluded  at  another  time.  The  Court  in  that 
case  adopted  the  broad  construction,  on  the 
ground  that  it  was  the  "wisest  and  most  prudent 
method, ' '  and  was  what  they  called  ' '  a  liberal 
application  of  the  earnings  to  the  improvement  of 
the  works." 

If  the  case  of  City  v.  Leaphart  (supra)  is  to  be 
treated  as  an  authority,  the  interest  would  clearly 
be  an  ordinary  expense. 

If  current  or  ordinary  expenses  are  the  con- 
verse of  current  or  ordinary  revenue,  then  interest 
in  this  case  would  be  an  ordinary  expense,  as 
it  was  expressly  provided  for  in  the  current  or 
ordinary  revenues,  and  made  mandatory  by  the 
constitution. 

In  the  classification  adopted  by  the  United 
States  Treasury  Department  (Rep.  Sec.  Treas., 
1874,  pp.  IV.  and  V,  do.  1904,  House  Doc,  58th 
Cong.,  Vol.  31,  p.  5),  and  by  the  United  States 
Census  Office  (11th  Census,  Vol.  50,  pt.  II,  pp. 
418-19,  464-77,  516-553,  556-7),  and  the  State  of 
Ohio,  Rep.  Bureau  Insp.  and  Sup.  of  Pub  Off.  of 
1906,  pp.  72-79,  interest  is  classified  as  an  "ordi- 
nary expense."  It  is  so  held  by  Bastable  on 
Public  Expenditures,  pp.  130-3. 

There  are  several  important  considerations  to 
be  taken  into  account  in  determining  this  ques- 
tion: 

First. — The  cases  of  judgment  creditors  seek- 
ing to  secure  payment  out  of  the  ordinary  or  cur- 
rent revenues  of  a  municipality  are  certainly  not 
directly  in  point.  This  is  not  a  controversy  be- 
tween a  judgment  creditor  and  a  municipality.  It 
does  not  involve  the  question  as  to  whether,  if  a 
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claim  against  the  municipality  were  allowed, 
there  would  still  remain  sufficienl  current  reve- 
nues for  the  payment  of  either  the  indispensable 
or  the  ordinary  and  current  expenses  of  the  state. 
It  is  a  question  between  two  parties  who  were 
jointly  interested  in  the  incurring  of  a  joint  liabil- 
ity and  the  question  to  be  determined  is  what  pro- 
portion of  this  joint  liability  is  to  be  assumed  by 
each.  This  is  the  question  whether  it  be  reached 
under  the  Wheeling  Ordinance  or  under  the  gen- 
eral principles  of  International  Law.  There  is 
therefore  no  warrant  for  applying  the  strict  con- 
struction that  would  be  applicable  in  the  case  of 
an  action  by  a  judgment  creditor. 

Second. — The  Constitution  of  Virginia  makes 
the  interest  upon  the  public  debt  a  specific  annual 
charge  upon  the  revenues: 

"There  shall  be  set  apart  annually  from 
the  accruing  revenues  a  sum  equal  to  seven 
per  cent,  of  the  State  debt  existing  on  the  first 
day  of  January  in  the  year  one  thousand 
eight  hundred  and  fifty-two.  The  sum  thus 
±e\  apart  shall  be  called  the  Sinking  Fund  and 
shall  be  applied  to  the  payment  of  the  interest 
of  said  debt  and  the  principal  of  such  part 
as  may  be  redeemable." 

(Con.  of  Va.,  Art.  IV,  Sec.  29,  Code 
Va,  1860,  p.  47.) 

With  this  specific  Constitutional  provision  re- 
quiring "the  interest  of  said  debt"  to  "be  set 
apart  annually  from  the  accruing  revenues,"  it 
may  well  be  doubted  whether  if  this  were  an  ac- 
tion by  a  judgment  creditor  against  the  state,  the 
Courts  would  not  be  required  by  the  constitution 
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to  postpone  such  creditor  to  the  payment  of  in- 
terest on  the  ground  that  it  was  not  only  an  ordi- 
nary expense,  but  was  a  specific  constitutional 
security,  annually  to  be  set  apart  for  the  beneiit 
of  the  state's  creditors,  which  would  be  preserved 
inviolate  for  the  benefit  of  the  holders  of  the  in- 
terest on  its  public  debt. 

Third. — Under  the  provisions  of  the  Ordinance, 
the  defendants  are  to  be  charged  with  the  amounts 
expended  within  the  limits  of  West  Virginia.  In 
order  to  make  these  expenditures  Virginia  hired 
the  money  and  has  paid  the  interest  thereon.  If 
interest  is  not  an  ordinary  expense,  West  Virgin- 
ia would  be  charged  with  the  principal  sum  thus 
hired  and  expended,  but  would  not  be  charged 
with  the  sums  thus  paid  by  Virginia  for  the  use 
of  the  money  thus  hired  and  expended.  If  the 
money  thus  hired  and  expended  is  a  proper  charge 
it  is  upon  the  theory  that  Virginia  should  be  re- 
imbursed therefor,  and  no  reason  is  perceived 
why  she  is  not  on  general  principles,  as  much  en- 
titled to  be  reimbursed  the  sums,  that  she  has  paid 
for  the  use  of  the  principal  sum,  as  she  is  to  be  re- 
imbursed for  the  principal  sum  itself.  No  good 
reason  has  been  suggested  why,  as  a  matter  of 
equity,  if  liable  for  the  principal  sum,  West  Vir- 
ginia is  not  also  liable  for  interest  thereon.  Un- 
less allowed  as  an  ordinary  expense,  she  will  not 
pay  any  part  of  the  interest,  and  the  whole  bur^ 
den  of  the  payment  of  interest,  will  be  assumed 
by  the  State  of  Virginia,  a  result  which  would  be 
clearly  inequitable. 

It  is  not  an  adequate  answer  to  say  that  the 
Commonwealth  has  had  the  use  of  the  improve- 
ments, because  these  improvements  are  local  in 
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their  character,  and  so  far  as  the  public  use  of 
them  is  concerned,  that  use  has  been  confined  to 
the  limits  of  West  Virginia.  If  allowed  as  an 
ordinary  expense,  the  portion  of  the  Common- 
wealth that  has  derived  the  local  benefit  from  the 
use,  would  also  assume  the  burden  of  paying  its 
proportion,  for  the  use  of  the  money  thus  expend- 
ed, otherwise,  the  remainder  of  the  Common- 
wealth which  has  had  no  benefit  from  the  use, 
would  be  paying  for  the  use  of  all  the  money  thus 
expended.  If  tolls  were  received  by  the  Com- 
monwealth from  any  of  the  public  improvements, 
on  account  of  which  expenditures  are  charged, 
each  portion  of  the  Commonwealth  has  received 
its  pro  rata  benefit  therefrom.  The  disburse- 
ments made  by  the  Commonwealth  during  this 
period  came  from  three  sources,  loans,  in- 
come and  taxation.  As  the  income  increased 
or  decreased,  the  sums  raised  by  taxation  neces- 
sarily decreased  or  increased,  each  section  receiv- 
ing in  accordance  with  the  proportion  of  the  bur- 
den it  was  assuming,  its  proportional  benefit  of 
the  income,  thus  received.  Just  how  a  "just  pro- 
portion" of  the  ordinary  expenses  is  to  be  ascer- 
tained does  not  appear,  but  in  reaching  the  con- 
clusion as  to  what  an  ordinary  expense  is,  I  must 
assume  that  it  will  be  ascertained  upon  a  proper 
basis,  and  that  every  legitimate  consideration 
tending  to  determine  the  "just  proportion"  will 
be  given  due  weight. 

That  the  term  "ordinary  expense"  is  not  fixed 
and  definite,  but  is  more  or  less  flexible  and  vary- 
ing in  its  meaning,  is,  I  think,  reasonably  wq^I 
settled  by  the  authorities. 

If,  as  used  in  the  decree,  it  is  of  doubtful  mean- 
ing, and  is  open  to  two  constructions,  one  of  which 
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would  produce  an  equitable  result,  the  reading, 
with  the  decree,  of  the  constitutional  provision 
requiring  the  assumption  by  the  State  of  an  equi- 
table proportion  of  the  debt,  would  require  the 
doubt  to  be  resolved  in  favor  of  the  equitable  re- 
sult. 

It  seems  to  me  upon  reason  and  authority  that 
the  interest  upon  the  public  debt  of  the  State  of 
Virginia  is  "one  of  the  ordinary  expenses  of  the 
Government  of  Virginia"  within  the  meaning  of 
the  language  of  the  Wheeling  ordinance  and  the 
decree  predicated  thereon. 

Extraordinary  Expenses. 

The  question  as  to  what  is  an  "extraordinary 
expense"  seems  to  be  well  settled. 

In  Supervisors  v.  U.  8.,  18  Wall,  71,  79,  the 
Court  referred  to  aid  in  the  erection  of  buildings 
as  "an  extraordinary  expenditure." 

In  Union  Pac.  R.  R.  v.  U.  S.,  99  U.  S..  402,  the 
Court  referred  to  expenses  for  the  "enlargement 
and  improvement"  as  capital  expenses. 

In  South  Bend  v.  Reynolds,  155  Ind.,  70,  73,  the 
Court  held  that 

"While  the  rent  for  suitable  offices  for  city 
officers  is  an  ordinary  and  necessary  ex- 
pense, the  erection  of  a  city  hall  or  a  building 
for  the  use  of  the  city  officers  is  not  in  any 
sense  an  ordinary  expense,  but  is  an  extra- 
ordinary one." 

In  Voss  v.  Waterloo  Water  Co.,  163  Ind.,  69,  85, 
the  Court  held  that  the  construction  of  water 
works  or  an  electric  light  plant 
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"is  not  in  any  sense  an  ordinary  and  neces- 
sary expense,  but  an  extraordinary  one." 

because  such  an  expense  involved 

' '  municipal  ownership  of  the  water  and  light 
plant,  the  means  of  furnishing  said  water  and 
light,  and  is  an  extraordinary  expense." 

In  Brown  v.  Corry,  175  Pa.  St.,  528,  532,  the 
Court  said: 

' '  I  can  see  a  very  clear  distinction  between 
'a  contract  for  the  supply  of  water  and  one 
for  the  means  of  furnishing  the  supply.'  The 
one  may  pertain  to  an  ordinary  expense,  and 
the  other,  if  it  involves  municipal  purchase 
and  ownership  of  the  means  of  furnishing  the 
supply,  can  only  pertain  to  an  extraordinary 
expense." 

See  also  Grant  v.  Davenport,  36  la.,  396,  403. 
In  Book  v.  Earl,  87  Mo.,  246,  256. 

"Remodeling  and  building  three  new  addi- 
tions to  the  Court  House" 

was  held  not  to  be  an  ordinary  expense  but  an  ex- 
traordinary expenditure. 

In  Mills  v.  Richland,  72  Mich.,  100-6-7,  the  ex- 
penses of  "establishing  lost  section  corners"  and 
"building  a  town  hall"  were  held  not  to  be  in- 
cluded within  the  term  "ordinary  expenses." 

In  Helena  Water  Co.  v.  Helena,  31  Mont.,  243, 
the  Court  held  that  the  installation  of  a  watei 
plant  was  not  a  "current  expense"  as  it  was  an 
expense  that  partakes  of  the  nature  of  an  invest- 
ment, or  such  as  are  to  be  incurred  in  a  substan- 
tial or  permanent  improvement. 
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It  seems  to  be  well  established  that  the  con- 
struction, enlargement  and  improvement"  of  a 
plant  are  a  capital  investment,  an  extraordinary 
expense,  and  that  its  maintenance  and  operation 
is  an  ordinary  expense.  It  is  not  perceived  that 
there  is  any  substantial  distinction  between  the 
increase  of  the  size  of  the  plant  and  amount  of  the 
investment  and  the  original  construction  or  the 
original  investment.  If  it  is  construction,  addi- 
tion to  plant,  " enlargement  and  improvement;" 
an  investment,  and  not  maintenance  or  operation, 
then  it  is  an  extraordinary  expense. 

The  parties  agree  upon  items  making  up  an  ag- 
gregate of  the  ordinary  expense  of  government 
of  $18,207,684.29  (Rec,  p.  515).  They  reach  this 
amount  by  deducting  from  an  aggregate  of  re- 
ceipts, of  $18,761,154.51,  the  sum  of  $553,470.22, 
This  sum  is  the  result  of  eight  items.  Deft,  or- 
iginal Ex.  D-l  p.  4. 

Inspectors   of  Tobacco    $389,694.91 

Less  Expense    of    Commis- 
sioners     $33,698.36 

Refunds 203.46 

Paid  for  burnt  Tobacco   .  .     2,669.13 

36,570.95 


Leaving  a  balance  of  $353,123.96 

Inspection   of  vessels    2,621.26 

Land  office  Registration  fees 177,115.05 

Tax  on  private  seal  2,090.60 

Tax  on  Express  Companies  2,199.71 

Tax  on  Insurance  Companies 6,533.99 

Weighmaster  of  Live  Stock  $8,493.32 

Less  cost  of  scales 3,019.78 

5,473.54 
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Miscellaneous 4,312.11 


$553,470.22 

No.  1.     Tobacco  Receipts. 

The  seven  items  following  the  tobacco  item  are 

evidently  of  the  same  character  and  should  be 
treated  in  the  same  manner,  but  for  an 
admission  of  the  plaintiff.  The  plaintiff  ad- 
mits them  as  credits,  not  because  they  are  proper 
items  of  credit,  but  only  for  the  purpose  of  reach- 
ing an  agreement  as  to  the  amount  of  that  sched- 
ule, and  the  propriety  of  treating  the  tobacco  item 
as  a  credit,  is  not  to  be  affected  by  that  admission. 
If  the  tobacco  item  is  not  a  proper  credit,  it  is  to 
be  added  as  an  ordinary  expense  to  the  sum  of 
$18,207,684.29,  agreed  upon,  as  in  reaching  that 
sum  it  has  already  been  deducted,  and  the  charge 
will  offset  the  credit.  Virginia  made  elaborate 
provision  for  the  inspection  of  tobacco.  It  con- 
templated first  adequate  protection  to  its  great 
industry,  and  second,  revenue.  The  law  specific- 
ally provides  that  the  salaries  of  the  inspectors 
"are  to  be  paid  out  of  the  receipts  for  inspection 
at  such  warehouse,  and  in  no  case  is  the  state 
to  be  charged  therewith,  or  with  any  other  expense 
of  such  warehouse"  (App.  157).  The  state  in 
fact  paid  nothing  on  this  account.  The  whole 
amount  collected,  $389,694.91,  was  reduced  by  the 
sum  of  $36,570.95  for  expense  of  commissioners, 
refund,  and  paid  for  burnt  tobacco  and  the  bal- 
ance, $353,123.96,  was  paid  into  the  treasury. 
This  sum  was  not  an  expense  of  any  kind.  It  was 
a  receipt,  and  was  not  predicated  upon  an  ex- 
pense.    I  have  authority  to  state  disbursements 
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only,  not  receipts.  For  the  reasons  above  given 
I  treat  it  as  an  ordinary  expense,  and  add  to  the 
agreed  sum,  $353,123.96. 

Alternative  Finding. 

At  the  request  of  the  defendant,  I  find  that  the 
Commonwealth  received  during  the  period  pre- 
scribed from  tobacco  receipts  the  sum  of  $353,- 
123.96. 

Item  2 — Constitutional  Conventions,  $258,906.- 
28. 

The  fact  that  the  decree  requires  a  finding  of 
the  "ordinary  expenses  of  the  Government  of 
Virginia"  raises  the  necessary  inference  that 
there  are  expenses  other  than  ordinary.  Such 
expenses  are  both  legitimate  and  proper  but  do 
not  come  within  the  definition  of  ordinary.  Ordi- 
nary is  defined  by  the  Century  Dictionary  as  "of 
the  usual  order,  usual,  customary,  common,"  and 
by  Webster  as  "2.  Common,  customary,  usual." 
Anderson's  Law  Diet.:  "common,  usual,  reason- 
able." These  definitions  come  fairly  within  such 
definitions  as  the  Courts  have  given  and  to  them 
may  be  added  such  as  recur  with  regularity  and 
certainty.  The  only  question  to  be  determined  is 
whether  the  various  items  claimed  by  the  plaintiff 
are  usual,  customary,  common,  recurrent,  annual 
or  regular  in  their  character. 

There  have  been  two  Constitutional  Conven- 
tions during  the  period  covered — one  in  1829  and 
one  in  1850  (App.,  pp.  159-160).  That  these  con- 
ventions were  a  legitimate  and  proper  exercise  of 
a  governmental  function  and  that  the  expenses  at- 
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tendant  thereon  are  both  legitimate  and  proper  is 
unquestionably  true.  It  certainly  cannot  be  con- 
sidered as  a  usual,  customary,  regular  or  common 
expense.  It  does  not  come  within  the  scope  of  an 
ordinary  expense  within  the  meaning  of  the  de- 
cree and  the  item  is  disallowed. 

Alternative  Finding. 

I  make  an  alternative  finding  at  the  request  of 
the  plaintiff  that  there  was  actually  expended  by 
the  Commonwealth  for  expenses  attendant  upon 
two  Constitutional  Conventions,  held  in  1829  and 
in  1850,  the  sum  of  $258,906.28. 

Item  3. — Slaves  transported  and  executed, 
$311,168.35. 

This  item  is  admitted  by  the  defendant. 

Item  4 — Boundary  lines  $16,704.78. 

These  boundary  lines  were  run  under  the  au- 
thority of  specific  acts  of  the  legislature  passed 
in  1822,  1833,  1847,  1858  and  1860  (App.,.pp.  166- 
171).  Nothing  appears  in  the  record  to  indicate 
that  this  expenditure  was  one  that  could  be  called 
usual,  customary,  common,  regular,  or  annual. 
On  general  principles  the  expense  incurred  in 
settling  a  boundary  line  could  hardly  be  ex- 
pected to  recur  so  as  to  be  in  any  proper  sense, 
usual  or  customary.     I  disallow  the  item. 

Alternative  Finding. 

I  make  an  alternative  finding  at  the  request  of 
the  plaintiff  that  under  the  acts  of  the  legislature 
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-above  referred  to,  the  Commonwealth  actually 
expended  in  running  boundary  lines,  $16,704.78 
within  the  time  prescribed. 

Item  5— Maps  (Commonwealth)   $16,628.04 

"      (Board  of  Public  Works)  11,446.48 


$28,074.52 

The  maps  of  the  Commonwealth  appear  to  have 
been  made  by  virtue  of  the  provisions  of  the  stat- 
utes enacted  in  1825,  1828,  1836,  1848  and  1853 
(App.  pp.  172-175).  These  acts  all  relate  to  spe- 
cific maps  for  specific  purposes,  and  none  of  them 
indicate  that  the  work  is  to  be  one  of  a  continuing 
character,  usual,  customary  or  common.  The 
maps  provided  for  once  prepared,  the  office  of  the 
legislation  was  apparently  accomplished. 

I  disallow  the  item. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of 
the  plaintiffs  that  the  Commonwealth  expended 
under  and  by  virtue  of  the  various  acts  of  the  leg- 
islature above  referred  to  for  maps,  within  the 
time  prescribed,  the  sum  of  $16,628.04. 

As  to  the  item  of  $11,446.48,  for  maps  for  the 
Board  of  Public  Works,  I  think  a  different  rule 
applies. 

It  is  conceded  that  the  salaries  and  expenses  of 
the  Board  of  Public  Works  are  an  ordinary  ex- 
pensie.     It  was  a  great  and  important  branch  of 
the  government  exercising  control  over  its  expen 
ditures  and  discharging  responsible  duties  involv- 
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ing  a  great  many  details.  It  is  hardly  to  be  ex- 
pected that  each  item  c-i'  expense  incurred  by  this 
Board  in  the  discharge  of  its  duties  would  be  du- 
plicated or  repeated  so  as  to  become  as  to  that 
item  usual,  customary  or  continuing  in  its  charac- 
ter. 

Yet  all  the  expense  incurred  by  the  Board  in 
the  proper  discharge  of  its  duty  would  be  prop- 
erly incurred  and  within  the  contemplation  of  the 
legislation  creating  the  Board  as  a  continuing 
body  and  investing  it  with  its  duties  and  respon- 
sibilities. Its  expenses  should  be  treated  as  a 
whole.  All  expenses  that  were  reasonably  nec- 
essary to  the  proper  discharge  of  its  duty  are 
proper  expenses,  and  should  be  included  as  a  part 
of  its  aggregate  of  expenses  and  are,  1  think, 
fairly  within  the  scope  of  the  ordinary  expenses 
of  the  Board.  Maps  for  their  use  in  the  devel- 
opment of  public  improvements  were  such  an  ex- 
pense, and  I  therefore  allow  the  sum  of  $11,446.- 
48  as  a  part  of  the  ordinary  expenses  of  the 
Board  of  Public  Works,  and  therefore  a  part  of 
the  "ordinary  expenses." 

Alternative  Finding. 

I  find  at  the  request  of  the  defendant  that  the 
sum  of  $11 ,446.48  was  expended  by  the  Board  of 
Public  Works  within  the  time  prescribed  for  maps 
for  its  use. 

Item  6 — Deaf,  Dumb  and  Blind  Institution, 
$80,661.94. 

The  details  making  up  this  item  are  found  on 
pages  521-522-523,  Joint  Ex.  D-l,  pp.  5,  6  and  7. 
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All  of  these  items  were  expended  either  for  orig- 
inal construction  or  "enlargement  and  im- 
provement" of  plant,  each  of  them  increasing  the 
investment  of  the  Commonwealth  in  the  Institu- 
tion. None  of  them  were  involved  in  its  mainte- 
nance and  operation,  and  under  the  authorities 
they  were  all  extraordinary  expenses  and  are 
therefore  disallowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  aggregate  sum  of  $80,661.94  was 
expended  within  the  time  prescribed  by  the  Com- 
monwealth in  original  construction  and  additions 
and  "enlargement  and  improvement"  of  the  plant 
of  the  Deaf,  Dumb  and  Blind  Institution,  the  de- 
tails of  which  are  specifically  mentioned  on  pages 
5,  6  and  7  of  Joint  Exhibit  D.  1  (Rec,  pp.  521-2-3). 

Item  7 — International  Exchanges,  $2,836.19. 

This  money  was  expended  under  the  provisions 
of  a  statute  of  1848  (App.,  pp.  185-6),  which  au- 
thorized an  exchange  between  the  United  States 
and  the  French  Government  of  various  public 
documents.  The  act  contemplates  a  continuation 
of  such  exchanges.  It  requires  "a  report  an- 
nually to  the  joint  committee  of  Library"  indi- 
cating that  a  permanent  annual  exchange  was 
contemplated  by  the  Legislature. 

I  allow  it  as  an  ordinary  expense,  $2,836.19. 
Item  8 — Overpayment  of  Treasury  notes,  $50. 
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Nothing  appears  to  show  that  this  was  a  usual 
or  customary  expense  or  that  it  occurred  more 
than  once,  or  as  to  the  circumstances  under  which 
it  did  occur.  I  infer  that  it  was  paid  on  the  error 
of  some  officer,  and  it  could  hardly  be  assumed 
that  such  errors  would  become  usual  and  cus- 
tomary. 

I  disallow  the  item. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  Commonwealth  overpaid  on 
Treasury  notes  within  the  time  prescribed  the 
sum  of  Fifty  Dollars  ($50). 

Item  9 — Printing  Treasury  Notes,  $375.74. 

This  expense  was  incurred  under  the  provisions 
of  an  Act  passed  in  1856  authorizing  the  issue  of 
Treasury  notes  (App.,  pp.  186-187).  The  Act 
contemplated  a  permanent  method  of  borrowing 
money  by  Treasury  notes  ''issued  from  time  to 
time."  While  an  appropriation  is  made  for  only 
three  years,  there  is  nothing  in  the  Act  that  indi- 
cates that  its  operation  was  to  be  confined  to  any 
limited  period  of  time.  It  contemplates  an  in- 
definite continuation  of  the  work  provided  for. 

I  allow  the  item  as  an  ordinary  expense, 
$375.74. 

Alternative  Finding. 

I  find  at  the  request  of  the  defendant  that  the 
Commonwealth  paid  within  the  time  prescribed 
for  printing  Treasury  notes  under  an  Act  passed 
in  1856,  $375.74. 
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Item  10 — Loss  on  account  of  counterfeit  money, 
$190. 

There  is  nothing  in  the  record  that  discloses 
the  circumstances  under  which  the  loss  occurred, 
and  I  can  only  infer  that  it  was  one  of  the  sporad- 
ic instances  that  might  or  might  not  occur  in  con- 
nection with  a  currency  issued  by  the  State.  I 
cannot  assume  that  such  loss  would  be  continuing, 
usual,  or  customary. 

I  disallow  the  item. 

Alteenative  Finding. 

I  find  at  the  request  of  the  plaintiff  that  the 
Commonwealth  lost  within  the  time  prescribed  on 
account   of  counterfeit  money  $190.00. 

Item  11 — Virginia  Military  Institute,  new 
buildings,  etc.,  $151,000.00. 

The  items  making  up  this  aggregate  (found  on 
pp.  524  and'  525  Joint  Ex.  D-l,  pp.  8  and  9)  are 
all  for  the  erection  of  and  additions  to,  enlarge- 
ments and  improvements  of,  buildings  connected 
with  the  Institute,  and  installing  of  heating  and 
lighting  plants  and  are  within  the  rules  laid  down 
extraordinary  expenses,  and  therefore  disallowed. 

Alteenative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiffs  that  the  Commonwealth  expended  in 
the  erection  of  buildings  and  additions  thereto 
and  enlargements  and  improvements,     and     in- 
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stallation  of  heating  and  lighting  plants,  connect- 
ed with  the  Virginia  Military  Institute  the  sum 
of  $151,000,  the  details  of  which  appear  on  Joint 
Ex.  D  1,  pp.  8  and  9  within  the  time  prescribed. 

Item  12 — University  of  Virginia,  Repairs  and 
Improvements  to  Buildings  and  Water  Supply, 
$25,000.00. 

This  sum  was  expended  for  "repairing  and  im- 
proving the  buildings  thereof  and  for  furnishing 
a  supply  of  water  for  the  protection  and  preser- 
vation of  the  said  buildings  and  other  valuable 
property  of  the  said  Institution"  (p.  526  Joint 
Ex.  D-l,  p.  10). 

Repairing  the  buildings  would  undoubtedly  be 
an  ordinary  expense.  The  burden  is  upon  the 
plaintiff  to  establish  the  ordinary  expenses.  Noth- 
ing is  contained  in  the  record  that  will  enable  me 
to  ascertain  what  part  of  the  $25,000  was  expend- 
ed for  repairs,  and  in  the  absence  of  that  informa- 
tion, no  other  course  is  open  than  to  disallow  the 
item,  inasmuch  as  a  portion  of  it  at  least  is  for 
an  extraordinary  expense.  The  analogy  is  very 
close  between  an  item  of  this  character  and  a  case 
where  a  non-lien  and  a  lien  claim  have  been 
joined,  in  which  case  it  is  well  settled  that  the  in- 
troduction of  the  non-lien  claim,  reduces  the 
whole  claim  to  the  character  of  a  non-lien  claim. 

I  therefore  disallow  the  item. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  Commonwealth  expended  $25,- 
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000  in  "repairing  and  improving  the  buildings 
and  furnishing  a  supply  of  water  for  the  protec- 
tion and  preservation  of  said  buildings  and  other 
valuable  property  of  the  University  of  Virginia" 
within  the  time  prescribed. 

Item  13 — Improvements  Public  Square,  $1,- 
456.91. 

This  item  is  admitted  by  the  defendant. 

Improvements  Capitol  Square,  $12,278.47  (Rec. 
528  Joint  Ex.  D-l,  p.  12.) 

All  of  the  items  making  up  this  aggregate  ap- 
pear to  have  been  either  for  construction  of  addi- 
tions to  buildings,  "enlargements  or  improve- 
ments," or  installation  of  water  and  light  plants, 
and  the  item  is  therefore  disallowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  Commonwealth  expended,  within 
the  time  prescribed  for  additions  to  buildings, 
"enlargements  or  improvements"  and  installa- 
tion of  water  and  light  plants,  $12,278.47,  the 
items  of  which  appear  on  page  528  Joint  Ex.  D-l, 
p.  12. 

Item  14 — Fugitive  Slave  Expense  and  reward 
additional,  $2,201.00. 

This  item  is  agreed  to. 

Item  15 — Penitentiary  Lot,  New  Hospital 
Building,  etc.,  $13,947.48. 
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This  item  is  made  up  of  items  for  the  erection 
of  buildings,  completing  improvements,  "en- 
largements and  improvements,"  and  installation 
of  a  water   supply,   and  is  disallowed. 

Alternative  Finding. 

I  find  in  the  alternative,  at  the  request  of  the 
plaintiff,  that  the  Commonwealth  expended,  with- 
in the  time  prescribed,  the  sum  of  $13,947.48  for 
the  erection  of  buildings,  completing  improve- 
ments and  installation  of  water  supply,  the  items 
of  which  appear  on  Rec.  529  Joint  Ex.  D-l,  p.  13. 

Item  16 — Calling  out  militia  at  Wheeling  in 
1836,  $1,099. 

The  militia  appear  to  have  been  called  out  un- 
der the  provisions  of  the  Militia  Law,  and  an 
Act  was  passed  in  1838  (App.,  p.  222)  giving  them 
the  "usual  pay  of  the  militia  when  in  actual  ser- 
vice." For  the  reasons  hereafter  given  in  con- 
nection with  the  Harpers  Ferry  Item,  this  item 
is  allowed  as  an  ordinary  expense. 

Item  17 — Medical  College  of  Virginia,  addi- 
tions and  improvements  to  buildings,  $25,000. 

This  was  expended  for  enlarging  the  hospital 
and  infirmary  and  extending  the  college  buildings 
and  for  improvement  and  extension  of  the  college 
museum,  and  was  an  "enlargement  and  improve- 
ment" (Rec,  p.  530,  Joint  Ex.  D-l,  p.  14),  and  is 
an  extraordinary  expense  and  is  therefore  dis- 
allowed. 
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Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  Commonwealth  expended  $25,- 
000  for  "enlarging  the  hospital  or  infirmary,  for 
extending  the  college  buildings  and  for  improve- 
ment and  extension  of  the  college  museum" 
within  the  time  prescribed. 

Item  18 — Attorney  General's  fees,  prosecuting 
Selden  Withers  &  Company,  $500. 

This  item  stands  with  an  item  "Selden  With- 
ers &  Co.  from  Miscellaneous,  $9,351.45,"  which 
with  other  items  make  the  aggregate  of  item  "23 
Sundry  B.  P.  W.  expenses  $36,728.50"  (Sup.  Ex. 
10).  It  is  conceded  that  the  Selden  Withers  & 
Co.  $9,351.45  was  a  "part  of  the  expense  of  selling 
the  bonds  of  the  state."  This  item  of  $500  being 
of  the  same  character,  an  advance  fee  for  collect- 
ing the  Selden  Withers  &  Co.  item,  for  the  rea- 
sons given  under  item  5  as  to  maps  for  the  Board 
of  Public  Works,  is  allowed. 

Item  19 — Eastern  &  Western  Asylums,  $344,- 
295.57. 

All  of  the  items  making  up  this  aggregate 
(found  on  pp.  531,  532,  533,  534,  535,  536,  537  and 
538  of  Rec.  Joint  Ex.  D-l,  pp.  15,  16,  17,  18,  19, 
20,  21  and  22)  are  for  additional  buildings  and 
completing  buildings  and  installing  water  plants 
with  the  exception  of  an  item  of  $5,000  (Rec,  p. 
532;  Ex.  D-l,  p.  16),  and  $7,450.01  (Rec,  p.  538, 
Ex.  D-l,  p.  22)  and  are  therefore  in  the  nature 
of  construction,  additions  to  plant  and  increase 
of  the  investment  of  the  state  in  the  plants  and 
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are  extraordinary  expenses  and  therefore  dis- 
allowed. 

The  item  of  $5,000  was  expended  under  the  Act 
of  Feb.  14,  1844  (page  16,  Chap.  11)  which  author- 
ized an  expenditure  of  $5,000  "for  the  purpose  of 
remodeling  and  repairing  the  body  of  the  old 
building." 

Repairing  is  clearly  an  ordinary  expense. 
Whether  remodeling  would  be  or  not  would  de- 
pend upon  the  character  of  the  work  contemplat- 
ed.    The  second  section  of  the  Act  provides: 

"that   before  the   repairs  mentioned  in  the 
preceding  section  shall  be     contracted     for, 

&c." 

apparently  treating  "remodeling  and  repairing" 
as  repairs.  As  to  this  item,  I  think  it  is  reason- 
able to  conclude  that  the  remodeling  was  in  the 
nature  of  repairs  and  that  the  item  is  an  ordinary 
expense,  and  I  therefore  allow  it  as  such  $,5,000.00. 
The   item   "support"   is   admitted  7,450.01 

With  these  exceptions  the  aggregate  is  disal- 
lowed. 

The  items  of  $7,000  on  page  532,  and  $17,750  on 
page  533,  include  repairing  among  other  items.  It 
is  impossible  to  separate  the  items  of  repair  from 
the  other  items  and  they  are  disallowed  for  that 
reason. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  under  this  item,  that  the  Commonwealth 
expended  within  the  time  prescribed  the  aggre- 
gate of  $331,845.56,  for  additional  buildings,  com- 
pleting buildings  and  installing  water  plants. 
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Item  20— Gun  House  at  Alexandria. .  .      $900.00 

Item  21 — Cannon  House,  Surrey  Co'...        110.00 

Item  22 — Cannon  House  for  Richmond 

Artillery    1,079.09 

These  items  are  all  for  construction  of  build- 
ings, the  lasi  two  by  virtue  of  special  acts  there- 
for (App.,  p.  246)  are  extraordinary  expenses  and 
are  disallowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  Commonwealth  expended  within 
the  time  prescribed  for  the  purposes  above  indi- 
cated in  the  items  20,  21  and  22,  the  sum  of  $900, 
$110  and  $1,079.09,  respectively. 

Item  23 — Sundry  Board    of    Public 
Works   expenses    $36,728.50 

"Supplemental  Ex.  10." 

All  of  the  items  making  up  this  sum  appear  to 
have  been  legitimate  expenses  of  the  Board  of 
Public  Works,  reasonably  and  necessarily  in- 
volved in  the  discharge  of  their  duties  and  are 
therefore,  for  the  reasons  above  given  under 
Item  5  as  to  maps  for  the  Board  of  Public  Works, 
reasonably  within  the  scope  of  the  ordinary  ex- 
penses of  the  Board  of  Public  Works,  and  are 
to  be  treated  as  an  ordinary  expense  of  the  State 
and  are  allowed. 

Item  24— Aggregate,  $18,574,747.84. 
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For  the  reasons  heretofore  given  this  item  is  al- 
lowed as  an  ordinary  expense. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the  de- 
fendant that  the  Commonwealth  expended  within 
the  time  prescribed  for  interest  on  its  public  debt 

the  sum  of  $18,574,747.84. 

Harpers  Ferry  Raid. 

The  full  amount  of  the  expenditure  for  the  Har- 
pers Ferry  Raid  by  the  State  of  Virginia  was  the 
sum  of  $255,745.77.  $3,982.12  should  be  credited 
to  the  expenditure  for  sundry  returns,  leaving  the 
actual  expenditure,  $251,763.65.  The  question 
now  to  be  determined  is  whether  that  is  fairly 
within  the  scope  of  the  term  "ordinary  ex- 
penses," as  that  term  is  used  in  the  decree. 

The  Constitution  of  the  United  States  recog- 
nizes the  essential  character  of  the  militia  (Con. 
Art.  1,  sec.  8,  part  15  and  16,  Code  of  Va.,  1860,  p. 
17).  The  Virginia  Bill  of  Rights  declares  that  a 
"well  regulated  militia  *  *  *  is  the  proper 
natural  and  safe  defense  of  a  free  state."  (Coae 
Va.,  1860,  p.  34,  sec  13.)  Virginia  has  had  an  ac- 
tive and  expensive  militia  established  since 
1705  (do.  134  note).  The  Governor  is  authorized 
to  "call  forth  the  militia"  when  any 

"combination  whether  for  dismembering  the 
State  or  establishing  in  any  part  of  it  a  sep- 
arate government,  or  for  any  other  purpose 
shall  become  so  powerful  as  to  obstruct  in 
any  part  of  this  state  the  due  execution  of  the 
laws  thereof." 

(Code  Va..  1860,  page  118,  sec,  2.) 
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Under  the  title  head  of  "Public  Defense"  is 
found  most  extensive,  detailed,  and  comprehen- 
sive statutory  provisions  providing  for  its  organi- 
zation, maintenance  and  control,  occupying  45 
pages  of  the  statutes.  (Code  Va.,  I860,  page 
134). 

It  provides  for  salaried  officers  (do.  142,  sec. 
27).  For  pay  of  certain  officers  (do.  148,  sec.  8). 
For  annual  muster  (do.  147,  sec.  4)  ;  two  trainings 
annually  for  "the  officers  of  each  County"  (do. 
147,  sec.  4).  For  cavalry  and  artillery  (do.  page 
151,  sec.  11).  "In  case  of  any  invasion  or  insur- 
rection within  the  limits  of  any  division 
the  commandant  of  such  division"  has  power 
' '  to  order  out  for  the  defense  of  the  State  the  mil- 
itia or  any  part  thereof"  (do.  161,  sec.  1).  "The 
officers  and  soldiers  when  called  into  the  actual 
service  of  the  State  shall  be  entitled  to  the  same 
camp  equipage,  pay,  subsistence,  forage  and  other 
emoluments  to  which  similar  officers  and  soldiers 
are  entitled  in  the  service  of  the  United  States." 
(do.  page  164,  sec.  14.) 

The  expense  of  this  establishment  was  large, 
and  the  amount  $1,030,594.11  is  admitted  to  be  an 
"ordinary  expense." 

It  is  clear  that  the  militia  is  organized  and 
maintained  not  for  continuous  active  service  but 
only  that  from  time  to  time  as  occasion  may  re- 
quire it  may  be  called  into  "actual  service."  It 
is  maintained  for  the  express  purpose  of  meeting 
exigencies  the  nature  of  which  cannot  be  specific- 
ally foreseen.  The  possibility  of  the  occurrence 
of  the  exigency  is  all  that  can  justify  the  existence 
of  the  militia  establishment.  If  the  expense  of 
maintaining  the  militia  in  order  that  a  State  may 
be  prepared  to  meet  the  exigency  when  the  occa- 
sion arises  is  an  "ordinary  expense,"  it  is  diffi- 
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cull  to  sec  why  the  expense  involved  in  meeting 
the  exigency  itself,  thus  provided  for,  the  accom- 
plishing of  the  sole  purpose  of  the  militia,  is  not 
also  within  the  fair  scope  of  an  ''ordinary  ex- 
pense." It  is  a  legitimate  part  of  the  whole  ex- 
pense of  the  militia  establishment.  Its  expenses 
should  be  treated  as  a  whole.  That  the  ap- 
propriations were  made  "for  the  defense  of  the 
Commonwealth"  has  no  significance  as  showing 
that  they  were  unusual  or  extraordinary.  This 
language  was  no  doubt  used,  not  for  the  purpose 
of  indicating  that  the  Harpers  Ferry  Raid  was 
unusual  or  extraordinary  and  beyond  the  scope  of 
the  militia's  duties,  but  for  the  purpose  of  refer- 
ring the  appropriation  to  that  branch  of  the  pub- 
lic service  which  the  legislature  had  technically 
designated  the  "Public  Defense."  That  the 
Harpers  Ferry  Raid  was  signalized  by  important 
and  far  reaching  consequences  without  precedent 
in  the  history  of  the  State,  and  impossible  of  du- 
plication, does  not  differentiate  it  from  other,  and 
less  significant  exigencies,  that  may  have  oc- 
curred or  that  might  be  expected  to  occur.  It  is 
not  the  cause,  but  the  result  of  the  exigency,  which 
obstructs  "in  any  part  of  this  State  the  due  ex- 
ecution of  the  laws  thereof,"  and  that  "renders 
it  necessary  to  invoke  the  militia."  The  Har- 
pers Ferry  Raid,  was  then,  an  exigency  which 
might  ordinarily  occur,  which  was  clearly  within 
the  contemplation  of  the  legislature  when  it  cre- 
ated and  maintained  the  militia,  one  of  the  spe- 
cific things  for  which  the  annual  expenditures 
were  made,  and  I  think  it  is  for  these  reasons, 
within  the  fair  meaning  of  the  decree  an  "ordi- 
nary expense,"  and  the  sum  of  $251,763.65  is 
therefore  allowed  as  such. 
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Primary  Schools. 

The  amount  expended  on  account  of  primary 
schools  was  $3,056,229.84  ;Rec.  p.  538-H).  Of 
this  amount  thus  expended,  the  defendant  admit* 
that  the  sum  of  $655,908.73  stated  by  tiiem  as 
"paid  from  capitation  tax"  is  an  ordinary  ex- 
pense and  should  be  so  charged.  They  deny  that 
the  balance  of  $2,400,331.11  is  so  chargeable  for 
the  reason  that  it  was  derived  from  other  sources 
than  the  capitation  tax  or  "on  account  of  the 
source  from  which  it  was  derived"  (Rec.  p. 
515-D-l,  p.  1;  538  H.     Deft.'s  Ex.  D-2,  p.  7). 

The  "Literary  Fund"  from  which  these  ex- 
penditures were  made  came  from  three  sources; 
First, 

"all  money,  stocks  or  other  property  which 
now  or  hereafter  may  belong  to  the  Literary 
Fund"  (App.,  p.  207); 

Second, 

"Whatever  shall  accrue  to  the  State  from 
escheats,  forfeitures  or  fines  (except  militia 
fines)  from  the  estate  of  a  decedent  of  which 
there  is  no  other  distributee  or  from  any 
other  property  or  derelict  and  having  no 
other  owner"  '(Code  Va.  1849— App.,  p." 207). 

Third,  The  auditor  of  public  accounts  was  re- 
quired by  law  to 

"set  apart  and  pay  into  the  Treasury  to  the 
credit  of  the  Literary  Fund  for  the  purposes 
of  education  in  primary  and  free  schools,  the 
amount  of  the  capitation  tax  for  the  preced- 
ing year"  (Act,  March  25, 1853,  App.,  p.  208). 
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From  the  fund  thus  created  there  was  expend- 
ed, $45,01)0.;  $70,000.,  $75,000  and  $80,000  annual- 
ly (Code  Va.  1860,  pp.  410-7  note.) 

I  have  already  held,  under  a  preceding  para- 
graph, that  an  expenditure  for  this  purpose  was 
an  ordinary  expense,  and  not  an  ''expenditure." 
It  is  conceded  that  as  to  $655,908.73,  that  conclu- 
sion is  correct,  because  it  was  "paid  from  the 
capitation  tax." 

I  find  nothing  in  the  legislation  or  in  the  de- 
cree that  sustains  this  distinction.  The  sum  of 
$655,908.73  was  not  "paid  from  the  capitation 
tax."  Under  the  express  provision  of  the  Stat- 
ute, the  capitation  tax  was  paid  "into  the  Treas- 
ury to  the  credit  of  the  Literary  Fund",  and  when 
it  arrived  in  the  Treasury  it  was  mingled  with  all 
the  other  funds  that  were  the  property  of  the 
"Literary  Fund."  It  is  only  the  amount  of  the 
capitation  tax  that  is  paid  out  of  the  Treasury 
for  the  purposes  of  education.  There  are  no  ear- 
marks upon  the  capitation  tax  by  which  it  can  be 
traced  into  the  Treasury,  and  then  out  of  the 
Treasury,  as  a  disbursement  for  educational  pur- 
poses. The  provision  as  to  the  capitation  tax  is 
not  an  appropriation  of  the  tax  per  se,  but  is 
simply  a  provision  on  the  part  of  the  state  deter- 
mining the  minimum  amount  that  shall  be  con- 
tributed annually  from  the  revenues  raised  by 
taxation  to  the  Literary  Fund,  to  supplement  the 
first  and  second  sources  of  income.  The  amount 
to  be  spent  "for  the  purpose  of  education"  was 
by  no  means  limited  to  the  "amount  of  the  capita- 
tion tax."  It  exceeded  it  by  the  amount  of  $2,- 
400,331.11.  These  three  sources  of  income  when 
they  reached  the  Treasury  constituted  a  common 
fund  known  as  the  "Literary  Fund."       Out    of 
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that  common  fund  all  of  the  disbursements 
were  made  for  the  purposes  of  education.  The 
decree  does  not  authorize  me  to  inquire  into 
the  source  from  which  the  money  reached  the 
Treasury,  and  determine  the  amount  of  the  ordi- 
nary expenses,  expended  from  this  fund,  by  the 
amount  of  any  particular  source,  from  which 
the  fund  derived  its  revenue.  If  one  dollar 
expended  for  primary  schools  from  the  "Liter- 
ary Fund"  made  up  from  these  various  contribu- 
tions, is  an. ordinary  expense,  I  can  see  no  reason 
why  every  dollar  coming  from  the  same  fund,  and 
expended  for  the  same  purpose,  is  not  also  an 
"ordinary  expense." 

I  therefore  find  that  the  sum  of  $3,056,239.84 
is  an  ordinary  expense.  Inasmuch  as  the  sum  of 
$655,908.73  has  already  been  included  among  the 
items  which  make  up  $18,207,684.29,  there  is  to 
be  added  to  it  in  order  to  charge  $3,056,239.84 
as  an  ordinary  expense  the  difference  between 
that  sum  and  $655,908.73  or  $2,400,331.11. 

Alternative  Finding. 

I  find  at  the  request  of  the  defendant,  as  an 
alternative  finding,  that  the  amount  of  the  cap- 
itation tax  during  the  period  in  which  the  sum  of 
$3,056,239.84  was  expended  for  schools  was  $655,- 
908.73. 

Surveys. 

I  have  already  held  under  Paragraph  III,  that 
the  sum  of  $106,983.67  expended  for  surveys  by 
the  Board  of  Public  Works  was  general  in  its 
character,  and  should  be  charged  as  an  ordinary 
expense  and  the  item  is  here  so  charged  $106,- 
983.67. 
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Summary   Ordinary   Expenses. 

The  amount  agreed  upon  be- 
tween the  parties,  is $18,207,684.29 

1.     Tobacco  receipts   $353,123.96 

3.     Slaves   transported   and  ex- 
ecuted      $311,168.35 

5.     Maps,      Board      of     Public 

Works    $11,446.48 

7.     International  Exchanges  .  . .  $2,836.19 

9.     Printing  Treasury  Notes   .  .  $375.74 

13.  Improvements    in    public 

square    $1,456.91 

14.  Fugitive  slave    expense;  re- 

ward additional    $2,201.00 

16.     Calling  out  militia  at  Wheel- 
ing in  1836 $1,099.00 

18.  Atty.-Genl.'s    fees  prosecut- 

ing Selden,  Withers  &  Co. 

claim    $500.00 

19.  Remodeling    and    repairing 

old    building    of    Eastern 

Asylum   $5,000.00 

Support  Western  Asylum  . .  $7,450.01 

23.  Sundry      Board    of    Public 

Works  expenses   $36,728.50 

24.  Interest  on  public  debt   ....     $18,574,747.84 
Expenses  of  Harper's  Ferry 

Raid $251,763.65 

Expended  for     primary 

schools    $2,400,331.11 

General  expenses     connected 
with  surveys   $106,983.67 

$40,274,896.70 
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Summary  Alternative  Findings. 

1.  At  the  request  of  the  defendant, 

that  the  Commonwealth  receiv- 
ed from  Tobacco  Receipts $353,123.96 

2.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  two  Constitutional 
Conventions,  held  in  1829  and 
1850    $258,906.28 

4.  At  the  request  of  the  plaintiff, 

that  under  the  acts  of  the  legis- 
lature above  referred  to,  the 
Commonwealth  expended  in 
running  boundary  lines $16,704.78 

5.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended under  acts  of  the  legis- 
lature for  maps $16,628.04 

6.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended in  original  construction 
and  other  additions  to  or  in- 
crease of  the  plant  of  the 
Deaf,  Dumb  and  Blind  Institu- 
tion, the  details  of  which  are 
on  pp.  5,  6  and  7  of  Joint  Ex. 
D-l $80,661.94 

8.  At  the  request  of  the  plaintiff, 
that  the  Commonwealth  over- 
paid on  Treasury  notes $50.00 

At  the  request  of  the  plaintiff 
that  the  Commonwealth  lost  on 
account  of  counterfeit  money.  $190.00 
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11.  At  the  request     of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended in  the  erection  of 
buildings  and  additions  there- 
to and  installation  of  heating 
and  lighting  plants  connected 
with  the  Va.  Military  Institute     $151,000.00 

12.  At  the  request     of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended in  ''repairing  and  im- 
proving the  buildings  and  fur- 
nishing a  supply  of  water  for 
the  protection  and  preserva- 
tion" of  buildings  &c.  of  the 
University  of  Virginia    $25,000.00 

13.  At  the  request     of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  Improvements  to 
Capitol  Square,  the  sum  of . . .  .       $12,278.47 

15.  At  the  request  of  the  plaintiff, 
that  the  Commonwealth  ex- 
pended on  additions  to  Peni- 
tentiary lot,  New  Hospital, 
Buildings,  etc $13,947.48 

17.  At  the  request  of  the  plaintiff, 
that  the  Commonwealth  ex- 
pended for  "enlarging  the  hos- 
pital and  infirmary  and  ex- 
tending the  college  buildings, 
and  for  improvement  and  ex- 
tension of  the  College  muse- 
um" of  the  Medical  College  of 
Virginia    $25,000. 
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19.  At  the  request    of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended on  the  Eastern  &  West- 
ern Asylums  for  items  appear- 
ing on  pages  531  to  538  inch — 
Joint  Ex.  D-l,  pp.  15  to  22  incl     $331,845.56 

20.  At  the  request     of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  Gun  House  at  Alex- 
andria      $900.00 

21.  At  the  request     of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  Cannon  House, 
Surrey  County   $110.00 

22.  At  the  request     of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  Cannon  House  for 
Richmond  Artillery   $1,079.09 

23.  At  the  request     of     defendant, 

that  the  Commonwealth  ex- 
pended for  expenses  of  the 
B.  P.  W $36,728.50 

24.  At  the  request     of     defendant, 

that    the     Commonwealth    ex- 
pended for  interest  on  its  pub 
lie  debt   $18,574,747.84 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff,  that  the  amount  of  the  ordinary  ex- 
penses and  the  apportionment  thereof,  accord- 
ing to  the  claims  of  the  plaintiff,  are  correctly 
stated  on  pages  515  and  516  of  the  Record. 
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Division     of     Ordinary     Expenses      of     Government     by  Plaintiff's 
Method  as  Shown  in  Joint  Exhibit  D-l,  Pages  2-3. 

ORDINARY  EXPENSES  DIVIDED  BY'  DECADES. 

Mar.    19,  1823,  to  Sept.  30,  1830 33,668,579.80 

Oct.       1,  1830,  to  Sept.  30, 1840 5,853,049.82 

Oct.       1,  1840,  to  Sept.  30,  1850 9,048,798.43 

Oct.       1,  1850,  to  Dec.    31,  1860 21,704,468.65 


$40,274,896.70 


DIVIDED  OX  BASIS  OF  AVERAGE  TOTAL  POPULATION  INCLUDING  SLAVES. 

1st    Decade— Virginia 85.9789';  $3,154,204.56 

West  Virginia 14.0211'/;  $514,375.24 

2d      Decade— Virginia 83.621 8< ,  4,894,425.61 

West  Virginia 16.3782';  958,624.21 

3d      Decade— Virginia 80.2045',.;  7,257,543.54 

West  Virginia 19.7955r;  1,791,254.89 

4th    Decade— Virginia 77.5014%  16,821.267.07 

West  Virginia 22.4986%  4,883,201.58 


Total    Virginia $32,127,440.78 

Total   West  Virginia    . 8,147,455.92 


Grand  Total  as  above  $40,274,896.70 

DIVIDED  ON  BASIS  OF  AVERAGE  TOTAL  POPULATIOX  EXCLUDING  SLAVES. 

1st     Decade— Virginia 79.3334',  $2,910,409.09 

West  Virginia 20.6666',;      758,170.71 

2d      Decade— Virginia 76.162.",',  4,457,829.07 

West  Virginia 23.8375;%      1,395,220.75 

3d      Decade— Virginia 71.9611%  6,511,614.89 

West  Virginia 28.0389%      2,537,183.54 

4th    Decade— Virginia 68.8438%-  14,942,180.99 

West  Virginia 31.1562';      6,762,287.66 


Total    Virginia    28,822,034.04 

Total    West   Virginia    11,452,862.66 


Grand  Total  as  above  $40,274,896.70 


Division     of     Ordinary     Expenses  of    Government    by    Defendant's 
Method  as  Shown   in  Joint  Exhibit  D-E   Pace    1. 
Total  Ordinary  Expenses  to  be  Divided $40,274,896.70 


DIVIDED  ON   BASIS   OF  TOTAL  AVERAGE   POPULATION*    WITH 

SLAVES. 

Virginia    81.3718'  >        $32,772,408.39 

West    Virginia    18.6282',;  7,502,488.31 

DIVIDED  OX  BASIS  OF  TOTAL  AVERAGE  POPULATION  WITHOUT 

SLAVES. 

Virginia    73.3369%       $29,536,360.72 

West   Virginia    26.6631%         10,738,535.98 

I  find  that  the  method  adopted  by  the  plaintiff  of,  ascertaining 
••the  average  total  population",  is  the  closest  and  most  accurate 
approximation  upon  which  the  ordinary  expenses  can  be  apportioned 
to  '•the  average  total  population",  as  the  object  to  be  ascertained, 
is  the  population  in  existence,  at  the  time  the  ordinary  expenses  to 
be  apportioned,  were  paid,  and  I  therefore  adopt  the  plantiff's 
method. 
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Paragraph  'V  of  Decree. 

5.  "And  also  on  the  basis  of  the  fair  esti- 
mated VALUATION  OF  THE  PROPERTY,  REAL  AND  PER- 
SONAL, BY  COUNTIES,  OF  THE  STATE  OF  VIRGINIA." 

This  paragraph  is  clearly  in  the  alternative 
with  the  last  clause  of  Paragraph  IV.  That  para- 
graph requires  "such  proportion  of  the  ordinary 
expenses     *  *     on  the  basis     of     the     total 

average  population,"  and  Paragraph  V.  "also  on 
the  basis  of  the  fair  estimated  valuation,"  two 
alternatives,  each  predicated  upon  the  same  "or- 
dinary expenses."  How  any  proportion  of  the 
ordinary  expenses  can  be  predicated  upon  a  valu- 
ation that  is  not  coterminous  with  the  "ordinary 
expenses",  but  taken  two  and  a  half  years  later 
under  a  profound  change  in  conditions,  affecting 
the  amount  of  that  valuation,  can  serve  any  use- 
ful purpose  in  apportioning  such  "ordinary  ex- 
penses" it  is  difficult  to  see.  If  an  ordinary  ex- 
pense is  a  charge  upon  valuation,  it  can  only  be 
a  charge  upon  the  valuation  in  existence  at  the 
time  the  ' '  ordinary  expense ' '  is  incurred,  and  not 
upon  another  and  entirely  different  valuation  at 
a  later  period.  The  case  has,  however,  been  tried 
upon  the  hypothesis  that  the  "fair  estimated 
valuation,"  is  as  of  June  20,  1863,  and  while  I 
think  January  1,  1861  is  the  true  date,  I  will  first 
find  the  fair  estimated  valuation  on  June  20,  1863. 
Both  parties  start  with  the  assessed  valuation  of 
real  estate  made  in  1856,  and  which  it  was  pro- 
vided by  Acts  passed  March  27,  1862  and  March 
28,  1863  "shall  be  permanent  and  not  be 
changed"  for  those  years  respectively  (App.  p. 
133).      The  taxes  were  assessed  as  of  February  1 
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(Code  of  Va.  1860,  p.  197,  sec,  48)  (Acts  Gen. 
Assembly,  1863,  Chap.  1,  p.  1).  The  rate  of  as- 
sessment in  '61  (See  PUT.  Ex.  H-l)  was  at  the 
rate  of  forty  cents  on  a  hundred.  The  Act  of 
1863  increased  the  rate  of  taxation  to  100  cents 
on  a  hundred  and  generally,  one  hundred  and 
fifty  per  cent.  The  Act  of  1862  contained  no 
provisions  as  to  changing  the  assessment  of  real 
estate      The  Act  of  1863,  sec.  91,  provided  that 

"as  many  tracts  of  land  and  lots  with  im- 
provements thereon  situate  in  counties  in- 
vaded by  the  public  enemy  have  been  perma- 
nently diminished  in  value  by  said  invasion 
and  despoiled  and  reduced  in  value  by  mili- 
tary occupation  and  by  the  waste  and  vio- 
lence incident  to  war,  it  shall  be  the  duty  of 
the  Commissioners  of  the  Revenue,  for  such 
counties  upon  the  requisition  of  the  owner  of 
any  real  property  situate  in  such  counties  or 
•  of  his  agent  to  make  a  new  assessment  of 
such  real  property  upon  the  following  basis 
and  mode  of  valuation,  viz. :  The  commis- 
sioner shall  deduct  from  the  amount  at  which 
such  property  stands  assessed  at  its  last  as- 
sessment such  sum  as  is  equal  to  a  fair  esti- 
mate of  the  permanent  diminution  in  the 
value  thereof  caused  by  the  invasion  of  such 
county  and  of  the  permanent  injury  and 
damage  inflicted  upon  such  property  by  mili- 
tary occupation  thereof  and  the  waste  and 
violence  incident  to  war"  (App.  pp.  133-4). 

and  then  follows  a  provision  that  the 

"permanent   diminution,   injury   and     dam- 
age" 

should  be  measured  by  the  "standard  and  rate  of 
valuation"  as  if  it  had  "been  estimated  during 
the  year  1856,"  the  remainder  to  be  the  valua- 
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tion  to  be  assessed.  The  change  of  valuation 
could  be  made  only  "upon  the  requisition  of  the 
owner."  The  defendant  claims  that  it  is  to  be 
presumed  that  the  owner  made  the  application 
where  there  was  any  diminution  in  value  for  that 
cause  and  that  as  to  the  counties  actually  sub- 
jected to  "military  occupation"  the  presumption 
is  that  the  assessors  valuation  for  1863  repre- 
sents the  actual  value  after  these  proceedings 
had  been  had.  The  law  provided  also  for  adding 
to  or  taking  from  the  assessment  on  the  addition 
or  loss  of  buildings  (Code  of  Va,  1860,  chap.  35, 
sees.  31,  32,  33  &  34,  pp.  193-4).  Nothing  ap- 
peared in  the  case  to  indicate  that  any  requisi- 
tions had  been  made  by  owners  for  a  reduction  in 
value  under  the  provisions  of  Sec.  91.  If  there 
is  a  presumption  that  the  requisitions  were  made 
and  the  values  were  correspondingly  reduced  un- 
der the  provisions  of  this  section,  that  presump- 
tion is  overcome  by  the  fact  that  the  valuation  of 
real  estate  for  1863,  was  $378,534,712.35  (Rec.  p. 
639 — Ex.  E-l,  p.  1)  as  against  a  valuation  for 
1861  $317,330,219.26  (Plffs.  Ex.  H-l,  p.  647),  and 
valuation  for  1860  of,  $377,947,112  (do). 

It  will  be  seen  that  the  valuations  for  1863  and 
1860  are  substantially  the  same.  While  the  val- 
uation for  '63  exceeds  that  given  for  1861,  it 
should  be  noted  that  quite  a  number  of  counties 
were  omitted  in  1861  which  were  valued  in  1863  at 
about  $36,000,000,  which  added  to  $317,330,229,26 
would  make  an  aggregate  of  $353,330,229.36,  so 
that  the  valuation  of  real  estate  in  1863  instead 
of  being  reduced  as  it  inevitably  would  have  been 
if  there  had  been  any  diminution  on  the  requisi- 
tion of  the  owners,  shows  substantially  the  same 
value  as  in  1860  and  an  increase  over  1861. 


PARAGRAPH    V. 


145 


The  assessments  as  stated  in  the  schedules  for 
Virginia  and  West  Virginia  stand  therefore  un- 
affected by  any  of  the  considerations  growing 
out  of  the  war  conditions  on  June  20,  1863,  and 
are  practically  the  assessments  of  1856. 

The  plaintiff  claims  that  because  of  the  fact 
that  the  real  estate  was  within  the  limits  of  the 
Confederacy,  whose  territory  was  to  a  large  ex- 
tent the  theatre  of  active  war,  occupied  by  con- 
tending armies,  had  been  ravaged  and  in  part 
destroyed,  with  agriculture  and  manufactures 
practically  paralyzed,  there  was  a  depreciation  of 
its  value  by  at  least  fifty  per  cent  in  all  of  Vir- 
ginia and  the  same  in  the  counties  of  Berkeley, 
Greenbrier,  Hampshire,  Hardy,  Jefferson,  Mer- 
cer, Monroe,  Morgan,  Pendleton  and  Pocahontas 
in  West  Virginia  (Rec,  p.  640,  Ex.  E-l,  p.  2). 

If  this  contention  is  sustained  the  "fair  estimat- 
ed valuation  of  the  real  property  of  Virginia" 
would  be  $148,042,730.15;  and  in  West  Virginia, 
$67,676,127.44.  To  establish  this,  they  rely  upon 
the  general  presumption  that  a  marked  decrease 
in  value  would  result  from  the  war  conditions,  the 
opinions  of  witnesses  and  the  sale  of  different 
parcels  of  real  estate. 

My  attention  has  been  called  to  cases  tending  to 
show  that  the  assessments  are  admissible  as 
tending  to  show  the  value  of  real  and  personal 
property  at  the  time  of  the  assessment.  Inas- 
much as  each  party  relies  upon  the  assessment  as 
the  basis  of  their  respective  valuations,  and  there 
is  no  other  evidence  in  the  case,  and  no  other  is 
probably  obtainable,  that  tends  to  show  the  value 
of  the  real  and  personal  property  as  a  whole  at 
the  time  in  question,  I  shall  treat  the  assessments 
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as  one  of  the  competent  elements  for  the  purpose 
of  determining  the  fair  estimated  valuation. 

The  defendant  contends  that  Virginia  is  estop- 
ped from  denying  that  the  assessed  valuation  in 
1863  is  the  ''fair  estimated  valuation"  and  rely 
upon  State  v.  Turnpike  Co.,  22  Tenn.  (3  Hum- 
phrey), 305,  and  State  v.  Hamilton,  30  Tenn.  (11 
Humphrey),  47,  which  hold  that  the  analogy  be- 
tween the  agent  of  the  state  employed  to  "trans- 
act its  ordinary  business  and  operations"  is  com- 
plete between  that  of  an  agent  of  an  individual 
person,  acting  through  his  agent,  and  the  state 
is  equally  bound  thereby.  State  v.  Crutcher,  32 
Tenn.,  504,  515,  is  to  the  same  effect  except  as  an 
additional  reason  for  holding  that  the  settlement 
involved  in  that  case  bound  the  state,  it  appeared 
that  it  had  "received  the  approval  of  the  legis- 
lature." 

As  to  these  cases  it  is  to  be  said  that  the  asses- 
sors assessing  property  are  not  acting  as  agents 
of  that  character.  As  is  said  in  Stanley  v.  Board 
of  Supervisors,  121  U.  S.,  535,  also  cited  by  the 
defendant,  "their  action  is  judicial  in  its  charac- 
ter." 

11  Amer.  &  Eng.  Ency.  of  Law,  2nd  Ed.,  396, 
and  cases  cited,  is  relied  upon  as  establishing  the 
doctrine  that  a  state  may  be  estopped  by  its  cove- 
nants in  a  deed. 

The  cases  all  proceed  upon  the  theory  that  as 
to  the  deed  or  grant,  the  state  acts  in  its  pri- 
vate capacity,  and  is  therefore  governed  by  the 
same  rules  that  apply  under  the  same  circum- 
stances to  private  individuals,  a  state  of  facts 
that  does  not  obtain  at  bar,  as  there  is  no  deed  or 
grant  here,  and  there  is  no  action  by  the  state  in 
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its  private  character  and  no  ground  for  an  estop- 
pel. Cases  like  Stanley  v.  Board  of  Supervisors, 
121  U.  S.  535,  are  cited  for  the  purpose  of  show- 
ing that  the  assessment  cannot  be  attacked  col- 
laterally by  a  tax  payer,  but  this  is  not  a  case  of 
a  tax  payer  contesting  either  the  validity  or  the 
amount  of  the  tax  assessed,  and  those  cases  pro- 
ceed upon  the  ground  that  remedies  are  provided 
by  statute  for  the  tax  payers.  Moreover,  in 
that  case  the  Court  held  that  the  valuation  fixed, 
was  not  conclusive  even  as  against  the  tax  payer, 
as  while  they  hold  that  the  tax  could  not  be  at- 
tacked collaterally,  they  also  hold  that 

"when  the  over-valuation  of  property  has 
arisen  from  the  adoption  of  a  rule  of  ap- 
praisement which  conflicts  with  a  constitu- 
tional or  statutory  direction  and  operates  un- 
equally not  merely  on  a  single  individual  but 
on  a  large  class  of  individuals  or  corpora- 
tions, a  party  aggrieved  may  resort  to  a 
Court  of  equity  to  restrain  the  exaction  of 
the  excess,  upon  payment  or  tender  of  what 
is  admitted  to  be  due"  (pp.  550-1). 

While  insisting  upon  the  position  that  the  as- 
sessed valuation  is  conclusive  upon  Virginia,  de- 
fendant calls  my  attention  to  cases,  which  it  is 
contended,  require  me  to  take  judicial  notice  that 
these  valuations  "are  far  below  the  market  value 
of  the  property  assessed". 

In  State  v.  Savage,  91  N.  W.  716,  720,  acting 
upon  an  assessment,  the  Court  took  judicial  no- 
tice that  it  was  "notorious"  that  the  assessment 
was  at  only  twenty  to  ten  per  cent  of  the  value 
of  the  property. 
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In  Railroad  &  Tel.  Cos.  v.  Board  of  Equalizers, 
85  F.  R.  302,  the  Court  said,  if  it  "may  judicially 
know  an  established  custom"  real  property  was 
assessed  "at  a  rate  not  exceeding  75  per  cent,  of 
actual  value"  (p.  310).     And  the  Court  also  said: 

"It  is  a  matter  of  familiar  and  common 
knowledge  with  every  citizen  of  the  State 
[Tennessee]  that  ordinary  real  property  is 
assessed  for  general  taxation  at  a  percentage 
ranging  from  50  to  75  per  cent,  of  actual 
value  "(p.  308). 

The  Court  cited  Railway  v.  Guenther,  19  F.  R. 
395  where  in  speaking  on  the  same  subject,  the 
Court  said : 

' '  But  from  the  other  proof  in  the  cause  and 
from  what  the  Court  may  judicially  know" 

the  assessments  were 


"one-fourth  below  their  real  value"  (p.  399). 

The  Court  in  that  case  also  cited  Board  of  Super- 
visors of  Bureau  County  v.  Chicago  B.  &  Q.  R. 
Co.,  44  111.  229  where  the  Court  said : 

"It  is  an  admitted  fact  on  both  sides  of 
this  controversy  that  the  property  of  no  one 
owner  in  the  County  of  Bureau  has  been  tax- 
ed on  its  real  value"  (p.  239). 

In  that  case  it  appeared  that 

"property  of  individuals  ranged  from  one- 
fifth  to  one-third  of  its  cash  value"  (p.  237). 

These  facts  appeared  by  proof  and  were  not  a 
matter  of  judicial  notice. 
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In  Cummin  gs  v.  National  Bank,  101  U.  S.  153, 
also  cited  in  the  opinion,  the  Court  said: 

"But  it  is  a  matter  of  common  observation 
that  in  the  valuation  of  real  estate  this  rule 
is  habitually  disregarded"  (p.  162). 

The  Court  had  already  decided  the  case  and  it  ap- 
peared "by  the  testimony  of  four  or  live  asses- 
sors" that  they  had  established  a  rule  by  which 
real  and  personal  property  was  assessed  at  one- 
third  of  its  actual  value.  The  remark  made  by 
the  Court  was  unnecessary  to  the  decision,  gen- 
eral in  its  character  and  expressly  declared  to  be 
in  "extenuation"  of  the  practice  thus  disclosed 
to  obtain  in  Ohio.  The  Court  further  said  for 
the  same  purpose, 

"it  is  believed  that  the  valuation  of  real 
estate  for  the  purposes  of  taxation  rarely 
exceeeds  half  of  its  current  salable  value" 
(p.  163). 

It  is  not  believed  that  the  Court  in  using  this 
general  language  by  way  of  illustration,  as  a  dic- 
tum, were  laying  down  a  legal  rule  for  deter- 
mining the  value  of  real  estate,  and  authorizing 
the  Court  by  judicial  notice  to  make  a  re- 
duction from  its  assessed  value. 

These  cases  may  perhaps  be  sustained  upon 
the  theory  that 

"Courts  may  properly  take  judicial  notice 
of  facts  that  may  be  regarded  as  forming 
part  of  the  common  knowledge  of  every 
person  of  ordinarv  understanding  and  intel- 
ligence" Cyc,  Vol.  16,  p.  852), 

and  the  fact  that  the  judicial  notice  is  confined 
to  the  particular  states  under  discussion. 
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I  am  not  advised  whether  it  is  ten,  twenty, 
thirty-three  and  a  third,  fifty  or  seventy-five  per 
cent,  of  the  valuation  that  I  am  expected  to  as- 
sume as  a  matter  of  judicial  knowledge.  If  I  am 
asked  to  hold  that  there  is  a  universal  custom, 
prevailing  everywhere,  to  undervalue  real  estate 
for  the  purpose  of  taxation,  I  should  not  feel  at 
liberty  to  so  hold,  for  I  know  the  contrary  to  be 
true.  I  know  localities  where  the  full  value  is  in- 
tended to  be  assessed.  There  is  no  evidence  in 
this  case  by  which  it  could  be  inferred  that  any 
custom  to  undervalue  prevailed  in  Virginia  in 
1856  or  in  1863.  If  an  undervaluation  was  a 
part  of  the  common  knowledge  of  every  person 
of  ordinary  understanding  at  that  time,  nothing- 
appeared  in  the  record  to  indicate  it,  and  I  do  not 
feel  at  liberty  to  assume  it.  The  Act  under 
which  the  assessment  was  made  required  the  as- 
sessors to  "examine  all  the  lands  and  the  lots 
with  the  improvements  thereon  *  *  *  ascei- 
tain  and  assess  the  actual  value  thereof"  (Sec.  4, 
Act.  Mar.  10,  1856,  p.  17).  By  Section  5,  the 
Courts  had  the  power  to 

"reduce  the  same  to  what  is  in  their  opin- 
ion the  true  value  of  such  lands  or  lots," 

and  if  too  low,  "they  shall  increase  it  in  like  man- 
ner". 

The  defendant  contends  in  connection  with 
these  assessments  that 

"It  is  a  well  settled. principle  that  the  law 
contemplates  or  presumes  that  all  public  of- 
ficers in  the  discharge  of  their  duties  have 
acted  according  to  the  requirements  of  the 
law  and  have  done  all  things  which  the  law 
requires  they  shall  do," 
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and  cites  authorities  which  amply  sustain  that 
proposition.  Such  being  the  rule,  when  applied 
to  this  assessment  it  follows  that  in  iixing  the 
value  of  the  real  estate  in  1856  the  assessors 
fixed  the  "cash  value  thereof". 

The  defendants  were  requested  to  submit  au- 
thorities upon  the  competency  of  the  opinions  of 
witnesses  and  actual  sales  upon  the  question  of 
values  on  June  20,  1863.-  Having  submitted 
none,  I  assume  that  they  do  not  contend  that  upon 
the  authorities  evidence  of  that  character  is  in- 
admissible. The  evidence  is  objected  to  on  the 
ground  that  its  effect  is  to  impeach  the  judgment 
of  the  revenue  officers,  and  it  is  claimed  that  their 
judgment  is  thus  being  collaterally  attacked.  No 
question  of  taxation  is  involved  here.  The  only 
question  is  what  is  a  "fair  valuation  and  assess- 
ment made  in  1856  is  the  starting  point  in  as- 
certaining that  valuation  on  June  20,  1863. 

The  theory  of  the  plaintiff  involves  the  assump- 
tion that  the  assessment  in  1856  was  the  true 
value  at  that  time.  It  is  their  basis.  That  pro- 
nounced changes  in  value,  especially  in  view  of 
war  conditions,  may  have  occurred  up  to  June  20r 
1863,  is  too  obvious  for  discussion. 

The  opinions  of  witnesses,  sales,  and  conditions 
in  1863,  and  the  use  sought  to  be  made  of  such 
evidence  on  the  part  of  the  plaintiff  does  not  only 
fail  to  contradict,  impeach  or  collaterally  attack, 
but  proceeds  upon  the  assumption,  that  the  action 
of  the  assessors  is  to  stand,  as  the  basis  of  the 
valuation. 

It  seems  inevitable,  that  the  existence  of  the 
war  and  its  continuance  from  1861  to  June  20, 
1863,  the  presence  of  the  contending  armies  and 
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the  condition  of  destruction  and  devastation  nec- 
essarily incident  thereto,  produced  a  marked  di- 
minution in  the  value  of  the  real  estate  within  the 
limits  of  the  Confederacy. 

The  difficult  question  is,  how  much  was  the  de- 
preciation. Upon  this  point  the  evidence  is  very 
fragmentary,  indefinite  and  unsatisfactory,  but  it 
is  all  there  is  in  the  case  from  which  that  can  be 
ascertained.  The  plaintiff  shows  thirty  sales 
of  real  estate  in  the  territory  in  question  during 
the  months  of  April,  June,  July  and  August,  1863 
(Rec  64-5-6-7-8).  These  sales  were  all  un- 
doubtedly in  Confederate  money,  as  it  does  not 
appear  to  be  seriously  controverted  that  all 
transactions  in  the  Confederacy  at  that  time  were 
in  Confederate  money.  Reduced  to  a  gold  basis 
they  show  an  average  depreciation  from  the  as- 
sessed value  of  62.90  per  cent. 

J.  M.  McWhorter,  a  witness  for  the  defendant 
says  that  "  there  was  depreciation.  People  were 
ready  to  dispose  of  their  property  and  turn  it 
into  money"  (Rec,  p.  715).  It  was  on  account 
of  the  raids  of  Confederate  armies  (Rec,  pp.  715- 
716).  He  testifies  only  as  to  Roane  and  Jackson 
Counties  (Rec,  p.  717)  and  makes  no  estimate 
as  to  Die  amount  of  the  depreciation  in  those 
Counties. 

Ex-Governor  Atkinson,  also  a  witness  for  de- 
fendant, was  in  Kanawha,  Fayette,  Nicholas, 
Greenbrier,  Jackson,  Roane,  Putnam  and  Mason 
counties,  more  or  less  of  which,  were  overrun  at 
times  by  both  armies  (Rec,  p.  787).      He  says 

"It  necessarily  materially  reduced  the 
values  of  all  kinds  of  property  all  through 
this  region  of  the  country"   (Rec,  p.  788). 
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From  shortly  after  September,  1862,  until  the 
close  of  the  war  the  Federal  forces  occupied  the 
great  Kanawha  valley  (Rec,  pp.  787  and  790). 
The  counties  above  referred  to  were  largely  situ- 
ated in  this  valley.     He  had  no  doubt  but  that 

•  "properly  values  did  increase  in  the  upper 
part  of  the  State  to  some  extent  during  the 
period  of  the  War,  which  part  was  not  bur- 
dened by  soldiers  of  either  side;  but  for  the 
Southern  portion  of  the  State,  I  cannot  be- 
lieve, taking  the  whole  period  of  the  War,  that 
the  valuation  of  personal  property  and  real 
estate  increased  at  all"  (Rec,  pp.  794-5). 

He  says  "thai  in  the  whole  Southern  tier  of 
counties"  real  estate  "did  materially  depreci- 
ate" (Rec,  p.  795).  Pie  expresses  no  opinion  as 
to  the  percentage  of  increase  on  the  one  hand  or 
decrease  on  the  other. 

The  counties  that  plaintiff  concedes  should 
have  their  values  reduced  are  the  whole  Southern 
tier  of  Counties  (Rec,  p.  640,  Ex.  E-l,  p.  2)  and 
the  counties  as  to  which  Mr.  McWhorter  and  Mr. 
Atkinson  testify  are  such  as  were  substantially  in 
the  great  Kanawha  Valley  that  was  under  Fed- 
eral control  shortly  after  September,  1862,  until 
the  close  of  the  War. 

This  is  in  substance  the  evidence  upon  the  part 
of  the  defendant  bearing  directly  upon  the  ques- 
tion of  value. 

The  plaintiff  relies  upon  a  number  of  witnesses 
who  appear  to  have  had  some  opportunity  to 
know  of  the  conditions  in  a  great  deal  of  the  ter- 
ritory in  Virginia  that  was  the  subject  of  military 
occupation.  They  all  agree  that  great  damage 
was  done  and  that  there  was  great  deterioration 
in  value.     (Hunter,  741;  Scott,  748;  Branch,  754; 
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Wellford,  761;  Taylor,  769;  Hawes,     772;     Wil- 
liams, 778;  McCabe,  783-4). 
Hunter  says  that  it : 

"is  almost  entirely  a  matter  of  conjecture, 
but  I  should  suppose  it  would  be  fair — of 
course  I  just  hazard  this — to  state  that  the 
values  were  destroyed  one-half  at  least, 
taking  the  whole  State  at  large"  (Rec,  p. 
742). 

He  says  it  was  "impossible  to  base  any  satis- 
factory judgment  as  to  values"  (Rec,  p.  742). 
In  answer  to  the  question  as  to  whether  real  es- 
tate was  worth  "less  than  one-half,"  Scott  says, 
"Undoubtedly  in  gold  values"  (Rec,  p.  748). 

Branch  says : 

' '  I  don 't  consider  that  I  know  enough  to  ex- 
press an  opinion  in  regard  to  real  estate.  It 
was  very    much    depreciated  I 

am  satisfied  (though  I  am  not  speaking  of 
any  sale  I  now  remember)  that  it  depreciated 
fully  one-half"  (Rec,  pp.  756-7). 

Wellford — reducing  Confederate  money  to  gold, 
says  the  value  was  not  "over-one-half"  as  before 
the  War  (Rec,  p.  763). 

Taylor — Fifty  to  Sixty  per  cent,  depreciation 
(Rec,  p.  770). 

Hawes— Depreciation,  fifty  per  cent.  (Rec,  p. 
779). 

Williams— Average  lands  in  Virginia  were  not 
worth  25  per  cent,  in  1863  in  good  money  (Rec, 
779). 

McCabe  expresses  no  opinion  as  to  the  amount 
of  depreciation. 
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Indefinite,  uncertain  and  unsatisfactory  as 
these  statements  are,  the  defendants  though  ex- 
amining its  witnesses  upon  the  same  general  sub- 
ject after  this  testimony  was  taken,  made  no  ef- 
fort to  contradict  their  statements  or  opinions. 
This,  with  the  sales,  is  all  the  evidence  there  is, 
and  it  is  perhaps  true  that  at  this  late  day,  noth- 
ing more  satisfactory  could  be  obtained.  Taking 
it  with  the  presumption  of  the  great  decrease  in 
value  resulting  from  the  War  conditions,  I  think 
the  estimate  made  by  the  plaintiff  is  as  close  and 
approximate  as  can  be  reasonably  made  of  the 
fair  estimated  value  of  the  real  estate  on  the  20th 
day  of  June,  1863,  and  I  therefore  find  that  the 
fair  estimated  valuation  of  the  real  estate  in  the 
counties  in  Virginia  on  that  day  was,  $148,042,- 
730.15.  The  plaintiff  concedes  that  the  same  re- 
duction should  be  made  in  the  Southern  tier  of  ten 
counties  of  West  Virginia.  I  find  the  value  of  the 
real  estate  in  said  counties  to  be  $14,773,124.60. 

There  is  no  evidence  that  taking  West  Virginia 
as  a  whole  there  was  any  decrease  in  its  value. 
While  Ex-Governor  Atkinson  says,  that  in  the 
upper  part  of  the  State  "values  had  increased  to 
some  extent,"  and  that 

"but  for  the  Southern  portion  of  the  State, 
I  cannot  believe,  taking  the  whole  period  of 
the  War,  that  the  valuation  of  personal  prop- 
erty and  real  estate  increased  at  all.  On  the 
contrarv,  I  am  quite  confident  that  it  did  not 
do  so"  (Rec,  p.  795). 

he  afterwards  said  that  in  the  southern  tier  of 
counties  it,  materially  depreciated.  He  expresses 
no  opinion  upon  the  question  of  depreciation  of 
the  state  as  a  whole.     His  statement  as  to  the  in- 
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crease  of  value  of  the  upper  part  of  the  State  has 
some  corroboration  in  the  fact  that  agriculture 
was  carried  on  in  that  section  at  a  handsome 
profit  in  1863  and  1864  (Rec,  p.  798). 

The  same  reduction  having  been  made  in  the 
.Southern  tier  of  ten  counties  on  account  of  the 
War  conditions  that  has  been  made  upon  the  real 
estate  in  Virginia,  I  think  it  reasonable  to  take 
the  assessed  valuation  in  West  Virginia  for  the 
remaining  counties  without  making  any  addition 
for  any  increase  in  value  "in  the  upper  part  of 
the  State"  as  the  fair  estimated  value  of  the  real 
estate  in  those  counties  on  June  20,  1863. 

And  I  therefore  find  that  the  fair  estimated 
value  of  that  portion  of  West  Virginia  was  $52,- 
903,002.84,  which  added  to  the  valuations  fixed 
upon  the  Southern  tier  of  counties  makes  the  ag- 
gregate of  the  fair  estimated  value  of  the  real  es- 
tate in  the  Counties  of  West  Virginia  the  sum  of, 
$67,676,127.44. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
defendant  that  the  assessed  valuation  of  the  real 
estate  in  the  counties  constituting  the  State  of 
Virginia  on  June  20,  1863,  was  $296,085,460.31 
and  that  the  assessed  valuation  of  the  real  estate 
in  the  counties  constituting  West  Virginia  was 
$82,449,252.04. 

Personal  Property. 

The  total  valuation  of  personal  property  in- 
cluding slaves  and  not  including  income  in  the 
counties  of  Virginia,  was,  according  to  the  last 
obtainable    assessment  prior   to   June   20,   1863 
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(Bee,  p.  639,  Ex.  E-l,  p.  1),  $403,696,228.59. 
The  same  valuation  for  the  counties  in  West  Vir- 
ginia was  $30,394,487.21  (do.). 

The  witnesses  all  agree  that  there  was  a  great 
diminution  in  quantity  of  stock  of  all  kinds  and 
provisions  as  compared  with  1860  and  1861. 

Hunter  says:  "Very  largely;  very  largely" 
(Bee.,  p.  743). 

Scott  says :  "Personal  property  of  all  sorts 
had  become  so  scarce  that  by  reason  of  its 
scarcity  it  had  a  fictitious  value,  almost  in 
Confederate  money.  There  were  not  any 
horses  to  spare  left,  very  few  cows,  very  little 
furniture,  very  few  farming  utensils  and  very 
little  live  stock." 

"There  was  ten  times  as  much  personal 
property  in  1861  as  there  was  in  1863"  (Rec, 
p.  749).* 

The  value  of  horses  was  much  more  in  1863 
(Rec,  p.  750). 

Branch  says:  other  personal  property  had  de- 
preciated fifty  per  cent.  (Rec,  p.  757). 

Wellford:  "Immense  diminution  in  the  quan- 
tity" of  personal  property  (Rec,  p.  763).  Hogs 
made  into  bacon,  and  horses,  were  worth  more. 
He  says  that  Lincoln's  Proclamation  had  "very 
little  effect"  upon  the  value  of  slaves  "until  the 
surrender  of  Vicksburg  and  Gettysburg.  It  was 
laughed  at  and  ridiculed  by  most  people"  (do.,  p. 
763).  Leaving  out  cotton  and  tobacco,  personal 
property  depreciated  75  per  cent.  Carriages  and 
wagons  and  farming  utensils  were  pretty  well 
worn  out  (do.,  p.  764).  Nearly  one-half  of  the 
horses  and  cattle  were  gone  (do.,  p.  765). 

Taylor — Depreciation  50  to  75  per  cent,  (do.,  p. 
769)   "except  such  things  as  were  absolutely  in 
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demand  like  horses,  provisions  and  things  that 
you  would  have  to  have"  (do.,  p.  769). 

Hawes — Live  stock  and  poultry  were  swept  off. 
(do.,  p.  772).  Amount  carried  off  large  (do.,  p. 
774). 

Williams — Depreciation  was  less  than  fifty  per 
cent,  (do.,  p.  779). 

McCabe — Live  stock  was  swept  away  (do.,  p. 
785). 

While  these  statements  as  to  the  amount  of 
personal  property  destroyed  are  probably  some- 
what exaggerated  I  have  no  doubt  there  was  a 
marked  reduction  in  quantity,  and  an  abnormal 
increase  in  demand,  caused  by  the  presence  of  the 
contending  armies  in  large  numbers  for  such  per- 
sonal property  as  horses,  cattle,  sheep  and  hogs 
which  would  necessarily  tend  to  largely  increase 
their  value.  All  fowl  and  animals  of  every  de- 
scription (except  horses,  mules,  asses,  cattle, 
sheep  and  hogs),  all  farming  implements  actually 
used  for  farming  purposes  and  all  mechanics' 
tools  used  on  any  farm  or  by  any  person  actually 
engaged  in  any  other  occupation  or  profession 
were  exempt  from  taxation,  and  are  not  included 
in  the  aggregate  of  personal  property  above 
given. 

The  plaintiff  claims  that  the  assessment  upon 
which  the  valuation  of  personal  property  is  based 
was  made  in  Confederate  money  on  February  1, 
1863,  which  at  that  date  was  at  the  rate  of  4  to  1, 
and  that,  therefore  in  order  to  get  tlio  valuation 
in  gold  the  assessment  should  be  reduced  seventv- 
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five  per  cent.  An  analysis  and  comparison  of  the 
assessments  of  1861  and  1863  does  not  sustain 
this  contention.  For  the  purpose  of  making  this 
analysis  and  comparison  I  have  had  prepared  an 
abstract  of  the  personal  property  assessment  for 
1863,  so  far  as  obtainable  from  the  records,  mark- 
ed "Supplemental  Ex.  4",  and  a  comparison  of 
average  assessed  valuations  marked  "Supple- 
mental Ex.  5."  If  the  assessment  of  1863  was 
made  upon  the  same  basis  as  the  assessment  of 
1861  and  there  was  an  increase  in  the  value  of 
horses  &c,  cattle,  sheep  and  hogs,  we  should  ex- 
pect to  find  in  the  assessment  of  1863,  a  larger 
average  sum  assessed  on  account  of  such  proper- 
ty than  was  assessed  in  1861.  If  a  basis  of  valu- 
ation four  times  as  great  as  that  of  1863  was 
adopted,  we  should  expect  to  find  a  general  in- 
crease in  the  value  as  to  all  the  items  included  in 
the  assessments,  approximating  at  least,  the  basis 
used.  In  the  case  of  pleasure  carriages  and  oth- 
er vehicles,  the  assessment  of  1863  compared  with 
1861  in  six  instances  at  least  is  less  than  the  as- 
sessment of  1861.  In  case  of  watches,  it  was  less 
in  two  counties,  and  in  case  of  clocks  in  ten  coun- 
ties. In  the  case  of  pianos  and  harps,  in  19  coun- 
ties. 

In  making  these  comparisons  it  is  to  be  noted 
that  the  valuations  in  1861  as  a  rule  are  somewhat 
less  than  the  valuations  in  1860.  I  have  not  made 
computations  in  connection  with  all  of  the  items 
in  all  of  the  counties,  but  I  have  made  computa- 
tions enough  to  satisfy  me  that  there  has  been  no 
horizontal  increase  of  the  rate  of  assessment  on 
the  basis  of  four  to  one. 

The  largest  increase  was  in  connection  with  the 
items  as  to  which  the  greater  increase  in  value 
was  to  be  expected.     In  the  case  of  sheep,  the 
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greatest  increase  that  I  find  is  450  per  cent,  and 
I  find  that  in  only  twenty-four  counties  was 
there  an  increase  of  300  per  cent,  or  over.  In 
cattle,  the  largest  increase  I  find  is  321  per  cent, 
and  I  find  only  three  counties  in  which  there  was 
an  increase  of  300  per  cent,  or  over.  The  largest 
increase  in  the  case  of  hogs  was  461  per  cent,  and 
I  find  only  nine  counties  in  which  there  was  an 
increase  of  300  per  cent,  or  over.  I  find  that  in 
one  county  there  was  an  increase  in  the  valuation 
of  clocks  of  332  per  cent. 

The  assessment  of  the  various  articles  of  per- 
sonal property  in  a  number  of  counties  will  show 
that  nothing  approximating  a  horizontal  increase 
could  have  been  made  in  1863.  I  have  selected 
for  comparison  in  the  following  counties,  as  they 
show  some  of  the  largest  increases  in  valuation 
and  are  more  favorable  to  the  plaintiff's  conten- 
tion. In  Amherst  County  the  increase  on  horses 
&c.  was  136  per  cent. ;  pleasure  carriages,  46  per 
cent. ;  cattle,  221  per  cent. ;  sheep  400  per  cent. ; 
hogs,  347  per  cent. ;  watches,  99  per  cent. ;  clocks, 
16  per  cent. ;  pianos  and  harps,  43  per  cent.  Flu- 
vanna County,  horses  122  per  cent. ;  pleasure  car- 
riages, 54  per  cent,  cattle  257  per  cent,  sheep  300 
per  cent,  hogs,  300  per  cent,  watches  55  per  cent, 
clocks  29  per  cent,  pianos  and  harps  55  per  cent. 

Henrico  County — Horses,  79  per  cent. ;  pleasure 
carriages ,  51  per  cent. ;  cattle,  316  per  cent. ; 
sheep,  358  per  cent. ;  hogs,  479  per  cent. ;  watches, 
58  per  cent. ;  clocks,  63  per  cent. ;  pianos  and 
harps,  40  per  cent. ; 

Goochland  County — Horses,  etc.,  105  per  cent.', 
pleasure  carriages,  7  per  cent.;  cattle,  266  per 
cent.;  sheep,  335  per  cent.;  hogs,  304  per  cent.; 
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watches,  56  per  cent.;  clocks,  7  per  cent.;  pianos 
and  harps,  10  per  cent. ; 

Powhatan  County — Horses,  etc.,  83  per  cent.; 
pleasure  carriages,  28  per  cent.;  cattle,  257  per 
cent. ;  sheep,  440  per  cent. ;  hogs,  338  per  cent. ; 
watches,  37  per  cent.;  clocks,  86  per  cent.;  pianos 
and  harps,  17  per  cent. 

The  average  increase  per  head  of  these  various 
items  of  personal  property  in  1863,  compared  with 
1861,  is:  Horses,  93  per  cent.;  pleasure  carriages, 
30  per  cent. ;  cattle,  140  per  cent. ;  sheep,  228  per 
cent.;  hogs,  164  per  cent.;  watches,  58  per  cent.; 
clocks,  34  per  cent. ;  pianos  and  harps,  25  per  cent. 

PlaintfT  says  that  the  counties  of  Accomac,  Al- 
exandria, Northampton,  Norfolk  City,  Norfolk, 
and  Portsmouth  "are  included  in  the  comparison 
and  that  the  assessment  in  those  counties  was 
made  "at  its  full  value  in  lawful  money  of  the 
United  States,  and  not  in  Confederate  currency." 
Inasmuch  as  the  schedule  shows  no  assessment  in 
Alexandria  in  1861,  none  in  Norfolk  for  1863,  none 
in  Norfolk  City  for  1861  and  1863,  and  none  in 
Portsmouth  for  1863,  those  counties  standing 
alone,  would  not  appear  to  have  much  value. 
Alexandria  comes  nearest  to  the  other  counties  in 
amounts  assessed  and  a  comparison  with  its  val- 
ues will  show  that  there  could  have  been  no  gener- 
al increase  of  assessments  on  the  basis  of  4  to  1. 
There  are  sixteen  counties  where  the  value  of 
horses  was  less  than  $100  and  three  less  than 
$81.01,  the  value  in  Alexandria;  viz.,  Carroll, 
$72.43;  Highland,  $45.62.  and  Northumberland. 
$79.82.  Horses — Alexandria,  $81.01 ;  average  for 
State,  $125.25;  Amherst,  $152.49;  Fluvanna, 
$155.67;  Goochland,  $171.69;  Henrico,  $146;  Pow- 
hatan, $139.06.     Carriages— Alexandria,  $103.28; 
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average  in  State,  $90.28;  Amherst,  $116.68;  Flu- 
vanna, $110.31;  Goochland,  $91.60;  Henrico, 
$114.12;  Powhatan,  $88.93.  Cattle— Alexandria, 
$29.50;  average  in  State,  $24.28;  Amherst,  $34.89; 
Fluvanna,  $41.72;  Goochland,  $44.16;  Henrico, 
$71.67;  Powhatan,  $33.03.  Hogs— Alexandria, 
$5.00;  average  in  State,  $5.26;  Amherst,  $8.77; 
Fluvanna,  $8.47;  Goochland,  $9.62;  Henrico, 
$23.16.  Watches — Alexandria,  $27.85;  average 
in  State,  $51.41;  Amherst,  $85.07;  Fluvanna, 
$53.67;  Goochland,  $59.08;  Henrico,  $62.81; 
Clocks — Alexandria,  $3.87;  average  in  State, 
$5.64;  Amherst,  $6.97;  Fluvanna,  $5.76;  Gooch- 
land, $6.59  ;  Henrico,  $6.35.  Pianos — Alexandria, 
$111.41;  average  in  State,  $182.46;  Amherst, 
$215.59;  Fluvanna,  $237.20;  Goochland,  $205.96; 
Henrico,  $181.05. 

The  marked  increases  that  appear  are  clearly 
in  connection  with  the  articles  that  must  have 
necessarily  increased  in  value  and  very  few  of 
those  show  an  increase  of  300  per  cent. 

It  is  a  fair  inference  from  all  the  testimony  that 
there  was  an  actual  increase  in  value  upon  the 
gold  basis  of  horses,  etc.,  cattle,  sheep  and  hogs. 
The  differences  in  value  are  what  would  naturally 
be  expected  from  the  difference  in  location  and 
the  fact  that  the  values  were  fixed  by  different 
Commissioners.  The  analysis  of  the  assessments 
distinctly  negatives  the  idea  that  there  was  any 
change  in  basis  of  valuation.  If  Hawes,  who  says 
(Rec,  p.  774)  that  horses  would  sell  for  $400, 
$1,000  and  $1,500,  and  Williams:  "A  mighty  poor 
horse  you  could  get  for  $500"  (do.,  p.  781)  are 
correct,  inasmuch  as  the  average  assessed  value 
in  1863  for  horses  was  $125.25,  it  is  impossible 
that  the  assessment  could  have  been  made  in  Con- 
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federate  money  on  the  basis  of  their  actual  value. 
No  one  having  any  personal  knowledge  testified 
to  the  assessment  having  been  made  in  Confeder- 
ate money. 

Plaintiff  claims  that  Taylor  and  Williams  tes- 
tified that  taxes  "were  assessed  in  Confederate 
money."     Taylor  testified: 

"Q.  11.  In  what  kind  of  money  were  taxes 
assessed  and  paid  at  that  time — in  1863?  A. 
Confederate  money"  (Rec,  p.  768.) 

Williams  testified : 

"Q.  1.  In  1863  what  was  the  currency  of 
the  country  here,  the  currency  in  which  taxes 
were  assessed  and  paid  and  transaction  of 
all  kinds  had?  A.  The  only  currency  in  use 
was  Confederate  Treasury  notes  and  State 
Bank  notes." 

and  the  rest  of  the  answer  makes  no  reference  to 
the  assessment. 

*'Q.  2.  What  currency  was  the  measure 
of  value  in  1863?  A.  Confederate  currency. 
The  bank  notes  were  for  a  long  time  at  a  pre- 
mium but  they  became  finally  as  worthless  as 
Confederate  money"  (Rec.,  p.  781). 

He  does  not  state  when  they  were  at  a  premium 
or  when  they  became  worthless.  Neither  of  these 
witnesses  were  assessors  and  it  does  not  appear 
that  they  had  any  personal  knowledge,  or  how  they 
derived  such  information  as  they  have.  It  is  not 
contended  that  real  estate  was  assessed  in  Con- 
federate money.  The  testimony  of  these  wit- 
nesses covers  all  taxes  and  must  be  incorrect  as 
to  real  estate.  It  may  be  it  was  intended  to  ask 
them  as  to  personal  property,  but  the  question 
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was  not  so  asked  or  answered.  Is  it  true  that 
all  taxes  were  ''paid"  in  Confederate  money  when 
the  law  in  force  shortly  after  the  time  of  the  as- 
sessment, Feb.  1,  1863  did  not  authorize  the  pay- 
ment of  taxes  of  less  than  five  dollars  in  Confed- 
erate money? 

I  do  not  question  the  honesty  or  sincerity  of  the 
witnesses,  but  the  judicial  action  of  the  assessors 
at  the  time  would  seem  to  be  the  better  criterion 
of  value. 

The  inference  of  assessment  in  Confederate 
money  is  sought  to  be  drawn  from  the  fact  that 
the  taxes  were  payable  in  Confederate  money,  and 
that  business  transactions  were  in  Confederate 
money. 

The  Act  of  March  22,  1862  (Acts  1862,  p.  32: 
App.  p.  132),  made  Confederate  notes  receivable 
for  taxes  without  any  limit.  The  Act  of 
March  28,  1863  (Acts  of  1863,  Chap.,  1, 
Sec.  109:  App.  p.  132),  made  Confederate 
notes  of  the  denomination  of  or  over  five  dol- 
lars receivable  for  taxes,  and  the  Act  of  Sept.  14, 
1863  (Acts  of  1863,  Chap.  1,  Sec.  1),  made  them 
receivable  generally.  An  assessment  in  Confed- 
erate money  (Feb.  1,  1863)  as  to  those  whose  tax 
was  less  than  $5.00  and  could  not  be  discharged 
in  Confederate  money  would  operate  somewhat 
oppressively. 

The  act  of  March  28,  1863,  raised  the  rate  of 
taxation  as  compared  with  1861  on  the  average, 
approximately,  150  per  cent.  The  purposes  for 
which  the  public  expenditures  were  made  were 
not  increased;  if  anything,  the  purposes  for 
which  revenue  was  expended  were  less  in  1863, 
than  in  1861,  as  it  is  conceded  that  the  discharge 
of  many  of  the  public  functions  which  involved 
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expenditure  by  the  Government  at  that  time, 
were  to  quite  a  degree  suspended.  150  per  cent, 
more  money  was  collected  and  disbursed  to  ac- 
complish the  same  results  that  were  accomplished 
in  1861. 

The  war  expenses  of  Virginia  it  is  conceded 
were  met  by  loan.  In  the  matter  of  taxation  and 
the  money  collected  therefor,  the  element  of  Con- 
federate money  was  apparently  reflected  in  the 
increase  of  150  per  cent,  in  the  rate  of  taxation, 
rather  than  in  the  assessment. 

The  fact  that  personal  property  throughout  the 
country  generally  very  largely  appreciated  in 
value  between  1861  and  1863  is  of  some  signifi- 
cance. It  seems  clear  that  the  basis  of  assess- 
ment was  not  Confederate  money.  Horses  as 
an  illustration  were  apparently  assessed  upon  the 
same  basis  as  in  1861  and  ait  their  fair  value.  If 
one  item  was  assessed  upon  that  basis,  and  upon 
its  cash  value,  no  reason  is  perceived  why  all  of 
the  other  items  of  personal  property,  involved  in 
the  same  assessment,  were  not  made  upon  the 
same  basis,  and  I  see  no  reason  why  the  rule  does 
not  apply  to  slaves,  as  well  as  to  other  personal 
property.  While  there  are  inconsistencies  and 
incongruities  in  connection  with  these  assessments 
which  it  is  difficult  to  explain,  I  have  to  take  this 
branch  of  the  case  upon  the  elements  that  I  find, 
and  I  do  not  think  the  plaintiffs  have  sustained 
the  burden  of  showing  the  horizontal  decrease 
from  thee  assessed  value  of  75  per  cent.  The  only 
other  alternative  is  the  value  fixed  by  the  asses- 
sors on  the  basis  of  the  assecsment  in  1861,  and  I 
therefore  find  that  the  assessed  value  of  the  per- 
sonal property  is  the  fair  estimated  valuation  of 
the  personal  property  on  the  20th  day  of  June, 
1863,  namelv : 
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In  Virginia    $403,696,228.59 

In  West  Virginia    30,394,487.21 

(Bee,  639,  Ex.  E-l,  p.  1.) 

It  appears  that  the  amount  of  income  upon 
which  an  income  tax  was  assessed  in  Virginia,  as 
per  the  latest  obtainable  assessment  rolls,  prior 
to  June  20,  1863,  was  in  Virginia.  $11,108,300.13 
and  in  West  Virginia  299,257.45 

The  defendant  claims  that  these  sums  are  a 
part  of  the  personal  property  and  should  be  so 
returned.  These  sums  represent  ''the  value  of 
his  income  during  the  next  year  preceding"  the 
date  upon  which  the  assessment  was  made  (Code 
Va.  I860,.  Sec.  151,  p.  198),  where  it  exceeds  $250. 
It  is  gross,  not  net  income.  The  fact  that  that 
amount  was  received  in  income  during  the  pre- 
ceding year,  by  no  means  indicates  that  it  was  on 
hand  at  the  end  of  the  year,  especially  where  the 
tax  was  upon  incomes  as  small  as  $250  a  year. 
The  inference  is  that  it  was  not  so  on  hand.  So 
far  as  it  was  on  hand  unspent,  it  would  necessar- 
ily be  represented  by  "money  on  hand  or  securi- 
ties or  other  personal  property,"  which  items 
have  already  been  included  in  the  aggregate  of 
personal  property  above  given.  If  the  gross  in- 
come was  to  be  treated  as  personal  property  on 
hand,  it  would  result  in  duplicating  it  in  the  ag- 
gregate of  value  so  far  as  it  was  on  hand.  I 
disallow  the  "income"  as  part  of  the  personal 
property,  June  20,  1863. 
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Alternative  Finding. 

I  find  at  the  request  of  the  de- 
fendant that  the  amount  of 
the  income  assessed  for  the 
year  1863  was  for  Virginia 
counties $11,108,300.13 

West  Virginia  counties 299,257.45 

A  fair  estimated  valuation  of    the    property, 
real  and  personal,  in  Virginia  counties,  on  Jan- 
uary 1,  1861,  I  find  to  be  as  follows: 
The  parties     agree     that     on     that 
date,  the  fair  estimated  valu- 
ation of  the  slaves    within    the 
territory  of  the     present  Com- 
monwealth     of    Virginia     was 

at  that  time   $162,537,936 

The  fair  estimated  value  of  the 
other  personal  property  in 
Virginia  counties  was $102,114,863 

This  sum  is  reached  by  taking  the  amount  of 
the  assessment  for  1861  (Rec.,  p.  645),  $100,201,- 
850,  and  adding  thereto  the  assessment  for  Ches- 
terfield for  1861  (PlfT.  Ex.  PH.,  p.  355),  $1,077,368, 
and  Goochland  (Plff.  Ex.  HI.,  p.  395),  $835,645, 
these  two  counties  not  being  included  in  the 
Schedule  (Rec,  p.  645),  as  no  original  books  were 
found  showing  those  assessments. 

Real  estate  in  Virginia $293,018,031.30 


Total  real  and  personal  in  coun- 
ties in  Virginia  including 
slaves $557,670,830.30 
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And  that  the  fair  estimated  valua- 
tion of  such  slaves  at  that 
time  in  the  counties  now  con- 
stituting the  State  of  West 
Virginia  was   $6,319,624 

Other  personal  property  in  West 
Virginia  (Supplemental  Ex. 
6)   $23,469,172. 

Real  estate  in  West  Virginia $83,600,730.55 


Total  real  and  personal  in  coun- 
ties in  West  Virginia  includ- 
ing slaves $113,389,526.55 


Summary. 

June  20,  1863. 

Fair  estimated  value  of  real  es- 
tate in  Virginia  counties $148,042,730.15 

Fair  estimated  valuation  of  per- 
sonal property  including 
slaves  in  Virginia  counties.  .  $403,696,228.59 


Total  real  and  personal  in  coun- 
ties in  Virginia  including 
slaves $551,738,958.74 

Fair  estimated  value  of  real  es- 
tate in  West  Virginia  counties  $67,676,127.44 

Fair  estimated  valuation  of  per- 
sonal property  including 
slaves  in  West  Virginia  coun- 
ties       $30,394,487.21 


Total  real  and  personal  in  coun- 
ties in  West  Virginia,  in- 
cluding slaves  $98,070,614.65 
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Fair  estimated  valuation  of  real 
estate  in  counties  in  Vir- 
ginia     , $148,042,730.15 

Fair  estimated  valuation  personal 
property  in  counties  in  Vir- 
ginia without  slaves $152,844,637.59 

Total  real  and  personal  in  coun- 
ties in  Virginia  without 
slaves  $300,887,367.74 

Fair  estimated  valuation  of  real 

estate  in  counties     in     West 

Virginia $67,676,127.44 

Fair  estimated  valuation  personal 

property  in  counties  in  West 

Virginia  without  slaves. $24,739,894.21 


Total  real  and  personal  in  coun- 
ties in  West  Virginia  without 
slaves $92,416,021.65 

Alternative  Finding. 
At  the  Request  of  Defendant. 

The  assessed  valuation  of  real  es- 
tate in  the  counties  of  Vir- 
ginia June  20,  1863  was $296,085,460.31 

The  assessed  valuation  of  real  es- 
tate in  the  counties  of  West 
Virginia  June  20,  1863  was.  .     $82,449,252.04 

Amount  of  income     assessed     in 

Virginia  counties,  1863 $11,108,300.13 

In  West  Virginia  counties  in  1863  299,257.45 
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Jan.  1,  1861. 

The  fair  estimated  valuation  of 
the  slaves  within  the  terri- 
tory of  the  present  Common- 
wealth of  Virginia $162,537,936. 

Of  the  other  personal  property  in 

Virginia  counties  was $102,114,863. 

Eeal  estate  in  Virginia $293,018,031.30 

Total  real  and  personal  in  coun- 
ties in  Virginia  including 
slaves $557,670,830.30 


The  fair  estimated    valuation  of 

slaves  in  the     counties     now 

constituting      the    State    of 

West  Virginia  was  6,319,624. 

Other  personal  property  in  West 

Virginia  (Supplemental  Exh. 

6)    $23,469,172. 

Real  estate  in  West  Virginia  .....     $83,600,730.55 


Total  real  and  personal  in  coun- 
ties in  West  Virginia  includ- 
ing slaves $113,389,526.55 


I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  apportionment  of  the  ordinary 
expenses  as  found  by  me  on  the  basis  of  values 
as  claimed  by  plaintiff  as  shown  in  Joint  Exhibit 
E-l,  p.  2-a,  excluding  slaves  is 

Virginia,    $28,278,857.62 

West  Virginia,   $11,996,039.08 


PARAGRAPH     V.  171 

and  on  the  same  basis  as  shown  in  Joint  Exhibit 

E-l,  p.  3-a,  including  slaves, 

Virginia,  $30,441,418.20 

West  Virginia,   $  9,833,478.50 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  apportionment  of  the  ordinary 
expenses  of  the  government  as  claimed  by  the 
plaintiff,  on  the  basis  of  the  values  as  claimed  by 
the  plaintiff,  excluding  slaves  is  as  appears  upon 
Joint  Exhibit  E-l,  p.  2-a,  and  including  slaves 
as  appears  upon  Joint  Exh.  E-l,  p.  3-a. 


Fair  Estimated  Valuation — Virginia, 
June  20,  1863: 
Personal  Property,  Including  Slaves. $4D3, 696, 228. 59 
Real  Estate 148,042,730.15 

Total $551,738,958.74  =  84.9078% 

Fair  Estimated  Valuation — West  Virginia 
June  20,  1863: 
Personal  Property,  Including  Slaves.   $30,394,487.21 
Real  Estate $67,676,127.44 

Total $98,070,614.65  =  15.0922% 

Ordinary  Expenses  of  Government.  .  $4D, 274,896. 70 

Divided  on  above  basis: 

Virginia    84.9078%  =  $34,196,528.74 

West  Virginia 15.0922%=     6,078,367.96 

Fair  Estimated  Valuation— Virginia, 
June  20,  1863: 
Personal   property,   ivithout   Slaves.  .$152,844,037.59 
Real  Estate 148,042,730.15 

Total    $300,887,367.74  =  76.5026 % 

Fair  Estimated  Valuation — West  Virginia 

June  20,  1863: 
Personal   Property,   without   Slaves..   $24,739,894.21 
Real  Estate   07,676,127.44 

Total    $92,416,021.65  =  23.4974% 

Ordinary  Expenses  of  Government.  .  $4-0,274,896.70 

Divided  on  above  basis: 

Virginia    76.5026%  =$30,811,343.12 

West  Virginia 23.4974%,=     9,463,553.58 


Fair  Estimated  Valuation — Virginia, 
Jan.  1,  186]  : 

Slaves $162,537,936. 

Other  Personal  Properly    102,]  I  1,463. 

Real  Estate 293,0  i  s,o::  i  .30 

Total    $557,670,430.30  =  83.1029% 

Fair  Estimated  Valuation — West  Virginia 
Jan.  1,  1861: 

Slaves $6,319/624. 

Other  Personal  Property 23,409,1  72. 

Real  Estate 83,600,730.55 

Total    $113,389,526.55  =  16.8971% 

Ordinary  Expenses  of  Government..  $40,274,896.70 

Divided  on  above  basis: 

Virginia   83.1029%  =$33,409,607.13 

West   Virginia    16.8971%=     6,805.289.57 


Fair  Estimated  Valuation — Virginia, 
Jan.  1,  1861: 
Personal   Property,   without   Slaves.   $102,114,403. 
Real  Estate 293,018,031.30 


$395,132,494.30  =  78.6799% 


Fair  Estimated  Valuation — West  Virginia 
Jan.  1,  1861: 
Personal  Property  without  Slaves.       $23,409,172. 
Real  Estate 83,600,730.55 


$107,069,902. 55  =  21.3201% 


Ordinary  Expenses  of  Government..  $40,274,896.70 


Divided  on  above  basis: 

Virginia 78. 0799%  =$31,088,248.45 

West  Virginia •     21.3201%=     8,586,648.25 
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Paragraph  'VI  of  Decree. 
"6.  All  moneys  paid  into  the  treasury  of  the 
Commonwealth  from  the  counties  included 
within  the  State  of  West  Virginia  during  the 
period  prior  to  the  admission  of  the  latter 
State  into  the  Union/  ' 

I  think  the  moneys  paid  into  the  Treasury  of 
the  Commonwealth  from  the  Counties  included 
within  the  State  of  West  Virginia  are  intended 
to  be  the  converse  or  complement  of  the  expendi- 
tures made  by  the  Commonwealth  of  Virginia  in 
the  same  territory.  These  were  public  expendi- 
tures for  public  purposes.  The  amounts  paid  in 
are  also  to  be  public  payments  in  discharge  of 
some  tax  or  public  burden,  or  sums  paid  by  the 
public,  for  the  use  of  a  public  utility  owned  by 
the  state. 

The  parties  agree  upon  the  sum  of  $5,954,395.66 
(Bee,  p.  805;  Ex.  F-l,  p.  1). 

The  following  items  are  in  controversy: 

1.  Bonus  received  from  Banks $96,253.62 

The  details  which  are  essential  to  the  determina- 
tion of  this  item  do  not  appear  in  the  Record. 
They  are  in  "Supplemental  Ex.  3,"  certified  by 
both  accountants.  The  first  payment  of  $5,000 
was  paid  in  1838.  The  Act  of  1837,  Chap.  82,  p. 
66,  relative  to  Banks,  provided  as  follows: 

' '  Sec.  7.  That  in  consideration  of  the  priv- 
ileges hereby  granted,  there  shall  be  paid  to 
the  Commonwealth,  by  every  bank  hereafter 
chartered,  out  of  each  semi-annual  dividend, 
a  sum  equal  to  one  fourth  of  one  per  centum 
upon  the  then  capital  stock,  which  shall  be 
paid  by  creating  additional     stock    to     that 
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amount  in  the  name  of  the  Commonwealth, 
for  the  benefit  of  the  fund  for  internal  im- 
provement." 

This  Act  provided  for  a  payment  of  a  fran- 
chise or  excise  tax  in  stock.  The  item  of  $5,000 
paid  in  1838  appears  to  be  in  cash.  There  is 
nothing  in  the  Record  to  indicate  that  it  was  stock 
paid  under  this  statute.  It  is  entered  upon  the 
books  as  a  cash  payment  by  the  Bank.  As  no 
other  explanation  is  given  of  the  item,  I  will  as- 
sume as  a  fair  inference  from  the  entry,  that  it 
was  a  tax  paid  in  stock,  and  afterwards  converted 
into  cash  to  the  amount  of  $5,000  and  allow  it 
upon  that  assumption  as  a  payment $5,000 

All  of  the  other  payments  were  made  under  an 
Act  passed  March  25,  1842  (Acts  of  Va.,  1841-2, 
p.  61,  Chap.  105,  Sec.  14)  which  provided  that 
in  consideration  of  the  privileges  hereby  granted 
that  a  sum  equal  to  one-fourth  of  one  per  centum 
upon  the  capital  stock  ''shall  be  paid  semi-an- 
nually by  the  said  banks  into  the  Treasury  of 
this  commonwealth. ' ' 

This  was  a  general  statute  and  the  tax  imposed 
was  a  franchise  or  excise  tax  of  the  same  kind  as 
those  referred  to  in  the  Code  of  Virginia,  Chap. 
40,  Sec.  41,  p.  249,  the  chapter  defining  the 
"Amount  or  rate  of  tax."  It  is  included  among 
other  subjects  of  taxation  and  is  clearly  treated 
in  the  general  statutes  as  a  tax  and  I  hold  that 
it  is  a  franchise,  or  excise  tax,  and  therefore 
properly  to  be  credited  under  that  para- 
graph  $96,253.62 

Alternative  Finding. 

At  the  request  of  the  plaintiff,  I  find  that  the 
banks  located  in  West  Virginia     paid    into     the 
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Treasury  of  the  Commonwealth  for  the  privilege 
of  exercising  their  franchises  during  the  period 
above  mentioned  and  in  the  manner  above  in- 
dicated    $  96,253.62 

7.     Dividends  from    Banks  in  West 

Virginia  counties   $786,666.98 

These  are  not  in  any  sense  public  payments. 
They  are  dividends  which  the  State  received  on 
its  own  stock  held  in  its  private  capacity,  and  are 
of  the  same  character  as  the  dividends  paid  to 
other  stockholders.  They  are  no  more  a  public 
payment,  or  the  discharge  of  a  public  burden, 
than  are  the  dividends  that  are  paid  to  the  other 
stockholders.  West  Virginia  is  not  charged  with 
the  investment,  and  no  reason  is  perceived  why 
she  should  receive  a  return  upon  a  private  invest- 
ment which  she  refuses  to  assume. 

The  item  is  disallowed. 

8.  Dividends  and  interest  from  Turn- 

pike Companies  in  West     Vir- 
ginia counties   $13,595.48 

9.  Dividends  from  Bridge    Companies 

in  West  Virginia $6,028.51 

10.  Dividends   from  Interstate   Turn- 

pike Companies  (proportion) .  .  .     $1,355.92 
are  of  the  same  character  and  are  disallowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the  de- 
fendant that  the  aggregate  of  the  last  four  men- 
tioned items  was  all  paid  in  dividends  into  the 
Treasury  of  the  Commonwealth  upon  stock  held 
by  the  Commonwealth,  in  said  companies,  whose 
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banks  and  roads  were  located  in  West  Virginia, 
with  the  exception  of  the  dividends  from  Inter- 
state Turnpike  Companies  (in  which  case  the 
;mioiin1  paid  was  in  proportion  to  the  portion  of 
the  road  located  in  West  Virginia),  namely: 
$807,646.89. 

11.  Dividends  from  James  River    and 

Kanawha  Company  $352.21 

14.  Interest   from   the   City   of  Wheel- 
ing           $571.81 

These  items  have  both  been  withdrawn. 

20.  Merchants      &     Mechanics      Bank 

Stock  sold'  (bonus  stock)  $43,103.35 

The  Act  incorporating  the  Merchants  and  Me- 
chanics Bank  (Acts  of  Virginia,  1833-4,  Chap. 
72,  p.  84,  Sec.  20),  provided: 

"20.  And  be  it  further  enacted,  That  in 
consideration  of  the  privileges  hereby  grant- 
ed to  the  said  bank,  there  shall  be  paid  to  the 
commonwealth  by  the  said  bank,  the  sum  of 
twenty-five  thousand  dollars,  to  be  paid  in 
twenty  semi-annual  instalments;  which  in- 
stalments when  paid  in  shall  be  converted  into 
stock,  and  a  dividend  thereon  shall  be  declar- 
ed from  time  to  time,  in  the  same  manner  as 
on  shares  held  by  individuals ;  the  first  instal- 
ment shall  be  paid  one  year  after  the  first  div- 
idend be  declared;  Provided,  That  should  the 
capital  stock  of  said  bank,  at  any  time  here- 
after, be  increased  beyond  the  sum  of  three 
hundred  thousand  dollars,  a  similar  bonus 
shall  be  paid  on  such  increase,  proportioned 
to  the  time  for  which  this  charter  shall  remain 
in  force"  (do.  p.  92). 

The   Commonwealth    received,    under   this   sec- 
tion, from  this  bank  400  shares  of  stock  which  were 
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sold  for  $43,103.35  (Bee.  p.  809).  This  was 
clearly  a  franchise  or  excise  tax  payable  in  stock 
instead  of  cash  and  is  allowed. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  Commonwealth  received  from 
the  Merchants  and  Mechanics'  Bank  "in  consid- 
eration of  the  privileges"  granted  to  it  as  a  fran- 
chise tax  400  shares  of  stock  which  was  sold  for 
$43,103.35. 

21.  Northwestern  Bank— Profit  on  1,082 
shares  sold,  $5,471.42. 

This  item  has  been  withdrawn  by  the  defend- 
ant. 

22.  Northwestern  Turnpike  Bead  tolls,  $126,- 
339.89. 

The  defendant  is  charged  with  the  expenditure 
on  this  road,  which  was  a  public  work,  and  the 
money  that  was  paid  into  the  Treasury  in  tolls  by 
the  public  for  the  use  of  the  road  is  the  converse 
of  the  public  expenditure  made  by  the  State  and 
comes  fairly  within  the  meaning  of  the  decree  and 
is  allowed  so  far  as  it  exceeds  the  amount  of  tolls 
expended  for  repairs. 

23.  Staunton  &  Parkersburg  Boad  tolls,  $17,- 
080.71  is  also  allowed  for  the  same  reason. 

These  tolls  were  used  for  making  repairs  on 
the  respective  roads,  $109,587.74  in  the  case  of  the 
Northwestern  Turnpike  and  $21,700.74  in  the  case 
of  the  Staunton  and  Parkersburg  Turnpike,  in  all 
repairs,  $131,288.48.  (Bee,  373,  Ex.  C.  1,  p.  2.) 
The  aggregate  of  tolls  received  on  both  roads  is 
$143,420.60,  making,  taking  both  roads  together,  a 
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net  receipt  of  tolls,  $12,132.12.  The  excess  of 
tolls  all  occurs  in  the  case  of  the  Northwestern 
Turnpike  and  strictly  speaking,  the  account 
should  be  stated,  showing  the  excess  of  receipts  in 
connection  with  that  item,  with  an  excess  of 
charge  for  repairs  in  connection  with  the  Staun- 
ton and  Parkersburg  Turnpike.  Both  roads  in 
the  discussion,  however,  have  been  taken  together 
and  the  net  result  is  precisely  the  same,  and  I 
therefore  take  the  two  items  together  and  allow  as 
a  credit  the  net  excess  as  above  stated  $12,132.12 

Alternative  Finding. 

At.  the  request  of  the  plaintiff,  I  find  that  in  the 
case  of  the  last  two  items,  the  aggregate  of  $143,- 
420.60  was  paid  into  the  Treasury  of  the  Com- 
monwealth as  tolls  upon  roads  owned  wholly  by 
the  Commonwealth  as  the  result  of  public  ex- 
penditure the  roads  being  public  in  their  char- 
acter and  the  tolls  being  paid  by  the  public  for  the 
use  thereof. 

Summary. 

Money  paid  into  the  Treasury  of  the  Common- 
wealth from  the  counties  included  within  the 
State  of  West  Virginia  : 

Amount  agreed  upon   $5,<)f)4, 395.66 

1.     Bonus  received  from  Banks.  .        $96,253.62 
20.     Merchants  &  Mechanics  Bank 

Stock  sold  (bonus  stock) ....        $43,103.35 

22.  Northwestern  Turnpike  Road  j 

23.  Staunton   &  Parkers  burg  I       $12,132.12 

"Road  net  tolls I 


$6,105,884.75 
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Alternative  Findings. 

1.  At  the  request  of  the  plaintiff ; 
that  the  banks  located  in  West  Vir- 
ginia paid  into  the  Treasury  of  the 
Commonwealth  of  Virginia  "in  con- 
sideration of  the  privileges"  grant- 
ed       $  96,253.62 

Under  Items  7,  8,  9  and  10: 

At  the  request  of  the  defendant, 
that  the  aggregate  of  these  items 
was  all  paid  in  dividends  into  the 
Treasury  of  the  Commonwealth 
upon  stock  held  by  the  Common- 
wealth in  said  companies $807,646.89 

20.  At  the  request  of  the  plaintiff, 
that  the  State  received  from  the 
Merchants  and  Mechanics  Bank,  as  a 
franchise  tax  400    shares    of    stock 

which  was  sold  for $43,103.35 

Under  items  22  and  23: 

At  the  request  of  the  plaintiff,  that 
the  aggregate  of  these  two  items  was 
paid  into  the  Treasury  of  the  Com- 
monwealth by  the  public  as  tolls 
upon  roads  owned  wholly  by  the 
State   '..... $143,420.60 
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Paragraph  VII  op  Decree. 

"7.  the  amount  and  value  of  all  money, 
property,  stocks  and  credits  which  west  vir- 
ginia received  from  the  commonwealth  of  vir- 
ginia, not  embraced  in  any  of  the  preceding 
items  and  not  including  any  property,  stocks  or 
credits  which  were  obtained  or  acquired  by  the 
Commonwealth  after  the  date  of  the  organi- 
zation of  the  restored  government  of  Virginia, 
together    with    the    nature    and    description 

THEREOF. ' ' 

Under  this  Paragraph  I  find  that  the  State  of 
West  Virginia  received  nothing  in  money  from 
the  Commonwealth  of  Virginia  prior  to  the  date 
of  the  organization  of  the  Restored  Government 
of  Virginia  or  subsequent  thereto. 

Alternative  Finding. 

I  find  as  an  alternative  finding,  at  the  request 
of  the  plaintiff,  that  the  State  of  West  Virginia 
received  from  the  Restored  Government  of  Vir- 
ginia sums  of  money  as  follows : 

July  2,  1863   $92,866.17 

July  2,  1863   $47,734.03        $140,600.20 

July  9,  1863   $9,399.80 

Feb.  1,  1864   $20,771.46 


$170,771.46 


Under  the  provisions  of  the  Act  passed  Feb- 
ruary 3, 1863  (App.  p.  128),  there  was  transferred 
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to  the  State  of  West     Virginia,     among     other 
things, 

"the  interest  of  this  state  or  of  the  said  pres- 
ident and  directors,  or  of  the  said  board  of 
public  works,  in  any  parent  bank  or  branch 
doing  business  within  the  said  boundaries; 
and  all  stocks  of  any  other  company  or  cor- 
poration, the  principal  office  or  place  of 
business  whereof  is  located  within  the  said 
boundaries,  standing  in  the  name  of  this  state 
or  of  the  said  president  or  directors,  or  of 
the  said  board  of  public  works,  or  of  any 
person  or  persons,  for  the  use  of  this  state" 
(do.  p.  129). 

While  there  is  nothing  in  the  record  to  show 
where  the  principal  offices  or  places  of  business 
of  the  various  turnpike  companies,  navigation 
companies  and  bridge  companies  are  (Rec,  820 
B,  C,  D,  E.  F,  G,  J.  K),  it  is  conceded  upon  the 
part  of  the  defendants  that  the  companies  men- 
tioned in  said  schedules  had  their  "principal  of- 
fice or  place  of  business"  "located  within  the  said 
boundaries,"  that  is,  the  State  of  West  Virginia, 
and  such  stock  was  transferred  to  West  Virginia 
by  the  operation  of  said  Act  of  February  3,  1863. 

And  it  is  conceded  upon  the  part  of  West  Vir- 
ginia under  Paragraph  VII,  that  the  stock  in  the 
various  corporations  above  referred  to,  except 
the  interstate  companies,  is  included  within  the 
provisions  of  this  Paragraph  of  the  decree. 

The  only  evidence  in  the  Record  bearing  on 
the  value  of  these  various  stocks  are  the  facts 
that  appear  by  these  schedules  showing  the 
amounts  paid  by  the  State  for  its  subscription  to 
the  stock  of  the  various  companies,  and  so  far  as 
dividends  have  been  paid  by  said  companies,  the 
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amount  of  the  dividends  that  have  been  paid,  cer- 
tain admissions  relating  thereto,  and  the  testi- 
mony of  a  number  of  witnesses  as  to  the  physical 
condition  of  the  property  of  some  of  the  com- 
panies, and  the  statement  of  the  condition  of  the 
banks.  In  the  case  of  many  of  the  turnpike  com 
panies,  no  dividends  were  paid  and  the  only  fact 
that  I  have  is  the  amount  that  the  State  paid 
upon  its  subscription.  In  such  cases  the  evidence 
does  not  seem  to  me  sufficiently  definite  to  enable 
me  to  find  that  the  stock  at  the  time  of  its  trans- 
fer to  West  Virginia  had  any  value,  as  the  in- 
ference to  be  drawn  from  the  fact  that  no  divi- 
dends have  been  paid  is,  that  the  property  was 
not  able  to  earn  any  return  upon  the  investment, 
and  an  investment  that  can  pay  no  return  could 
hardly  be  considered  to  have  any  market  value. 
In  the  cases  where  dividends  have  been  paid  dur- 
ing a  number  of  years,  I  have  the  amount  of  the 
investment  made  by  the  State  with  the  rate  of  the 
dividends,  and  in  such  cases  I  have  capitalized 
the  dividend  upon  the  basis  of  the  stock  being 
worth  par  with  a  six  per  cent,  dividend,  and  have 
determined  the  value  accordingly,  except  in  cases 
where  it  appears  that  the  property  of  the  com- 
pany may  have  been  destroyed  prior  to  June  20, 
1863.  The  method  that  I  have  adopted  is,  I  ap- 
preciate, arbitrary  but  it  is  the  only  method  that 
seems  to  be  feasible  on  the  facts  presented. 

As  to  the  Turnpike  Companies  intended  to  be 
covered  by  the  stipulation  (Kec,  p.  864)  the 
stipulation  is  too  indefinite  and  uncertain  to  be 
of  any  assistance  in  determining  the  value  of  any 
particular  road.  The  defendant  contends  that  it 
covers  some  sixty-five  roads  and  the  plaintiff  con- 
cedes onlv  four.      Onlv  three  of  the  roads  claimed 
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by  the  defendant  were  paying  dividends  in  1860, 
viz. :  Grave  Creek  and  Pennsylvania  Line  Co. ; 
Holiday  Cove  Co.  and  the  Martinsburg  &  Poto- 
mac. As  to  these  in  order  to  eliminate  any  con- 
troversy, as  to  the  construction  and  effect  of  the 
stipulation,  the  plaintiff  concedes  that  for  the  pur- 
poses of  this  report,  the  interest  of  the  Common- 
wealth in  the  stock  of  those  companies  was  of  no 
value,  June  20,  1863. 

As  to  the  18  Turnpike  Companies  mentioned 
on  page  820-B  Rec,  only  the  last — Grave  Creek 
and  Pennsylvania  Line  Co.,  admitted  to  be  of  no 
value — appears  to  have  ever  paid  any  dividend. 
The  earliest  was  incorporated  in  1837 ;  the  latest 
in  1853.  Under  these  circumstances,  I  find  that 
the  stock  that  the  Commonwealth  owned  in  those 
companies  had  no  value. 

None  of  the  sixteen  turnpike  companies  men- 
tioned on  Page  820-C,  Rec,  (eliminating  Holi- 
day Cove  and  Martinsburg  &  Potomac  as  of 
no  value)  declared  any  dividends,  they  having 
been  organized  between  the  dates  of  1847  and  1854 
and  there  is  nothing  to  indicate  that  the  stock  had 
any  market  value  on  June  20,  1863  and  I  there- 
fore find  that  these  stocks  were  of  no  value. 

The  first  fifteen  turnpike  companies  mentioned 
on  page  820-D,  Rec,  with  the  exception  of  the  New 
Creek  and  Hardy  Turnpike  Company  do  not  ap- 
pear to  have  paid  any  dividends  from  the  date  of 
their  incorporation  up  to  1860,  the  earliest  being 
incorporated  in  1830.  The  New  Creek  and  Hardy 
Turnpike  Company  appears  to  have  paid  one  divi- 
dend of  $271.25  upon  an  investment  on  the  part  of 
the  Commonwealth  of  $5,431.24  in  1850. 

Under  these  circumstances,  it  does  not  appear 
that  there  are  sufficient  facts  in  the  record  to  jus- 
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tify  me  in  finding  that  there  was  any  market  value 
to  the  stock  the  Commonwealth  held  in  any  of 
these  companies  on  the  20th  day  of  June,  1863, 
and  I  therefore  find  that  the  stocks  had  no  market 
value. 

The  Sheperdstown  and  Smithfield  Turnpike 
Company,  incorporated  in  1816,  in  which  the  Com- 
monwealth had  invested  in  the  stock  $18,575,  ap- 
pears to  have  paid  eight  dividends  during  the  pe- 
riod of  23  years  ending  in  1839  with'  no  dividends 
since  that  date.  The  first  dividend  was  paid  in 
1832,  $399.38,  and  the  last  in  1839  of  $40,  showing 
a  marked  decrease  in  the  dividend  during  the  divi- 
dend paying  period,  with  no  dividends  for  the  22 
years  intervening  between  1839  and  1861,  and 
upon  this  state  of  facts  I  find  that  the  stock  in 
that  company  had  no  value  on  June  20,  1863. 

Of  the  four  remaining  companies  on  page 
820-D,  Rec,  only  one  appears  to  have  paid  any 
dividends.  As  to  the  other  three,  I  find  that  their 
stock  had  no  value  on  June  20,  1863. 

The  Sweet  and  Salt  Sulphur  Springs  Turnpike 
Company,  organized  in  1849,  in  the  stock  of  which 
the  Commonwealth  had  an  investment  of  $10,104, 
(820-D,  Rec.)  began  to  pay  dividends  in  1855  and 
paid  continuously  until  1859,  the  dividend  in  1859 
being  $459.  The  average  dividend  paid  during 
the  five  years  of  the  dividend  paying  period  was 
$491.92.  No  dividend  appears  to  have  been  paid 
in  1860,  but  the  inference  from  the  payment  of 
dividends  of  a  substantial  amount,  for  the  preced- 
ing five  years,  makes  it  reasonably  certain  that 
the  property  was  of  value  and  had  a  dividend  pay- 
ing capacity.  Why  a  dividend  in  1860  was  not 
paid,  does  not  appear,  but  in  the  absence  of  any 
evidence  showing  any  injury  to  the  physical  value 
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of  the  property,  or  any  unusual  loss  or  the  occur- 
rence of  any  fact  tending  to  destroy  its  value,  I 
think  it  is  a  reasonable  inference  that  the  failure 
to  pay  the  dividend  must  have  been  for  a  cause 
other  than  one  affecting  the  real  value  of  the 
stock,  and  on  the  basis  of  the  last  dividend  of 
4y2  per  cent,  the  investment  of  the  Commonwealth 
would  be  worth  $7,578,  on  the  20th  day  of  June, 
1863,  and  I  value  it  at  $7,578. 

The  first  five  turnpike  companies  mentioned  on 
page  820-E,  Eec,  organized  from  1847  to  1851  do 
not  appear  to  have  paid  any  dividends,  and  I 
therefore  find  that  the  stock  that  the  Common- 
wealth held. therein  was  of  no  value  on  June  20, 
1863. 

The  White  and  Salt  Sulphur  Springs  Turnpike 
Company,  organized  in  1834,  in  the  stock  of  which 
the  Commonwealth  had  invested  $4,000,  paid  divi- 
dends continuously  with  the  exception  of  two 
years  from  1838  to  1860,  the  last  dividend  being 
$400,  with  an  average  dividend  of  $240  a  year  or 
6%,  I  therefore  value  the  interest  that  the  Com- 
monwealth held  in  the  stock  of  this  company  at 
par,  $4,000. 

The  other  six  turnpike  companies  mentioned  on 
page  820-E,  Rec,  with  the  exception  of  Wellsburg 
and  Washington  Turnpike  Company  do  not  ap- 
pear to  have  paid  any  dividends,  and  I  therefore 
find  that  the  interest  that  the  Commonwealth  held 
in  the  stock  of  these  companies  was  of  no  value 
on  June  20,  1863. 

The  Wellsburg  and  Washington  Turnpike 
Company  organized  in  1808,  in  which  the  Com- 
monwealth had  an  investment  of  $7,071.01,  paid 
two  dividends  in  1837  and  1838,  the  last  being 
$212.13,  and  has  declared  no  dividends  since,  and 
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1  find  that  under  those  circumstances  the  stock  of 
that  company  on  June  20,  1863  had  no  value. 

The  four  navigation  companies  mentioned  on 
page  820-F,  Rec,  organized  between  1817  and 
1853  do  not  appear  to  have  ever  declared  any  divi- 
dends and  I  find  that  the  stock  of  the  Common- 
wealth in  these  companies  had  no  value  June  20, 
1863. 

It  is  admitted  that  the  bridge  of  the  Buchan- 
non  Bridge  Company  was  destroyed  April  1863, 
and  that  the  bridge  of  the  Cheat  River  Toll 
Bridge  Company  was  destroyed  in  the  same 
month,  and  that  the  bridge  of.  the  Elk  River 
Bridge  Company,  was  destroyed  in  1862.  The 
bridge  of  the  North  Branch  Bridge  Company  was 
destroyed  in  1862,  and  the  bridge  of  the  South 
Branch  Bridge  Company  was  destroyed  in  1862, 
and  that  the  bridge  of  the  Virginia  and  Maryland 
Bridge  Company  was  destroyed  in  1861  (Rec,  p. 
863)! 

I  find  that  the  stock  in  these  companies  was  of 
no  value  on  June  20,  1863. 

The  Fairmont  and  Palatine  Bridge  Company, 
in  the  stock  of  which  the  Commonwealth  had  in- 
vested $12,000  it  is  admitted  paid  a  six  per  cent. 
"  dividend  for  several  years  after  the  end  of  the 
war  on  the  par  value  of  the  stock  of  $12,000  as- 
signed to  the  State  of  West  Virginia  therein," 
and  for  that  reason  I  find  that  that  stock  was  of 
the  value  on  June  20,  1863  of  $12,000  (Rec,  p. 
863). 

The  Gruayandotte  Bridge  Company  and  the 
Morgantown  Bridge  Company,  incorporated  re- 
spectively in  1848  and  1850,  have  never  paid  any 
dividends  and  for  the  reasons  given  above,  I  find 
that  the  stock  that  the  Commonwealth  held  in 
those  companies  was  of  no  value  on  June  20,  1863. 

The  four  turnpike  companies  referred  to     on 
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page  820-Gr,  Bee,  organized  respectively  in  1832, 
1837  and  1851  do  not  appear  to  have  ever  paid  any 
dividends  and  for  that  reason,  I  hold  that  the 
stock  in  those  companies  on  June  20,  1863  was 
of  no  value. 

The  five  turnpike  companies  referred  to  on 
page  820-H,  Rec,  with  the  exception  of  the  Hills- 
borough and  Harpers  Ferry  Turnpike  Company 
and  the  Martinsburg  and  Winchester  Turnpike 
company,  while  organized  in  1846,  1851  and  1856, 
respectively,  do  not  appear  to  have  ever  paid  any 
dividends,  and  for  that  reason  I  hold  that  the 
stock  was  of  no  value  on  June  20,  1863. 

The  Hillsborough  and  Harper's  Ferry  Turn- 
pike Company,  incorporated  in  1849,  in  the  stock 
of  which  the  Commonwealth  invested  $6,000  de- 
clared only  one  dividend  of  $240  in  1856,  and  upon 
that  state  of  facts  I  am  not  able  to  find  that  the 
stock  had  anv  value  on  the  20th  day  of  June,  1863. 

The  Martinsburg  and  Winchester  Turnpike 
Company,  organized  in  1838,  in  the  stock  of  which 
the  Commonwealth  had  invested  $27,000  declared 
two  dividends  one  in  1859  and  one  in  1860  of 
$803.27  and  $405  respectively.  Taking  the  last 
dividend  as  the  basis  of  valuation  which  was  at 
the  rate  of  one  and  V2  per  cent,  or  *4  of  6  per 
cent.,  I  find  that  the  stock  in  that  company  was  on 
June  20,  3863  of  the  value  of  $6,750. 

There  is  nothing  in  the  record  to  show  where 
"the  principal  office  or  place  of  business"  of  this 
road  is  located  and  T  do  not  understand  that  the 
admission  of  the  defendant  applies  to  interstate 
roads.  I  am  not  able  to  find  that  this  stock  was 
ever  transferred  to  West  Virginia.  This  is  an 
interstate  road  59.09%  being  within  the  counties 
included  within  the  State  of  West  Virginia. 

Of  the  two  corporations  mentioned  on  page 
820-J,  Rec,  one  the  North    Frederick     Turnpike 
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Company  in  which  the  Commonwealth  invested  in 
its  stock  $11,325  in  1851,  paid  only  one  dividend 
and  that  in  1857,  and  upon  these  facts  I  do  not 
feel  authorized  to  find  that  the  stock  had  any 
value  on  the  20th  of  June,  1863. 

The  Raleigh  and  Wythe  Line  Turnpike  Com- 
pany, organized  in  1860,  in  which  the  Common- 
wealth paid  on  an  authorized  stock  subscription  of 
$4,800,  $400  only,  does  not  appear  to  have  paid  any 
dividend  that  year  and  apparently  could  hardly 
have  been  fully  constructed.  There  is  not  suffi- 
cient data  in  the  record  to  enable  me  to  form  any 
opinion  as  to  its  value,  and  therefore,  I  do  not  find 
that  the  stock  had  any  value  on  June  20,  1863. 

On  the  20th  of  June,  1863,  the  Commonwealth 
held  3,418  shares  of  the  capital  stock  of  the 
Northwestern  Bank  of  Virginia  of  a  par  value 
of  $100,  which  if  worth  par  would  be  worth  $341,- 
800.  This  par  value  was  at  first  conceded  by 
the  defendant  to  be  chargeable  to  West  Vir- 
ginia (Rec,  p.  280-A,  Deft.'s  Ex.  G-l,  p.  1). 
Since  filing  the  schedule  making  this  admission, 
West  Virginia  withdrew  the  admission  and 
changed  it  to  $136,630.,  and  that  sum  was  reached 
as  follows : 

It  appears  from  the  testimony  of  Mr.  Dering 
(Rec,  p.  892)  and  the  certificate  of  J.  S.  Darst, 
the  auditor  of  West  Virginia  (do.,  p.  851)  and 
supplemental  brief  filed  by  defendant,  that  West 
Virginia  received  on  account  of  the  original  stock 
in  the  Northwestern  Bank  of  Virginia  at  Wheel- 
ing, 300  shares  of  stock  in  the  National  Bank  ol 
West  Virginia  in  the  City  of  Wheeling,  400  shares 
of  stock  in  the  Parkersburg  National  Bank  of 
Parkersbnrg,  West  Virginia,  and  351  shares  of 
stock,  in  the  first  National  Bank    of    Wellsburg, 
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at  Wellsburg,  West  Virginia,  these  being  the 
banks  that  were  the  successors  of  the  Northwest- 
ern Bank  of  Virginia,  known  as  the  parent  bank 
and  of  its  branches  at  Parkersburg  and  Wells- 
burg, respectively.  The  par  value  of  the  shares 
"was  $100.  At  their  par  value  they  would  be 
worth  $105,100.  The  record  contains  nothing  as 
to  the  assets  of  these  banks,  upon  which  an  es- 
timate of  the  value  of  this  stock  can  be  made.  It 
further  appears  that  dividends  from  the  remain- 
ing assets  of  the  Northwestern  Bank  of  Virginia 
were  received  by  West  Virginia  as  follows : 

July  9,  1867 $10,510.00 

August  12,  1868 $10,510.00 

Sept.  1,  1871  (in  deft.'s  brief) $10,510.00 


$31,530.00 


which  added  to  the  $105,100  makes  the  total 
amount  now  admitted  by  West  Virginia  as  the 
value  of  the  3,418  shares  of  the  stock  of  the  North- 
western Bank.  There  is  nothing  in  the  record  to 
show  when  this  bank  was  reorganized  or  the  cir- 
cumstances under  which  the  reorganization  took 
place.  The  auditor's  report  of  West  Virginia 
shows  the  stock  was  delivered  July  1,  1866.  The 
reorganization  and  the  distribution  of  the  stock 
in  the  various  banks,  and  of  the  cash  dividends, 
appear  to  have  taken  place  three  years  and  more 
after  June  20,  1863.  Upon  the  other  hand,  as  in- 
dicating the  value  of  the  stock,  there  is  a  joint 
"Supplemental  Ex.  8"  certified  by  the  account- 
ants for  both  parties,  showing  that  the  dividend 
for  1860  upon  the  stock  of  the  Northwestern  Bank 
was  eight  per  cent,  and  the  average  dividend  from 
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1844  to  I860  inclusive  was  7 1/2%,  or  1-4  more  than 
6%.  The  statement  of  the  condition  of  the  Bank 
in  a  return  made  February  27,  1861,  showing  the 
condition  on  Jan.  1,  L861,  and  one  of  the  Fairmont 
bank  dated  Apr.  27,  1861,  showing  its  condition 
Apr.  1,  1861,  are  marked  "Supplemental  Ex.  9." 

The  defendant  concedes  that  the  Fairmont  bank 
that  was  paying  only  a  4%  dividend  was  worth 
par  June  20,  1863  (Rec,  p.  820-A). 

There  is  nothing  to  indicate  any  change  of  any 
kind  in  the  condition  of  the  Northwestern  Bank, 
either  by  way  of  assets  or  business  or  capacity,  to 
declare  dividends  between  Jan.  1,  1861  and  June 
20,  1863.  That  it  met  with  some  serious  finan- 
cial difficulties  between  January  1,  1861,  and  July 
1,  1866,  would  seem  to  be  a  necessary  conclusion 
from  the  condition  of  the  bank  at  the  time  of  its 
reorganization,  but  as  to  what  they  were,  or  when 
they  occurred,  the  record  is  silent. 

A  comparison  between  the  Fairmont  Bank  and 
the  Northwestern  will  be  instructive  on  the  ques- 
tion of  value.  The  notes  due  from  other  banks  in 
Virginia  to  the  Northwestern  increased  from 
1860  to  1861  approximately  100%,  and  there  was 
substantially  the  same  percentage  of  increase  of 
similar  notes  due  to  the  Fairmont  Bank.  The 
surplus  and  profits  of  the  Northwestern  decreased 
from  1860  to  1861,  10%.  In  the  Fairmont  Bank 
there  was  an  increase  of  11%.  If  the  Fairmont 
Bank  had  paid  a  dividend  of  6%  instead  of  4% 
the  decrease  would  have  been  substantially  the 
same.  The  surplus  of  the  Northwestern  was 
nearly  12%  of  its  capital,  of  the  Fairmont  about 
5%%.  In  the  Northwestern  the  deposits  de- 
creased 4%  and  in  the  Fairmont  20%.  The  Fair- 
mont Bank  appears  to  have  paid  but  one  dividend 
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of  4%.  The  Northwestern  had  an  established  bus- 
iness and  had  been  paying  dividends  regularly 
since  1843  at  an  average  rate  of  71/2%  (f°r  f°UI 
years  10%),  and  was  paying  8('/c  in  1860.  If  under 
these  circumstances  the  Fairmont  Bank  stock  was 
worth  par.  it  seems  that  the  Northwestern  stock 
should  be  worth  at  least  V4  more  than  par,  and 
I  would  be  justified  in  applying  the  same  rule  as 
to  value,  that  I  have  applied  to  the  public  service 
corporations,  and  I  therefore  add  14  to  the  par 
value  and  find  the  value  of  the  stock  June  20,  1863,, 
to  be  $427,250.00. 

I  think  it  clear  that  this  is  a  conservative  value 
Jan.  1st,  1861,  two  years  and  five  months  prior 
to  the  time  when  the  valuation  is  made.  There  is 
a  presumption  of  continuance.  There  was  great 
expectation  of  success  in  the  Confederacy,  until 
Gettysburg  in  July,  1863,  which  had  some  ten- 
dency to  maintain  credit  conditions,  and  while 
my  conclusion  is  largely  arbitrary,  taking  every- 
thing into  account,  I  think  the  valuation  reached 
reasonable. 

Alternative  Finding. 

I  find  in  the  alternative  at  the  request  of  the 
defendant  that  West  Virginia  received  on  account 
of  the  reorganization  of  the  Northwestern  Bank 
in  stock  and  cash  $136,630.  between  July  1,  1866, 
and  Sept.  1,  1871,  and  it  does  not  appear  that  at 
that  time  the  Northwestern  had  any  other  assets. 

I  find  pursuant  to  the  admission  of  the  defend- 
ant (Rec.  820  A)  that  the  stock  of  the  Fairmont 
bank  was  of  the  value  of  $50,000. 

A  detailed  statement  of  the  investment  of  the 
Commonwealth  in  the  capital  stock  of  the  James 
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River  and  Kanawha  Company  appears  on  pages 
820-L  and  820-M,  Rec.  By  this  it  appears  that 
3.49  per  cent,  of  the  improvement  was  located  in 
West  Virginia  (p.  820-M).  The  only  dividend 
that  the  company  appears  to  have  ever  paid  is 
$10,092.  in  1836  (p.  820-L). 

Under  these  circumstances  I  find  that  the  stock 
of  this  Company  had  no  value  on  June  20,  1863. 

Summary. 

I  find  the  values  set  against  the  respective  com- 
panies as  follows : 
Sweet  &  Salt  Sulphur    Spring    Co. 

stock $7,578. 

White  &  Salt  Sulphur    Spring    Co. 

stock $4,000. 

Fairmont  &    Palatine    Bridge    Co. 

stock  $12,000. 

Northwestern  Bank  of  Va.  stock $427,250. 

Fairmont  Bank  stock $50,000. 


Total $500,828. 

Alternative  Findings. 

Received  by  West  Virginia  from  the 

Restored  Government $170,771.46 

Received  by  West  Virginia  between- 

July  1,  1866  and  Sept.  1,    1871, 

from  the  reorganization  of    the 

Northwestern  Bank  in  stock  and 

cash $136,630. 


GENERAL  SUMMARY. 

Paragraph  I. 

Amount  of  the  Public  Debt  of  the  Common- 
wealth of  Virginia  January  1,  1861,  $33,897,073.82. 

Stated  as  a  Special  Circumstance : 

Amount  of  bonds  of  Commonwealth  held  by 
Sinking  Fund,  $1,369,243.92. 

Amount  of  bonds  of  Commonwealth  held  by 
Literary  Fund  $1,116,843.35. 

Amount  of  Bonds  Chesapeake  &  Ohio  Canal  Co. 
guaranteed  by  Virginia  in  1847  $300,000. 

Paragraph  II. 

1.  Extent: 

Land  Area : 

Virginia  40,262  Square  Miles  =     62.6314% 

West    Virginia    24,022  do.  =     37.3686% 


Total    64,284             do.  =  100% 

Total  Area: 

Virginia     42,627  Square  Miles  =  63.8157% 

West    Virginia    24,170             do.  =  36.1843% 


Total    66,797  do.  =  100% 

2.  Assessed  Valuation: 
Real  Estate: 

Virginia    $296,085,460.31  =     78.2188% 

West  Virginia    82,449,252.04  =     21.7812% 

Total     $'378,534,712.35  =  100% 

Population  : 

With  Slaves: 

Virginia     1,221,319  =     75.4855% 

West    Virginia    396,633=     24.5145% 

Total    1,617,952  =  100% 

Without  Slaves: 

Virginia   748,171  =     66.4769% 

West    Virginia    377,289  =     33.5231% 

Total     1,125,460  =  100% 
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Alteknative  Findings. 

At  the  request  of  defendants,  I  make  an  alter- 
native finding  that  the  population  of  the  counties 
now  forming  the  State  of  Virginia,  as  shown  by 
the  census  of  the  United  States  for  1860,  is  as  fol- 
lows: 

Without  slaves,  747,136=67.5864% 

With  slaves,  1,219,630=76.4027% 

And  for  the  counties  now  forming  the  State  of 
West  Virginia : 

Without  slaves,  358,317=32.4136% 

With  slaves,  376,688=23.5973% 

The  assessed  valuation  of  the  territory  of  Vir- 
ginia for  1860  was :  $293,105,895.55 

The  assessed  valuation  of  the  territory  of  West 
Virginia  for  1860  was :  $83,814,355.61 

Paeagbaph  III. 

Expenditures  made  by  the  Commonwealth  of 
Virginia  within  the  territory  now  constituting 
West  Virginia  are  as  follows : 

1.  Amount  agreed  upon    by    both 

parties $1,251,288.92 

2.  Covington  &  Ohio  E.  E $1,146,460.42 

10.  Kanawha    Turnpike $    152,130.54 

11.  "  "  $       2,593.92 

12.  "  "  $       7,189.65 

13.  "  "  $     80,955.28 

14.  Kanawha  Eiver  Improvements.  $     59,572.36 


Ill 

25.  Brandonville,    K  in  gwood  & 
Evansville  Road $     10,595.73 

28.  Clarksburg  &  Buchannon  Turn- 
pike (Macadamizing) $      19,259.36 

35.  Kingwood  &  West  Union  Turn- 
pike     $      18,140.61 

55.  Surveys — expended  d  i  r  e  c  t  ly 

within  the  territory $      60,873.19 

150.  Road  from  Bath  to  St.     .Johns 
River  $       2,500.00 


Total    $2,811,559.98 

I 
Alternative  Findings  : 

At  the  request  of  defendant. 

The  Commonwealth  received  on  ac- 
count of  the  Blue  Ridge  Rail- 
road in  bonds  and  interest $625,348.08 

and  was  relieved  from  a  contingent 

liability  upon  a  guarantee  of . .  .     $100,000.00 

3.  At  the  request  of  the  plaintiff,  the 
Commonwealth  subscribed  and 
paid  for  capital  stock  of  the 
Winchester  &  Potomac  Rail- 
road Company,  to  the  extent  of.     $120,000.00 

The  Commonwealth  loaned  to     the 

said  company $150,000.00 

Upon  the  basis  of  mileage,  the  pro- 
portion of  these  sums  that 
would  be  chargeable  to  West 
Virginia,  is  $170,532.00 

I  state  as  a  special  circumstance  im- 
portant to  be  taken  into  account 
that  as  a  result  of  legisla- 
tion  predicated  upon   both  the 
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stock  and  loan  that  the  Com- 
monwealth had  in  this  Road, 
there  was  paid  into  the  Com- 
monwealth in  1886,  the  sum  of        $118,518.12 

6.  At  the  request  of  the  plaintiff, 
that  the  Commonwealth  sub- 
scribed and  paid  for  stock  in 
the  Berryville  and  Charlestown 
Turnpike  Co.  and  upon  the  m;le- 
age  basis  of  58  1/3  per  cent,  the 
amount  chargeable  to  West 
Virginia  would  be $11,932.52 

15.  At  the  request  of  the  plaintiff, 
that  the  Commonwealth  loaned 
to  the  Kanawha  Board  of  its 
bonds  $60,000. 

56.  At  the  request  of  the  plaintiff, 

that $27,000 

was  in  the  hands  of  the  Treas- 
urer of  the  Trans-Allegheny 
Lunatic  Asylum,  deposited  in  the 
Weston  Branch  of  the  Exchange 
Bank  of  Virginia,  unexpended, 
January  1,  1861,  which  was 
afterwards  taken  from  the  Bank 
by  the  Restored  Government  of 
Virginia  and  subsequently  re- 
turned to  the  Asylum. 

At  the  request  of  the  plaintiff,  that 
in  the  various  bridge  companies, 
located  in  West  Virginia.  Items 
57  to  65,  inclusive,  the  Common- 
wealth subscribed  and  paid  for 
stock   $78,412.50 


That  in  the  various  navigation  com- 
panies located  in  West  'Virginia 
Items  66  to  69,  inclusive,  the 
Commonwealth  subscribed  and 
paid  for  stock $210,500.00 

That  in  the  various  Turnpike  com- 
panies, Items  70  to  147,  inclusive, 
all  of  which  were  in  the  territory 
now  constituting  West  Virginia, 
the    Commonwealth    subscribed 

and  paid  for  stock $803,555.83 

700,103.4!)  of  which  was  wholly 
in  Virginia  and  $103,452.34  was 
West  Virginia's  portion  in  case 
of  companies  partly  within  her 
limits. 

That  in  the  two  banks  mentioned  in 
Items  148  and  149,  within  the 
territory  now  constituting  the 
State  of  West  Virginia  the  State 
subscribed   and   paid   for   stock     $391,800.00 

At  the  request  of  the  defendant.  I 
find  that  the  sum  of  $2,500 
was  invested  under  circumstan- 
ces where  the  trustees  of  the 
Town  of  Bath  assumed  a  contin- 
gent liability,  only,  of  paying  the 
interest  upon  the  sum  expended 
by  the  State,  after  the  tolls  re- 
maining from  the  operation  of 
the  road  after  the  payment  of 
"necessary  expenses  and  re- 
pairs" and  profits  received 
from  the  operation  of  a  spring, 
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were  applied  thereto,  and  that 
this  was  the  only  liability  that 
the  trustees  of  the  Town  of 
Bath  assumed  in  connection 
with  this  expenditure  of $2,500. 

Paragraph  IV. 

Summary  Ordinary  Expenses. 

The  amount  agreed  upon  be- 
tween the  parties,  is $18,207,684.29 

1.     Tobacco  receipts $353,123.96 

3.     Slaves  transported     and     ex- 
ecuted    $311,168.35 

5.     Maps,  Board  of  Public  Works  $11,446.48 

7.     International  Exchanges $2,836.19 

9.     Printing  Treasury  Notes $375.74 

13.  Improvement    in    public 

squares   $1,456.91 

14.  Fugitive   slave    expense;    re- 

ward additional $2,201.00 

16.     Calling  out  militia  at  Wheel- 
ing, in  1836 $1,099.00 

18.  Atty.-Gen.'l   fees   prosecuting 

Selden,  Withers  &  Co.  claim  $500.00 

19.  Remodelling     and     repairing 

old     building     of     Eastern 

Asylum  .  .  . $5,000.00 

Support  Western  Asylum ....  $7,450.01 

23.  Sundry      Board      of    Public 

Works  expenses $36,728.50 

24.  Interest  on  public  debt $18,574,747.84 

Expenses  of  Harper's  Ferry 

Raid $251,763.65 

Expended     for     primary 
schools $2,400,331.11 


Vll 


General   expenses   connected 

witli  surveys $106,983.67 


$40,274,896.70 
Summary  Alternative  Findings. 

1.  At  the  request  of  the  defendant, 
that  the  Commonwealth  receiv- 
ed from  Tobacco  Receipts $353,123.96 

2.  At  the  request  of  the  plaintiff, 

that    the    Commonwealth    ex- 
pended for  two  Constitutional 
Conventions,   held   in   1829   and 
1850   $258,906.28 

4.  At  the  request  of  the  plaintiff, 

that  under  the  acts  of  the  legis- 
lature above  referred  to,  the 
Commonwealth  expended  in 
running  boundary  lines $16,704.78 

5.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended under  acts  of  the  legis- 
lature for  maps $16,628.04 

6.  At  the  request  of  the  plaintiff, 

that 

The  Commonwealth  expended 
in  original  construction  and 
other  additions  to  or  increase 
of  the  plant  of  the  Deaf,  Dumb 
and  Blind  Institution,  the  de- 
tails of  which  are  on  pp.  5,  6 
and  7  of  Joint  Ex.  D-l $80,661.94 
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8.  At  the  request  of  the  plaintiff, 
that  the  Commonwealth  over- 
paid on  Treasury  notes $50.00 

10.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  lost 
on  account  of  counterfeit 
money    $190.00 

11.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended in  the  erection  of  build- 
ings and  additions  thereto  and 
installation  of  heating  and 
lighting  plants  connected  with 
the  Va.  Military  Institute $151,000.00 

12.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended in  ''repairing  and  im- 
proving the  buildings  and  fur- 
nishing a  supply  of  water  for 
the  protection  and  preserva- 
tion" of  buildings  &c.  of  the 
University  of  Virginia $25,000.00 

13.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  Improvements  to 
Capitol  Square  the  sum  of $12,278.47 

15.  That  the  Commonwealth  ex- 
pended on  additions  to  Pen- 
itentiary lot,  New  Hospital, 
Buildings,  etc $13,947.48 

17.  At  the  request  of  the  plaintiff, 
that    the    Commonwealth    ex- 
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pended  for  "enlarging  the 
hospital  and  infirmary  and 
extending  the  college  build- 
ings, and  for  improvement 
and  extension  of  the  college 
museum"  of  the  Medical  Col- 
lege of  Virginia   $25,000.00 

19.  At  the  request   of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended on  the  Eastern  &  West- 
ern Asylums  for  items  appear- 
ing on  pages  531  to  538  incl. 
—Joint  Ex.  D-l,  pp.  15  to  22 
incl $331,845.56 

20.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  Gun  House  at 
Alexandria  $900.00 

21.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  Cannon  House, 
Surry  County $110.00 

22.  At  the  request  of  the  plaintiff, 

that  the  Commonwealth  ex- 
pended for  Cannon  House  for 
Eichmond  Artillery 1,079.09 

23.  At  the  request  of  defendant,  that 

the    Commonwealth    expended 

for  expenses  of  the  B.  P.  W..  .       $36,728.00 

24.  At  the  request  of  the  defendant, 

that  the    Commonwealth     ex- 


pended  for  interest  on  its  pub- 
lic debt .$18,574,747.84 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff,  that  the  amount  of  the  ordinary  ex- 
penses and  the  apportionment  thereof,  accord- 
ing to  the  claims  of  the  plaintiff,  are  correctly 
stated  on  pages  515  and  516  of  the  Record. 


Paragraph  V. 

June  20,  1863. 

Fair  estimated  value  of  real  es- 
tate in  Virginia  counties $148,042,730.15 

Fair  estimated  valuation  of  per- 
sonal property  including 
slaves  in  Virginia  counties .  .  .   $403,696,228.59 

Total  real  and  personal  in  counties 

in  Virginia  including  slaves.  .   $551,738,958.74 

Fair  estimated  value  of  real  es- 
tate in  West  Virginia  counties     $67,676,127.44 

Fair  estimated  valuation  of  per- 
sonal property  including 
slaves  in  West  Virginia  coun- 
ties       $30,394,487.21 


Total  real  and  personal  in  coun- 
ties in  West  Virginia,  in- 
cluding slaves $98,070,614.65 

Fair  estimated  valuation  of  real 
estate  in  counties  in  Vir- 
ginia     $148,042,730.15 
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Fair  estimated  valuation  personal 
property  in  counties  in  Vir- 
ginia without  slaves $152,844,637.59 

Total  real  and  personal  in  coun- 
ties in  'Virginia  without 
slaves  $300,887,367.74 

Fair  estimated  valuation  of  real 
estate  in  counties  in  West 
Virginia $67,676,127.44 

Fair  estimated  valuation  personal 
property  in  counties  in  West 
Virginia  without  slaves $24,739,894.21 

Total  real  and  personal  in  coun- 
ties in  West  Virginia  without 
slaves $92,416,021.65 

Alternative  Finding. 

At  the  Request  of  Defendant. 

The  assessed  valuation  of  real  es- 
tate in  the  counties  of  Vir- 
ginia June  20,  1863  was.* 296,085,460.31 

The  assessed  valuation  of  real  es- 
state  in  the  counties  of  West 
Virginia  June  20,  1863  was.  .     $82,449,252.04 

Amount  of  income  assessed  in  Vir- 
ginia counties,  1863 $11,108,300.13 

In  West  Virginia  counties  in  1863  299,257.45 
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Jan.  1, 1861. 

A  fair  estimated  valuation  of  the  property, 
real  and  personal,  in  Virginia  counties,  on  Janu- 
ary 1, 1861, 1  find  to  be  as  follows : 

The  parties  agree  that  on  that 
date,  the  fair  estimated  valu- 
ation of  the  slaves  within  the 
territory  of  the  present  Com- 
monwealth of  Virginia  was^ 
at  that  time $162,537,936 

The  assessed  value  of  the  other 
personal  property  in  Virginia 
counties  was $102,114,863 

This  sum  is  reached  by  taking  the  amount  of 
the  assessment  for  1861  (Rec,  p.  645),  100,201,- 
850,  and  adding  thereto  the  assessment  for  Ches- 
terfield for  1861  (Plff.  Ex.  HI.,  p.  355),  1,077,368, 
and  Goochland  (Plff.  Ex.  HI.,  p.  395),  835,645, 
these  two  counties  not  being  included  in  the 
Schedule  (Rec,  p.  645),  as  no  original  books  were 
found  showing  those  assessments. 
Real  estate  in  Virginia 293,018,031.30 


Total  real  and  personal  in  coun- 
ties in  Virginia  including 
slaves    $557,670,830.30 

And  that  the  fair  estimated  valua- 
tion of  such  slaves  at  that 
time  in  the  counties  now  con- 
stituting the  State  of  West 
Virginia  was  $6,319,624 
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Other  personal  property  in  West 

Virginia  (Supplemental  Exh. 

6) $23,469,172 

Real  estate  in  West  Virginia  ....     $83,600,730.55 


Total  real  and  personal  in  coun- 
ties in  West  Virginia  includ- 
ing slaves $113,389,526.55 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  apportionment  of  the  ordinary 
expenses  as  found  by  me  on  the  basis  of  values 
as  claimed  by  plaintiff  as  shown  in  Joint  Exhibit 
E-l,  p.  2-a,  excluding  slaves  is 

Virginia,  $28,278,857.62 

West  Virginia, *1 1,996,039.08 

and  on  the  same  basis  as  shown  in  Joint  Exhibit 
E-l,  p.  3-a,  including  slaves, 

Virginia,  $30,441,418.20 

West  Virginia, $9,833,478.50 

I  find  in  the  alternative  at  the  request  of  the 
plaintiff  that  the  apportionment  of  the  ordinary 
expenses  of  the  government  as  claimed  by  the 
plaintiff,  on  the  basis  of  the  values  as  claimed  by 
the  plaintiff,  excluding  slaves  is  as  appears  upon 
Joint  Exhibit  E-l,  p.  2-a,  and  including  slaves 
as  appears  upon  Joint  Ex.  E-l,  p.  3-a. 

Pakageaph  VI. 

Money  paid  into  the  Treasury  of  the  Common- 
wealth from  the  counties  included  within  the  State 
of  West  Virginia : 
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Amount  agreed  upon  $5,954,395.66 

1.  Bonus  received  from  Banks....      $96,253.62 
20.  Merchants    &    Mechanics     Bank 

Stock  sold  (bonus  stock) $43,103.35 

22.  Northwestern    Turnpike    Road 

23.  Staunton  &  Parkersburg  Road  J. 

net  tolls 


I 


$6,105,884.75 

Alternative  Findings. 

1.  At  the  request  of  the  plaintiff, 
that  the  banks  located  in  West  Vir- 
ginia paid  into  the  Treasury  of  the 
Commonwealth  of  Virginia  "in  con- 
sideration of  the  privileges"  grant- 
ed       $  96,253.62 

Under  items  7,  8,  9  and  10 : 

At  the  request  of  the  defendant, 
that  the  aggregate  of  these  items  was 
all  paid  in  dividends  into  the  Treas- 
ury of  the  Commonwealth  upon  stock 
held  by  the  Commonwealth  in  said 
companies $807,646.89 

20.  At  the  request  of  the  plaintiff, 
that  the  State  received  from  the  Mer- 
chants  and  Mechanics  Bank,  as  a 
franchise  tax  400  shares  of  stock 
which  was  sold  for $43,103.35- 

Under  items  22  and  23: 

At  the  request  of  the  plaintiff,  that 
the  aggregate  of  these  two  items  was 
paid  into  tho  Treasury  of  the  State 


XV 

by  the  public  as  tolls     upon     public 

roads  owned  wholly  by  the  State.  . .  .     $143,420.60 

Paragraph  VII. 

I  find  the  values  set  against  the  respective  com- 
panies as  follows : 
Sweet  &  Salt  Sulphur  Spring  Co. 

stock   $7,578. 

White  &  Salt  Sulphur  Spring  Co. 

stock   $4,000. 

Fairmont  &  Palatine  Bridge  Co. 

stock   $12,000. 

Northwestern  Bank  of  Va.  stock. .         $427,250. 
Fairmont  Bank  stock $50,000. 

Total $500,828. 

Alternative  Findings. 


Received    by  West  Virginia  from 

the  Restored  Government  .  . .         $170,771.46 

Received  by  West  Virginia  be- 
tween July  1,  1866  and  Sept. 
1,  1871,  from  the  reorganiza- 
tion of  the  Northwestern 
Bank  in  stock  and  cash $136,630. 

Dated,  New  York,  March  17,  1910. 

Charles  E.  Littlefield, 
Special  Master. 
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